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VIEW

OF

THE STATE OF EUROPE

DURING THE MIDDLE AGES.

CHAPTER VIII.

PART in.

THE ENGLISH CONSTITUTION.

Reign of Edward I.— Confirmatio Chartarum— Constitution of Parliament— the
Prelates— the Temporal Peers— Tenure by Barony— its Changes— Difficulty

of the Subjret— Origin of Representation of the Conimons— Knights of Shires—
their Existence doubtfully traced through the Reign of Henry III.— Question
whether Representation was confined to Tenants in capita discussed— State of
English Towns at the Conquest and afterwards— their Progress— Representa-
tives from them summoned to Parliament by Earl of Leicester— Improbability
of an earlier Origin— Cases of St. Albans and Barnstaple considered— Parlia*

ments under Edward I. — Separation of Knights and Burgesses from the Peers—
Edward II.— gradual Progress of the Authority of Parliament traced through
the Reigns of Edward III. and his Successors down to Henry IV.— Privilege of
Parliament— the early Instances of it noticed — Nature of Borough Representa-
tion-Rights of Election— other Particulars relative to Election— House of
Ixirds — Baronies by Tenure— by Writ— Nature of the latter discussed—
Creation of Peers by Act of Parliament and by Patent— Summons of Clergy to

Parliament— Klng^s Ordinary Council— its Judicial and other Power— Charac-
ter of the Plantagenet Government— Prerogative— Its Excesses— erroneous
Views corrected— Testimony of Sir John Fortescue to the Freedom of the Con-
stitution— Causes of the superior Libertv of England considered— State of
Society in England— Want of Police— Vlllenage— its gradual Extinction—
latter Years of Henry VI.— Regencies— Instances of them enumerated—
Pretensions of the House of York, and War of the Roses— Edward IV. Con-
clusion.

Though the undisputed accession of a prince like Edward
I, to the throne of his father does not seem so con- Accession ot

venient a resting-place in history as one of those i-

revolutions which interrupt the natural chain of events, yet

the changes wrought during his reign make it properly an

epoch in the progress of these inquiries. And, indeed, as ours

is emphatically styled a government by king, lords, and com
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6 CONFIRMATION OF Chap. VIII. Part m.

mons. we cannot, perhaps, in strictness carry it further back
than the admission of tlie latter into parliament

; so that if

the constant representation of the commons is to be referred

to the age of Edward I., it will be nearer tbe truth to date

the English constitution from that than from any earlier era.

The various statutes affecting the law of property and
administration of justice which have caused Edwai^ I. to be

named, rather hyperbolically, the English Justinian, bear no
immediate relation to our present inquiries. In a con'titu-

Confinns-
t*ontil point of vicw' the principal object is that

Uonofthe Statute entitled the Confirmation of tlie Charters,
Charters.

which was Very reluctantly conceded by the king

in the 25lh year of his reign. I do not know that England
has ever produced any patriots to whose memory she owes
more gratitude than Humphrey Bohun, earl of Hereford and
Essex, and Roger Bigod, earl of Norfolk. In the Great
Charter the base spirit and deserted condition of John Uike

off something from the glory of the triumph, thougli they

enhance the moderation of those who pressed no furtlier ujwn
an abject tyrant. But to withstand the measures of Edward,
a prince unequalled by any who had reigned in England since

the Conqueror, for prudence, valor, and success, retiuired a far

more intrej>id patriotism. Their provocations, if less outrage-

ous than those received from John, were such as evidently

manifested a disposition in Edward to reign wdthout any con-

trol ; a constant refu.sal to confirm the charters, which in that

age were hardly deemed to bind the king without his actual

consent ; heavy impositions, especially one on the export of

wool, and other unwarrantable demands. He had acted with

such unmeasured violence towards the clergy, on account of

their refusal of further subsidies, that, although the ill-judged

policy of that class kept their interests too distinct from those

of the jteople, it was natural for all to be alarmed at the prec-

edent of despotism.* These encroachments made resistiince

justifiable, and the circumstances of Edward made it prudent.

His ambition, luckily for the people, had involved him in for-

eign warfare, from which he could not recede without disap-

pointment and dishonor. Thus was wrested from him that

1 The fulloAt account we poswus of
theae domestic tranaactlona from 1294 to

1298 is in Walter Hemin^ord, one of the
hiatoriann edited by Ileurnc, p. 62-1R8.
They haye been yUely i^erverted by

Carte, but extremely well told by Ilumei
the firt<t writer who had the merit of ex*
peeing the character of Edward I. Se6
too Knyghton in Twysdcn’i Decern Scrlp-

toredf col. 2492.
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English Const. THE CHARTERS. 7

famous .statute, inadequately denominated the Confirmation

of the Charters, because it added another pillar to our con-

stitution, not le.ss important than the Great Charter itself.*

It was enacted by the 25 Edw. I. that the charter of liber-

ties, and that of the forest, besides being explicitly confirmed,*

should be sent to all sheriffs, justices in eyre, and other mag-
istrates throughout the realm, in order to their publication

before the people ; that copies of them should be kept in

cathedral churches, and publicly read twice in the year, ac-

companied by a solemn sentence of excommunication agiiinst

all who should infringe them ; that any judgment given con-

trary to these charters should be invalid, and holden for nought
This authentic promulgation, those awful sanctions of the

Great Charter, would alone render the statute of which we
are speaking illustrious. But it went a great deal further.

Hithei'to the king’s prerogative of levying money by name of

tallage or prize from his towns and tenants in demesne had
passed unquestioned. Some impositions, that especially on
the export of wool, affected all his subjects. It was now the

moment to enfranchise the people, and give that security to

private property which Magna Charta had given to personal

liberty. By the 5th and 6th sections of this statute “ the aids,

tasks, and prizes,” before taken are renounced as precedents

;

and the king “ grants for him and his heirs, as well to arch-

bishops, bishops, abbots, priors, and other folk of holy church,

as also to earls, barons, and to all commonalty of the land,

that for no business from henceforth we shall take such man-
ner of aids, tasks, nor prizes, but by the common assent of the

realm, and for the common profit thereof, saving the ancient

aids and prizes due and accustomed.” The toll upon wool,

60 far as levied by the king’s mere prerogative, is expressly

released by tlie seventh section.*

1 WalMogham, in Camdeo's ScriptoreA
Rer. Anplicarum, p. 71-73.

* £dward would not confirm the char-
ters, notwithstanding^ his promise, with-
out the words, salvo jure coronic nostrro;
on which the two earls retired from
court. ^Vhen the confirmation was read
to the people at St. PauPs, says Ilemtng-
fbrd, they blessed the king on seeing the
charters with the great seal affixed; but
when they heard the captious conclusion,
they cursed him instead. At the next
meeUng of parliament, the king agreed
to ooiit these insidious words, p. IGS.

s The supposed statute, De Tallagio
non concedecdo, is considered by Black-
stone (Introduction to Charters, p. 67)
as merely an abstract of the Confirmatio
Chartarum. By that entitled ArtkoU
super Cbartas, 28 G<iw. I., a court was
erected In every county, of three knights
or others, to be elected by the commons
of the shire, whose sole province was to

determitie offences against the two char-
ters. with the power of punishing by fine

and impiisonment
;
but not to extend t'

any case wherein a remedy by writ wsu
already provided. The Confirmatio Char

Digitized by Google



8 CONSTITUTION OF PARLLA3IENT. Ciiap. VUI. Part IIL

We come now to a part of our subject exceedingly impor-

„ tant, but more intricate and controverted than any
tion of Other, the constitution ot parliament. 1 have taken
puiiuDent.

notice of this in tlie last section, in order to

present uninterruptedly to the reader the gradual progress of

our legislature down to its complete establishment under the

Edwards. No excuse need be made for the dry and critical

disquisition of the following pages ; but among such obscure

inquiries I cannot feel myself as secure from error as I cer-

tainly do from partiality.

One constituent branch of the great councils held by

The BpirituBi William the Conqueror and all his successors was
peen. Composed of the bishops and the heads of religious

houses holding their temporalities immediately of the crown.

It has been frequently maintained that these spiritual lords

sat in parliament only by virtue of their baronial tenure.

And certainly they did all hold baronies, which, according to

the analogy of lay peerages, were sufficient to give them such

a share in the legislature. Nevertheless, I think that this is

rather too contracted a view of the rights of the English hie-

rarchy, and, indeed, by implication, of the peerage. For a
great council of advice and assent in matters of legislation or

national importance was essential to all the northern govern-

ments. And all of them, except, perhaps, the Lombards,

invited the superior ecclesiastics to their councils ; not upon
any feudal notions, which at that time had hardly begun to

prevail, but chiefly as representatives of the church and of

religion itself ; next, as more learned and enlightened counsel-

lors than the lay nobility ; and in some degree, no doubt, as

rich proprietors of land. It will be remembered also that

ecclesiastical and temporal aSairs were originally decided irt

the same assemblies, both upon the continent and in England.

tartim is properly denominated a statute,

and always printed as such
;

but In
fbrm« like Ma^a Charta, it is a charter,

or letters patent, proofing from the
orownt without even reciting the consent
of the realm. And its teste Is at
Qbent, 2 Not. 1297 ;

Edward having en>
gaged, conjointly with the count of
Flanders, in a war with Philip the Fair.

But a parliament had been held at Lon-
don, when the barons insisted on these
concessions. The circumstances are not
wholly unlike those of Magna Oharta.
The Lords^ Committee do not seem to

r^}ect the statute ** de tallagio non con-

cedendo*’ altogether, but say that, *Mf
the manuscript containing it (in Corpus
Christ! College, Cambridge) Is a true
copy of a statute, it is undoubtedly a
copy of a statute of the 25th, and not
of a statute of the 34th of Edward I.’’

p. 230. Itseems to me on comparing the
two, that the supposed statute de tallagio

is but an impertect transcript of the
king's charter at Ghent. But at least, as
one exists in an authentic form, and the
other is only found in an unauthorixed
copy, there can be no question which
ought to be quoted.
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Emoush Const. THE SPIRITUAL PEERS. 9

The Norman Conquest, which destroyed the Anglo-Saxon

nobility, and substituted a new race in their stead, could not

affect the immortality of church possessions. The bishops of

William’s age were entitled to sit in his councils by the gen-

eral custom of Europe, and by the common law of England,

which the Conquest did not overturn.^ Some smaller argu-

ments might be urged against the supposition that their legis-

lative rights are merely baronial ; such as that the guardian

of the spiritualities was commonly summoned to parliament

during the vacancy of a bishopric, and that the five sees

created by Henry VIII. have no baronies annexed to them

but the former reasoning appears less technical and confined.®

Next to these spiritual lords are the earls and barons, or

lay peerage of England. The former dignity was, perhaps,

not so merely official as in the Saxon times, although the earl

was entitled to the third penny of all emoluments arising

from the administration of justice in the county courts, and

might, perhaps, command the militia of his county, when it

was called forth.^ Every earl was also a baron, and held an
honor or barony of the crown, for which he paid a higher

relief than an ordinary baron, probably on account of the

profits of his earldom. I will not pretend to say whetlier

titular earldoms, absolutely distinct from the lieutenancy of a

county, were as ancient as the Conquest, which Madox seems

to think, or were considered as iiTcgular so late as Henry
II., according to Lord Lyttelton. In Dugdale’s Baronage I

find none of this description in the first Norman reigns ; for

even that of Clare was connected with the local earldom of

Hertford.

It is universally agreed that the only baronies known for

1 Body (Treatise oa ConvocationB^ p.

126) states the matter thus: in the Saxon
times all bishops and abbots sat and Tot-

ed in the state councils, or parliament,
as such, and not on account of their ten-

ures. Alter the Conquest the abbots sat
there not as such, but by Tirtue of their
tenures, as barons; and the bishops sat
in a double capacity, as bishops, and as
barons.

* Body, p. 128.

* [Noti I.]
t Madox. Baronia Anf^llca, j>. 138.

Dialogus de Scaccario, 1. i. c. l7. Lyt-
telton’s Henry II. Tol. ii. p. 217. The
last of these writers supposes, contrary
to Selden, that the earls continued to

be goremors of their counties under
Henry II. Stephen created a few titular

earls, with grants of crown lands to sup-
port them ;

but his successor resumed
the grants, and deprired them of their

earldoms.
In Rymer’s Fcedera, toI. i. p. 3, we

find a grant of Matilda, creating Milo of

Gloucester earl of Hereford, ^th the

moat and castle of that city in fee to him
and his heirs, the third penny of the

rent of the city, and of the pleas in the

county, three manors and a forest, and
the service of three tenants in chief, with
all their fiefs

;
to be held with all privi-

leges and liberties as l\illy as ever any
earl in Kngland had possessed them.
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10 QUESTION AS TO THE Chap. VIII. Part IH

two centuries after the Conquest were incident to

the tenure of land held iiuinedialely from the

teroi^ea^
crown. There are, however, inateri^ difticulties

in the way of riglitly under-standinf; their nature

which ought not to be |)aa<ed over, because the considenition

of baronial tenures will best develop the formation of our
parliamentary system. Two of our most eminent legal anti-

quaries, Selden and Madox, have entertained different opin-

ions as to the cluiracteristics and attributes of this tenure.

Accoixling to the first, every tenant in chief by knight-

Theory of Service was an honorary or parliamentary baron
Selden

j jjy reason of his tenure. All these were sum-
moned to the king’s councils, and were peers of his court.

Their baronie.s, or honoi’s, as they were frequently called,

consisted of a number of knight’s fees ; that is, of estates,

from each of which the feudal service of a knight was due

;

not fixed to thu-teen fees and a thii-d, as has been erroneously

conceived, but varying according to the extent of the barony
and the reservation of service at the time of its creation.

Were they more or fewer, however, their owner was equally

a baron, and summoned to .serve the king in parliament with

his advice and judgment, as appears by many records and
passages in history.

But about the latter end of John’s reign, some only of the

most eminent tenants in chief were summoned by particular

writs ; the rest by one general summons through the sheriflFs

of their several counties. This is declared in the Great
Charter of that prince, wherein he promises that, whenever
an aid or scutage shall be required, faciemus summoneri
archiepiscopos, episcopus, abbates, comites et majores barones

regni sigillatim per literas nostras. Et pneterea faciemus

summoneri in generali per vicecomites et ballivos nostros

omnes alios qui in capite tenent de nobis. Thus the barons

are distinguished from other tenants in chief, as if the former

name were only applicable to a particular number of the

king’s immediate vassals. But it is reasonable to think that,

before this charter was made, it had been settled by the law

of some other parliament, how these greater barons should

be distinguished from the lesser tenants in chief ; else what
certainty could there be in an expression so general and in-

definite ? And this is likely to have proceeded from the

pride with which the ancient and wealthy barons of the realm
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English Const. NATURE OF BARONIES. 11

would rogard those newly created by grants of escheated

honors, or those decayed in estate, who yet were by their

tenures on an equality with themselves. They procured

therefore two hinovations in their condition ; first that these

inferior barons should b(! summoned generally by the sheritF,

instead of receiving their particular writs, which made an
honorary distinction ; and next, that they should pay relief,

not, as for an entire barony, one hundred marks ; but at the

rate of five j>ounds for each knight’s fee which they held of

the crown. This changed their tenure to one by mere knight-

service, and their denomination to tenants in chief. It was
not difficult, afterwards, for the greater barons to exclude

any from coming to parliament as such without partic-

ular writs directed to them, for which purpose some law

was probably enacted in the reign of Henry 111. If indeed

we could place reliance on a namele.^s author whom Camden
has quoted, this limitation of the peerage to such as were
expressly summoned depended upon a statute made soon after

the battle of Evesham. But no one has ever been able to

discover Camden’s authority, and the change was, probably,

of a much earlier date.^

Such is the theory of Selden, which, if it rested less upon
conjectural alterations in the law, would undoubt-

edly solve some material difficulties that occur in

the opposite view of the subject. According to Madox, ten-

ure by knight^service in chief was always distinct

from that by barony. It is not easy, however, to vattons

point out the characteristic differences of the two ;

nor has that eminent antiquary, in his large work, the Bar
ronia Anglica, laid down any definition, or attempted to ex-

plain the real nature of a.barony. The distinction could not

consist in the number of knight’s fees ; for the barony of

Hwayton consisted of only three ; while John de Baliol held

thirty fees by mere knight-service.* Nor does it seem to

hiive consisted in the privilege or service of attending par-

liament, since all tenants in chief were usually summoned.
But whatever may have been the line between these modes
of tenure, there seems complete proof of their separation

long before the reign of John. Tenants in chief are enu-

merated distinctly from ettrls and barons in the charter of

^ S^den's WorkB, toI. iiJ. p. 713-743. * Lyttelton's Henry n. TOl. U. p. 212.
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12 NATURE OF BARONIES. Chap. VIII. Part III.

Henry I. Knights, as well as barons, are named as present

in the parliament of Northampton in 1 1 65, in tliat held at

the same town in 1176, and upon other occasions.* Several

persons appear in the Liber Niger Scaccarii, a roll of military

tenants m^e in the age of Henry II., who held single knight’s

fees of the crown. It is, however, highly probable, that, in a

lax sense of the word, these knights may sometimes have

been termed barons. The author of the Dialogus de Scac-

cario speaks of those holding greater or lesst^r baronies, in-

cluding, as appears by the context, all tenants in chief.’’ The
former of these seem to be • the mtijores harones of King
John’s Charter. And the secundie dignitatis harones, said

by a contemporary historian to have been pre.sent in the par-

liament of Northampton, were in all probability no other

than the knightly tenants of the crown.* For the word baro,

originally meaning only a man, was of very large signifi-

cance, and is not unfrequently applied to common freeholders,

as in the phrase of court-baron. It was used too for the

magistrates or chief men of cities, as it is still for the judges

of the exchequer, and the representatives of the Cintjue

Ports.*

The passage however before cited from the Great Charter

of John affords one spot of firm footing in the course of our

progre.s3. Then, at least, it is evident that all tenants in chief

were entitled to their summons ; the greater barons by par-

ticular writs, the rest through one directed to their sheriff.

The epoch when all, who, though tenants in chief, had not

been actually summoned, were deprived of their right of at-

tendance in parliament, is again involved in uncertainty and

conjecture. The unknown writer quoted by Camden seems

not sufficient authority to establish his assertion, that they

were excluded by a statute made after the battle of Evesham.
The principle was most likely acknowledged at an earlier

time. Simon de Montfort summoned only twenty-three tem-

poral peers to his famous parliament In the year 1255 the

1 Hodj on ConyocatiODP, p. 222, 2d4.
* Lib. ll. c. 9.
* Hody and Lord Lyttelton maintain

these baroDB of the second rank^* to

haye been the sub>yaiisals of the crown
;

tenants of the great barons to whom the
name was sometimes improperly applied.

This was yer>’ consistent with their opin-
ion, that the commons were a part of

parliament at that time. But Hume,
assuming at once the truth of their in*

terpretatloQ in this instance, and the

falsehood of their system, treats it as a
deyiation from the established rule, and
a proof of the unsettled state of the con*
stitution.

* [Notb n.]
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English Const. TENANTS IN CHIEF. 13

barons complained that many of their number had not receiv-

ed their writs according to the tenor of the charter, and re-

fused to grant an aid to the king till they were issued.* But
it would have been easy to disappoint this mode of packing a
parliament, if an unsummoned baron could have sat by mere
right of his tenure. The opinion of Selden, that a law of ex-

clusion was enacted towards the beginning of Henry’s reign

is not liable to so much objection. But perhaps it is umie-

cessary to frame an hypothesis of this nature. Writs of

summons seem to have been older than the time of John ;

*

and when this had become the customary and regular prelim-

inary of a baron’s coming to parliament, it was a natur^ tran-

sition to look upon it as an indispensable condition ; in times

when the prerogative was hi^h, the law unsettled, and the

service in parliament deemed by many still more burden-

some than honorable. Some omissions in summoning the

king’s tenants to former parliaments may perhaps have pro-

duced the above-mentioned provision of the Great Charter,

which had a relation to the imposition of taxes wherein it was
deemed essential to obtain a more universal consent than was
required in councils held for state, or even for advice.®

It is not easy to determine how long the inferior tenants in

chief continued to sit personally in parliament In whether

the charters of Henry HI., the clause which we
have been considering is omitted : and I think attended

there is no express proof remaining that the sher-

ifi' was ever directed to summon the king’s military Henry ni.

tenants within his county, in the manner which the charter of

John required. It appears however that they were in fact

members of parliament on many occasions during Henry’s
reign, which shows that they were summoned either by par-

ticular writs or through the sheriff ; and the latter is the more
plausible conjecture. There is indeed great obscurity as to

the constitution of parliament in this reign ; and the passages

which I am about to produce may lead some to conceive that

1 M. PariSy p. 785. The barons eren
tell the king that this was contrary to
his charter, in which nevertheless the
elause to that effect, couhiined in his
other's charter, had been omitted.

s Henry II., in 1176, forbade any of
those who had been concerned in the
late rebellion to come to his court with-

out a particular summons. Carte, toI.

U. p. 249.
* Upon the subject of tenure by bar-

ony, besides the writers already quoted,
see West’s Inquiry into the Method of
creating Peers, and Carte’s History of
England, Tol. ii p. 247.
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14 ORIGIN AND PROGRE&S OF Chap. VIII. Pabt IH.

the freeholders were represented even from its beginning.

I rather incline to a difl’erent opinion.

In the Magna Charta of 1 Henry III. it is said : Pro hftc

donatione et eoncessione archiepiscopi, episcopi, com-

ites, barones, milites, et libcre tenentes, et omnes de regno

nostro, dederunt nobis quintam deciinara partem omnium bo-

norum suorum mobilium.' So in a record of 19 Henry HI.

:

Comites, et barones, et omnes alii de toto regno nostro An-
gliifi, spontiinea voluntate sua conces.-erunt nobis effieax aux-

ilium.* The largeness of these words is, however, controlled

by a subsequent passage, which declares the tax to be im-

posed ad mandatum omnium comitum et baronum et omnium
aliuruin qui de nobis tenent in capite. And it seems to have

been a general practice to assume the common consent of all

nmks to that which had actually bc-en agreed by the higher.

In a .similar writ, 21 Henry III., the ranks of men are enu-

merated specificjilly
; archiepiscopi, episcopi, abbates, priores,

et clerici terras habentes quae ad ecclesias suas non pertinent,

comites, barones, milites, et liberi homines, pro se et suis vil-

lanis, nobis concesserunt in auxilium tricesimam partem om-
nium mobilium. * In the close roll of the same year, we
have a writ directed to the archbishops, bishops, abbots, priore,

earls, barons, knights, and freeholders (liberi homines) of

Ireland, in which an aid is desired of them, and it is urged

that one had been granted by his ddeles Angliae. *

But this attendance in parliament of inferior tenants in

chief, some of them too poor to have received knighthood,

grew insupportably vexatious to themselves, and w'as not

well liked by the king. He knew them to be dependent up-

on the barons, and dreaded the confluence of a multitude, who
assumed the privilege of coming in arms to the appointed

place. So inconvenient and mischievous a scheme could not

long subsist among an advancing people, and fortunately the

true remedy was discovered with little difficulty.

The principle of representation, in its widest sense, can

Origin and hardly be unknown to any government not purely
progrww of democratical. In almost every country the sense
parliament- „
ary repro- ot the wliole IS Understood to be spoken by a part,
aentation.

decisions of a part are binding upon the

I Hody on ConTocutions, p. 293. • Brady's History of England, TOl. I.

* Brady, Introtluction to History of Appendix, p. 182.

England. Appendix, p. 43. * Brady's Introduction, p. 94
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whole. Among our ancestors the lord stood in the place of

his vassals, and, still more unquestionably, the abbot in that

of his monks. The system indeed of ecclesiastical councils,

considered as organs of the church, rested upon the principle

of a virtual or an express representation, and had a tendency

to render its application to national assemblies more familiar.

Tlie first instance of actual representation which occurs in our

history is only four years after the Conquest ; when William,

if we may rely on Hoveden, caused twelve persons skilled in

the customs of England to be chosen from each county, who
were sworn to inform him rightly of their laws ; and these,

so ascertiiined, were ratified by the consent of the great coun-

cil. This, Sir Matthew Hale asserts to be “ as sufficient and
efiectual a parliament as ever was held in England.” ' But
there is no appearance that these twelve deputies of each

county were invested with any higher authority than that of

declaring their ancient usages. No stress can be laid at least

on this insulated and anomalous assembly, the existence of

which is only learned from an historian of a century later.*

We find nothing that can arrest our attention, in searching

out the origin of county representation, tiU we come to a writ

in the fifteenth year of John, directed to all the sherifis in

the following terms : Rex Viceconiiti N., salutem. Pnecipi-

mus tibi quod onmes milites ballivte turn qui summoniti fue-

runt esse apud Oxonian ad Nos a die Omnium Sanctorum in

1 Hist, of Common Ijaw, rol. p. 202.
s Tbit) asttembly ig nientinncd in tbe

preamble, andufterwardg, of the gpurioua
lavrg of Etlward the Confeasor

;
and I

have lieen accuaed of poagint; it over too
slightly. The fact certainly doea not
rest on the authority of Hoveden. who
trangcribeg these lawg verbatim

;

and they
are in substance an ancient document.
There seems to uie somewhat mtiier
suspicious in this assembly of delegates;
it looks like a pious fraud to maintain
tbe old Saxon jurisprudence, which was
giving way. But even if we admit the
fret as here told, I still adhere to the
aasertiou that there is no appearance that
these twelve deputies of eJich county
were invested witli any higher authority
than that of declaring their ancient
usages. Any supposition of a real legis*

lative parliament would be inconsistent
with all that we know of the state of Eng*
land under tbe Conqueror. And what
an anomaly, upon every constitutional
principle, Anglo-Saxon or Norman, would
M a parliament of twelve from each

county ! Nor is it perfectly manift^t that
they were chosen by the people; the
word suininoncri fecit 1.h first used

;
and

aftorward.s, eleotis do (not in) singulis

totius patrise coniitatibus. This might
be construed of the king's selection; but
perhiips the common interprebition is

rather the better.

William, the compiler infonns us, hav*
ing hoartl some of the Danish laws, was
disposed to confirm them in preference

to those of England; but yielded to the
supplication of the delegates, omne.s com-
patriotcc, qtii leges narraverant, that he
would permit them to retain the customs
of their ancestors, imploring him by fhe
soul of King Edward, cujus orant legos,

nec aliorum exteroruni. The king at

length gave way, by the advice and re-

quest of bis barons, consilio et precatu
baronuiu. These of course were Nor-
mans; but what inference can be drawn
in favor of parliamentary representation

in England from tbe behavior of the
rest ? They were supplicants, not legis-

lators.
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16 ORIGIN AND PROGRESS OF Chap. VUI. Pabt HI.

quindecim dies venire facias cum armis suis : corpora vcro ba-

ronum sine armis singulariter, et quatuor di$creto$ militet de
comitatu tuo, illuc venire facias ad cundem terminum, ad lo-

quendum nobiscbm de negotiis regni nostri. For the explana-

tion of this obscure writ I must refer to what Piynne has said ;

*

but it remains problematical whether these four knights (tlie

only clause which concerns our purpose) were to be elected by
the county or returned in the nature of a jury, at the discre-

tion of the sheriff. Since there is no sufficient proof whereon
to decide, we can only say with hesitation, that there may have
been an instance of county representation in the fifteenth

year of John.

We may next advert to a practice, of which there is very

clear proof in the reign of Henry III. Subsidies granted in

parliament were assessed, not as in former times by the jus-

tices upon their circuits, but by knights freely chosen in the

county court. This appears by two writs, one of the fourth

and one of the ninth year of Henry III.* At a subsequent

period, by a provision of the Oxford parliament in 1258,

every county elected four knights to inquire into grievances,

and deliver their inquisition into parliament.*

The next writ now extant, that wears the appearance of

parliamentary representation, is in the thirty-eighth of Henry
HI. This, after reciting that the earls, barons, and other

' 2Prynne^8 Re^ster, p. 16.
s Brady's Introduction, Appendix, pp.
1 and 44. The languai^ of these

write implies a distinction between such
as were styled barons, apparently includ*

ing the carls and the four knights who
were to come from the sctcihI counties
ad loquendum, and who were also dis-

tinguished from the knights summoned
to attend with arms, in performance, it

should seem, of the military serrice due
by their respective tenures

;
and the

writs, therefore, apparently distinguished

certain tenants in chief by kuight-serrice

from barons, if the knights so summoned
to attend with arms were required to at-

tend by reason of their respective ten-

ures in chief of the king. How the four
knights of each county who were thus
summoned to confer with the king were
to be chosen, whether by the county, or

according to the mere will of the sheriff,

does not appear
;
but It seems most prob*

able that they were intended by the king
as representatives of the freeholders of

each county, and to balance the power
of the hostUe nobles, who were then

leagued against him; and the measure
mi^t lead to conciliate the minds of
those who would otherwise have bad no
voice in the legislative assembly.*’ Re-
port of Lords* ^mmittee, p. 61.

This would be a remarkable fact, and
the motive Is by no means improlmble,
being perhaps fhat which led to the large
provislous for summoning tenants in
chief, contained in the charter of John,
and afterwards passed over. But ttiis

parley of the four knights from each
county, for they are only summoned ad
loquendum, may not amount to bestow-
ing on them any legislative power. It is

nevertheless to be remembered that the
word parliament meant, by its etymology,
nothing more ; and the words, ad loq uen-
dum, may have been used in reference to

that. It is probable that these writs

were not obeyed
;
we have no evidence

that they were, and it was a season of
great confusion, very little before the
granting of the charter of Henry III.

3 Rrndj's Hist, of England, vol. 1. Ap>
pendix, p. 227.
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great men (caeteri magnates) were to meet at London three

weeks after Easter, with horses and arras, for the purpose of

sailing into Gascony, requires the sheriff to compel all within

his jurisdiction, who hold twenty pounds a year of the king

in chief, or of those in ward of the king, to appear at the

same time and place. And that besides those mentioned he
shall cause to come before the king’s council at Westminster,

on the fifteenth day after Easter, two good and discreet

knights of his county, whom the men of the county shall have

chosen for this purpose, in the stead of all and each of -them,

to consider, along with the knights of other counties, what aid

they will grant the king in such an emergency.^ In the

principle of election, and in the object of the assembly, which
was to grant money, this .certainly resembles a summons to

parliament. There are indeed anomalies sufficiently remark-

able upon the face of the writ which distinguish this meeting

from a regular parliament. But when the scheme of obtain-

ing money from the commons of shires tlirough the consent

of their representatives had once been entertained, it was
easily applicable to more formal councils of the nation.*

A few years later there appears another writ analogous to

a summons. During the contest between Henry III. and the

confederate barons in 1261, they presumed to call a sort of

parliament, summoning three knights out of every county,

secum tractaturos super communibus negotiis regni. This we
learn only by an opposite writ issued by the king, directing

the sheriff to enjoin these knights who had been convened by
the earls of Leicester and Gloucester to their meeting at St.

Alban’s, that they should repair instead to the king at Wind-
sor, and to no other place, nobiscum super prasinissis collo-

quium habituros,* It is not absolutely certain that these

knights were elected by their respective counties. But even
if they were so, this assembly has much less the appearance
of a parliament, than that in the thirty-eighth of Henry III.

At length, in the year 1265, the forty-ninth of Henry III.,

1 2 Prynne, p. 23.
* “ This writ tends strongly to show

that there then existed no law by which
a representation either of the king's
tenants In capite or of others, for the
purpose of constituting a legislatito a.s-

sembly, or for gmntlng an aid« was spe-
elnlly provided

;
and it seems to have

been the first instance appearing on any
VOL. 111. 2

record now extant, of an attempt to sub
stitute representatives elected by bodieii

of men for the attendance of the indi<>

ridual so to be represented, personally
or by their several procurators. In an
assembly convened for the purpose of ob
taining an aid.** Report, p. 95.

> 2 Prynne, p. 27.
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18 ORIGIN AND PROGRESS OF Chap. VIII. Part IIL

while he a captive in the Imnds of .Simon de Monffort,

writs were is.sued in his name to all the sherifl's, directing

tlieni to return two knights for the body of their county, with

two citizens or burgesses for every city and borougb contained

within it. This therefore is the ejx>cli at which the represen-

tation of the commons becomes indisputably manifest ; even

should we reject altogether the more equivocal instances of it

which have just been enumerated.

If indeed the knights were still elected by none but the

tvhether the king’s military tenants, if the mode of representa-

merely adopted to spare them tlie iiux)n-

fteetiow.-rs veiiience of personal attendance, the immediate
ingKiierai.

innovation in our jxtlity was not very extensive.

This is an interesting, but very obscure, topic of inquiry.

Spelman and Brady, with other writers, have restrained the

original right of election to tenants in chief, among whom, in

process of time, those holding under mesne lord.s, not being

readily distinguishable in the hurry of an election, contrivc^d to

slide in, till at length their cncroixchments were rendered legit-

imate by the statute 7 Hen. IV. c. 15, which put all suitors

to the county court on an equal footing as to the elective

franchise. The argument on this side might be plausibly

urged with the following reasoning.

The spirit of a feiuhil monarchy, which compelled every

lord to act by the advice and assent of his immediate vassals,

established no relation between him and those who held noth-

ing at his hands. They were included, so far as he was
concerned, in their superiors ; and the feudal incidents were
due to him from the whole of his vassal’s fief, whatever ten-

ants might possess it by sub-infeudation. In England the

tenants in chief alone were called to the great councils before

representation was thought of, as is evident both by the charter

of John, and by the language of many records ; nor were any
others concerned in levying aids or escuages, which were
only due by virtue of their tenure. These' military tenants

were become, in the reign of Henry III., far more numerous
than they had been under the Conqueror. If we include

those who held of the king ut de honore, that is, the tenants

of baronies escheated or in ward, who may probably have

enjoyed the same privileges, being subject in general to the

same burdens, their number will be greatly augmented, and
form no inconsiderable portion of the freeholders of the king-
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dora. After tlie statute commonly called Quia emptores in

the eighteenth of Edward I. they were likely to increase much
more, as every licensed alienation of any portion of a fief by
a tenant in chief would create a new freehold immediately

depending upon the crown. Many of these tenants in capite

held very small fraetions of knight’s fees, and were conse-

quently not called upon to receive knighthood. They were
plain freeholders holding in chief, and the liberi homines or

libere tenentes of those writs which have been already quoted.

The common form indeed of writs to the shei-iff directs the

knights to be chosen de communitate comitatus. But the

word communitas, as in boroughs, denotes only the superior

part : it is not unusual to find mention in records of eonimu-

nitas populi or omnes de regno, where none are intended but

the barons, or at most the tenants in chief. If we look atten-

tively at the earliest instance of summoning knights of shires

to parliament, that in 38 Henry III., which has been noticed

above, it will appear that they could only have been chosen

by military tenants in chief. The object of calling this par-

liament, if parliament it were, was to obtain an aid from the

military tenants, who, holding less than a knight’s fee, were
not required to do personal service. None then, surely, but

the tenants in chief could be electors upon this occasion, which
merely respected their feudal duties. Again, to come much
lower down, we find a series of petitions in the reigns of

Edward III. and Richard II., which seem to lead us to a con-

clusion that only tenants in chief were represented by the

knights of shires. The writ for wages directed the sheriff to

levy them on the commons of the county, both within fran-

chises and without (tarn intra libertates quam extra). But
the tenants of lords holding by barony endeavored to exempt
themselves from this burden, in which they seem to have
been countenanced by the king. This led to frequent remon-
strances from the commons, who finally procured a statute,

that all lands which hail been accustomed to contribute towards

the wages of members should continue to do so, even though
they sliould be purchased by a lord.* But, if these mesne
tenants had possessed equal rights of voting with tenants in

chief, it is impossible to conceive that they would have thought

of claiming so unreasonable an exemption. Yet, as it would

1 12 R!c. n. c. 12. Prynne’i 4th Register.
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appear harsh to make any distinction between the rights of

those wlio sustained an equal burden, we may perceive how
the freeholders holding of mesne lords might on tliat account

obtain after the statute a participation in the privilege of ten-

ants in chief. And without supposing any partiality or con-

nivance, it is easy to comprehend that, while the nature of

tenures and services wtis so obscure as to give rise to con-

tinual disputes, of which the ancient r«,-eords of the King’s

Bench are full, no sheriff could be very accurate in rejecting

the votes of common freeholders repairing to the county court,

and uiulistinguishable, as must be allowed, from tenants in

capite upon other occasions, such as serving on Jurie.s, or

voting on the election of coroners. To all this it yields some
corroboration, that a neighboring though long hostile king-

dom, who borrowed much of her law from our own, has never

admitted any freeholders, except tenants in chief of the

crown, to a suffrage in county elections. These attended the

parliament of Scotland iti person till 1428, wheti a law of

James I. permitted them to send representatives.*

Such is, I think, a fair sUitement of the arguments that

might be alleged by those who would restrain the right of

election to tenants of the crown. It may be urged on the

other side that the genius of the feudal system was never

completely displayed in England ; much less can we make
use of that policy to explain institutions that prevailed under

Edward I. Instead of aids and scutages levied upon the

king’s military tenants, the crown found ample resources in

subsidies upon movables, from which no class of men was
exempted. But the statute that abolished all unparliament-

ary taxation led, at least in theoretical principle, to extend the

elective franchise to as large a mass of the people as could

conveniently exercise it It was even in the mouth of our

kings that what concerned all should be approved by all. Nor
is the language of all extmt writs less adveree to the supposi-

tion that the right of suffrage in county elections was limited

to tenants in chief. It seems extraordinary that such a le-

striction, if it existed, should never be deducible frtim these

instruments ; that their terms should invariably be large

enough to comprise all freeholders. Yet no more is ever re-

quired of the sheriff than to return two knights chosen by the

1 PinXerton^s Hiflt. of Scotlandf Tot. i. p. 120, 857. But this law was not regu*
larly acted upon till 1587. p. 858.
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bodj of the county. For they are not only said to be re-

turned pro communitate, but “ per communitatem,” and “ de

a.ssensu totiu.s coinmunitatis.” Nor is it satisfactory to allege,

without any proof, that this word should be restricted to the

tenants in chief, contrary to what must appear to be its ob-

vious meaning.* Certainly, if these tenants of the crown had

found inferior freeholds usurping a right of suffrage, we might

expect to find it the subject of some legislatis'e provision, or

at least of some petition and complaint. And, on the other

hand, it would have been considered as unrea.sonable to levy

the wages due to knights of the shire for their service in par-

liament on those who had no share in their election. But it

ap|)ears by writs at the very beginning of Edward II.’s reign,

that wages were levied “ de communitate comitatus.'* ” It will

scarcely be contended that no one was to contribute under
tills writ but tenants in chief ; and yet the word communitas
can hardly be applied to different persons, when it occurs in

the same instrument and upon the .^aiue matter. The series

of petitions above mentioned relative to the pajinentof wages
rather tends to support a conclusion that all mesne tenants

had the right of suffrage, if they thought fit to exercise it,

since it wa- earnestly contended that they were liable to con-

tribute towards that expense. Nor does there appear any
reason to doubt that all freeholders, except those within piir-

ticular franchises, were suitors to the county court— an insti-

tution of no feudal nature, and in which elections were to be
made by those present. As to the meeting to which knights

of shires were summoned in 38 Henry III., it ought not to be

reckoned a parliament, but rather one of those anomalous
conventions which .sometimes occurred in the unfixed state of

government. It is at least the earliest known instance of

repre.sentation, and leads us to no conclusion in respect of later

times, when the commons had become an essential part of the

1 can one who adopts this

opinion of Dr. Brady say to the follow-

ing n*cor»l? Rex lullitibus, libcris ho-
minlbus. et tott communigaii romitatus
Wygorniae tarn Intra libertatcs quam
extra, sjilutem. Cum comltes, baroncs,
mllitcs, liberi homines, et coimnunita-
tes comitatunra rogni nostri viceMmam
omnium bonormn suoriim mohlliura,
civosque ot hurgenses et communitates
omnium clvitJitum et burgorum ejusdem
regni, necnou tenentes de antiquls do-
minicis coronro nostroe quindeciuiam bo-

nonim suorum moblliuin nobis concossc-

runt. Pat. Rot. 1 £ II. in Rot. Purl.

Tol. i. p. 442. Sec also p. 241 and p. 269.

If the word communitas is here used In

auy precise sense, which, when possible,

we are to .suppose in construing a legal

instrument, it must designate, not the
tenants in chief, but the inferior class,

who, though neither freeholders nor free

burgesses, were yet eontribubibie to the
subsidy on their goods.

‘J Miidox, Pinna Kurgl, p. 99 and p. 103
note Z.
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legislature, and their consent was required to all public

burdens.

This question, ujxjn the whole, is certainly not free from
considerable dilHeuIty. The legal antiquaries are divided.

Prynne docs not seem to have doubted but that the knights

were ‘‘ elected in the full county, by and for the whole
county,” without respect to the tenure of the freeholders.*

But Brady and Carle are of a different opinion.'* Yet their

disposition to narrow the basis of the constitution is so strong,

that it creates a sort of itrejudice against their authority.

And if I might offer an opinion on so obscure a subject, I

should be much inclined to believe that, even from the reign

of Henry III., the election of knights by all freeholders in the

county court, without regiird to tenure, was little, if at all,

different from what it is at jjre.sent.*

The progress of towns in several continental countries.

Progress of from a Condition bordering upon servitude to
towns. wealth and liberty, has more tlian once attracted

our attention in other parts of the present work. Their
growth in England, both from general cjiuses and imitative

policy, was very similar and nearly coincident. Under the

Anglo-Saxon line of sovereigns we scarcely can discover in

our scanty records the condition of their inhabitants, except

retrospectively from the great survey of Domesday Book,

which displays the state of England under Edward the Con-
fessor. Some attention to commerce had been shown by
Alfred and Athelstan ; and a merchant wlio had made three

voyages beyond sea was raised by law of the latter monarch
to the dignity of a Thane.'* This privilege was not perhaps

offeii claimed ; but the burgesses of towns were alreaily a

distinct class from the ceorls or rustics, and, though hardly

free according to our estimation, seem to have laid the foun-

dation of more extensive immunities. It is probable, at least,

that the Engli.sh towns had made full as great advances

towai-ds emancipation as those of France. At the Conquest

we find the burgesses or inhabitants of towns living under the

superiority or protection of the king, or of some other lord,

to whom they paid annual rents, and determinate dues or

customs. Sometimes they belonged to different lords, and

1 Prj'ime’s 21 Itegrister, p. 50. bui^h Review, vol. xxvi. p. 841. [Notb
2 Carte‘8 Hist, of ii. 250. III.]

• The pr»*.he»it h v4 boon dis- * Wilkins, p. 71.

cutsed with muci ability in the Ediu*
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sometimes the same burge.ss paid customs to one master,

while he was under the jurisdiction of another. They fre-

quently enjoyed special privileges as to inheritance ; and in

two or three instances they seem to have possessed common
property, belonging to a sort of guild or corporation, and in

some instances, perhaps, had a municijial administration by
magistrates of their own choice.* Besides the regular pay-

ments, which were in general not heavy, they were liable to

tallages at the discretion of their lords. This burden con-

tinued for two centuries, with no limitiition, except that the

barons were latterly forced to ask permission of the king be-

fore they set a tallage on their tenants, which was commonly
done when he imposed one upon his own.^ Still the towns

became considerably richer ; for the profits of their traffic

were undiminished by competition, and the consciousne.ss that

they could not be individually despoiled of their possessions.

' Burgensis Exonice urbis habcnt extra
ci?itatem terrain duodecim carucutarum:
qufc Qullaui con^uetudiueui reildunt nUi
ad Ipaam clvitatem. Domesday, p. 100.

At Canterbury the burgesses had forty*

live houses without the dty, de quibus
ipsi halieUant gabium et cont^iietudiuem,

rex autom Hocam et sacam; ipsi quoque
burgcnnes Uabeiiant do rege triginta tres

aents prati in gildam, suam. p. 2. In
Idneoln and Sttiinford some resident pro-

prietors, called Lngemanni, had jurisdic-

tion (socam ct sacam) over their tcn.uih^.

But nowlierti! have 1 been able to discover

any trace of muuicipul self-government;
unless Oliester may be deemed au excep-
tion, where we read of twelve judices

civitatis
;
but by whom cor>stituted does

not appear. The word lageman betniis

cquivilent to judex. The guild men-
tioned above at Canterbury wuii, in all

probability, a voluntary asMKriutioii : tio

at Dover we find the burges.scs’ guildhall,

giaaila burgensium. p. 1.

Many of the passage.s in Domesday
reliitivo to the state of burge.sscs are col-

letded in Bruly's History of Boroughs

;

a work which, if read with due suspicion
of the autiinr’s honesty, will convey a
gniat ileiil of knowledge.

Since the former part of this note was
written, I have met with a cliarter

granted by Henry II. to Lincoln, wliioh

6<?cms to refer, more explicitly than any
similar instrument, to municipal privl-

lege.s of jurisdiction cujoyeil by the dti-
sens under Kdwanl the Confe.ssor. These
charters, it U well known, do not ulwavs
recite what is true

;
yet it is possible

that the citizens of Liucolu. which had

been one of the five D.'iuish towns, some-
times mentioned with a sort of distinc-

tion by writers Iwforo the Conquest, might
be in amore advantageous situation than
the geuerality of burgosse.s. SciiLtU me
coucessisse civibus mds Lincoln, omue.s
libertates et consuetudine.s et leges suas,

quas habuerunt tempore Edward! ot

Will, et Henr. ivgum Anglia: et gildam
HUiim mon.‘atormm de hominibuscivitutls
et de aliis morcatorihus coinitatus, sicut

illam habuerunt tempore predictonim,
antecessorum nostrerum, reguui Anglite,

melius et lil>erius. Et omnes liuiiiiues

qui infra qnatuor dlvi. us dvitales ma-
nent et uiercatum dedticunt, slot ad gU-
diis. et coiisuetudiiies ct .h.'^.hIs:u4 clviUitis,

sicut nidiiis fuerunt ttMup. Edw. et Will,

ct Hen. regum Angiise. Kvmor, t. i. p.

40 (edit. 1816).

I am indebted to the friendly remarka
of the periodical critic whom I.have be-
fore mciitiomHl for reminding me of other
chartci*s of the same uj**, expressed in a
similar muniu'r, which in my lia.-te 1 had
overlooked, though printed in common
books. But whether tiiesc general words
ougiit to outweigh the silence of Domes-
day Book 1 am not prepared to de<‘ide.

I have admitted below tiiat the posses-

sion of coriK>rite property implies an
elective goverument for Its adiniulstra-

tinn, ami I think It perfectly clear that

the guilds imuie by-laws for the regu-
lation of tlicir members. Vet this if

something different from uiunicipul juris-

diction over all the inbabitauts of a town
[Notk IV.)

s Madox, Hist, of Exchequer, c. 17.
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24 TOWNS LET IN FEE-FARM. Chap. VIII. Part UI.

like the villeins of the country around, inspired an industry

and perseverance wliicli all the rapacity of Norman kings and
barons was unable to diuint or overcome.

One of the earliest and most important changes in the con-

Townaiet difion of the burge.sses was the conversion of their
infee-bnn. individual tributes into a perpetual rent from the

whole borough. The town was then said to be affirmed, or

let in fee-farm, to the burge.sses and their .sucee.s.sor.s forever.*

Previously to such a grant the lord held the town in his

demesne, and was the legal proprietor of the .soil and letic-

ments; though I by no means apprehend that the burges.scs

were destitute of a eerUiin estate in their f)os.sessions. Hut

of a town in fee-farm he only kept the .superiority and the

inheriUiuee of the annual rent, which he might recover by
distress.* The burgesses held their lands by burgiige-ientire,

nearly analogous to, or rather a spetdes of. free socage.*

Perhaps before the grant they might correspond to modern
copyholders. It is of some importance to observe that the

lord, by such a grant of the town in fee-farm, whatever we
may think of its previous condition, divested himself of his

property, or lucrative dominion over the .soil, in return for the

perpetual rent
; so that tallages subsequently set at his own

discretion upon the inhabitants, however common, can hardly

be considered as a just exercise of the rights of proprietor-

ship.

Under such a system of arbitrary taxation, however, it was

Charters of
evident to the most selfish tyrant that the wealth

incorpors- of Ifis burges.ses was his wealth, and their pro.s-

perity his interest; much more were liberal and
sagacious monarclis, like Henry II., inclined to encourage

them by privileges. From the time of William Rufus there

was no reign in which charters were not granted to difterent

towns of exemption from tolls on rivers and at markets, those

lighter manacles of feudal tyranny ; or of commercial fran-

chises
; or of immunity from the ordinary jurisdictions

; or,

lastly, of internal self-regulation. Thus the original charter

of Henry I. to the city of London * concedes to the citizens, in

^ Madox, Pirma p. 1. Thoro is ^ I hare reatl eomewhtirc that this
one inftUnco, I know not if any more charter was granted in 1101. But tiie

could be found, of a Orma burgi before infliriiineDt iutelf, which i« only pr»*<»crved

the Conquest. It was at Huntingdon, by an Inxpcxiuiua of Kdwani XV., docs
J>ome8day, p. 203. not contain any date. Ryiner, t. i. p. 11

* Madox, p. 12, 13. («Hlit. 1810). Could it bo traced so high,
0 Id. p. 21. the circumatance would be remarkable,
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Emolish Const. CIUUTERS OF INXOIU’OliATIOX. 25

addition to valuable commercial and fiscal immunities, the

right of choosing their own sheriff and juslice, to (he exclusion

of every foreign jurisdiction.* These grants, however, were
not in general -so extensive till the reign of Jolin.^ Before
that time the interior arrangement of towns had received a

new organization. In the Saxon period we find voluntary

associations, sometimes religious, sometimes .secular ; in .some

cases for mutual defence against injury, in others for mutual
relief in poverty. These were called guilds, from the Saxon
verb gildan, to pay or contribute, and exhibited the natural,

if not the Icgtil, character of corporations.* At the titne of

the Conquest, as has beeti mentioned above, such voluntary

incorporations of the burgesses

aa tho earliest charters pranted by
Louis VI., sup{xM(«d to tjo tho lather of
theso institutions, arc several years later.

It is said by Mr. Thorpe (Ancient
Laws of Eiiglind p. 207), that, though
there are ten witnesses, he only finds one
who throws any light on the dtite : namely
Hugh Bigol. wlio succeeded Ills brother
Williiun m 1120. But Mr. Thorpe does
not meution in what respect he succ<‘e<led.

It wtis iLs dapi/fr rfgis; but ho is not so
named in the cliarter. Diigilalo's Bar*
onage, p. 132. The date, therefore, still

seems prr)hlcmatical.
* Thi’S did not, howorer, s.are the citl-

sens from paying one huudred marks
to the king for this pririlege. Mag.
Kot. 0 Steph. apud Malox, Hist. Ex-
chequer, t. xi. I do not know that the

charter of Henry I can be su8[M*oted;

but Brady, in his treati.se of Boroughs
(p. 38. etlit. Iu7), d<x*s not think proper
once to mention it; and indent u.scs

many expressions incompatible with its

existence.
3 Blouiefleld, Hist, of Norfolk, vol. U.

p. 10, says that Henry 1. gninte«l the
same privllege.s by charter to Norwich in

1122 which Lomlon possessed. Yet It

appears that the king named the port-

reeve or provost; but Hlomefteld suggests

that he was probably njcommended by
the citizens, the olBfo lK*lug annual.

•» Madox, Finna Burgi, p. 23. Hickes
has given us a bond of feilow.ship among
the thane.s of Cambridgeshire. contHlning
several curious particulars. A composi-
tion of eight pounds, exclusive. I con-
ceive, of the usual weregild. was to be

enforce-l fnnu the slayer of any fellow.

If a fellow (gilila) kllliHl a man of 12iK)

Bhilling-s woregil 1, o.ach of the society was
to contribuhj half a marc; for a ccorl,

two one (perhaps ten sliilllngs) : for a
IVulshmau, (me If h(»wever tals act .ras

posse.ssed in ^^ome towns either

committed wantonly, the fellow had no
right to call on the society for contribu-
tion. If one fellow killed another, he
was to pay the legil weregiM to his kin-

dred, and also eight pounds to the society.

Harsh words used by one fellow towards
another, or even towards a stmnger, in-

curred a fine. No one wa.s to eat or
drink In the company of one who had
killed hU brother fellow, unless in the
preseiu'enf the king, bishop, or alderman.
Dissertatio Epistolaris. p. 21.

We find in Wilkins’s Anglo-Saxon
L.aws, p. 6,5. a number of ordinances
sworn to by persona both of noble and
ignoble r:ink (go eorlisce ge ceorlisce),

and confirmed by king Athelstan. These
are in the imturo of by-law.s for the reg-
ulation of cerhiiii societies that had been
formeii for the preservation of publio
order. Their remedy w;w rattier violent

:

to kill and seize the effects of all who
should rob any member of the associa-

tion. This property, after deducting the
value of the things stolen, wn.s to be
divided into two parts ;

one given to the
criminiirs wife if not an accomplice, the

other shared between the king and the
society.

In another fraternity among theclergv
and laity of Exeter every fellow was en-
titled to a contribution in case of taking
a journey, or if his hou.su was burned.
Thus they resinnhled. In soul" degms,
our friendly eoeietie.s

;
anil display an in-

teresting picture of manners, which has
induced me to insert this note, though
not greatly to the present purpose. See
more of the Anglo -S.ixon guilds hi

Turner’s Hi.story, vol. ii. p. 102. Sesde-

ties of the same kind, for purposes of

r(‘ligion, charity, or mutual assistance,

rather than trade, may be found long af-

terw.trds. Hioiuetieli's Hi-'*t. of Norfolk,

Vv>I. III. p. 4‘Jd.

a*
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26 PROSPERITY OP ENGLISH TOWNS. CuAr. VIII. Paw IIL

landed property of tlicir own, or rights of superiority over

that of otliere. An internal elective goveriiineiit .>ieein,s to

have been required for the administration of a common reve-

nue, and of other bu.sincss incident to their aAsoeiation.*

They beairae more numerou.s and more peculiarly eommereiul

after that era, as well from the inerea.se of tnnle a.s through

imitation of similar fraternities e.xi>ting in many towns of

France. The spirit of monojH)ly gave strength to those in-

stitutions, each class of traders Ibrniing it.self into a body, 'in'

order to exclude competition. Thus were established the

companies in corporate town.s, that of the Weavers in London
being perhaps the earliest ;

“ and these were succe.ssively con-

solidated and sanctioned by charters li-om the crown. In

towns not large enough to admit of distinct companies, one

merchant guild comprehcndi-d the traders in general, or the

chief of them; and this, from the reign of Henry II. down-
ward.s, bccjime the subject of incorporating charters. The
management of their internal amcerns, previously to any in-

corporation, fell naturiilly enough into a sort of oligarchy,

which the tenor of the charter generally preserved. Though
the immunities might be very extensive, the powers wert? more
or less restrained to a small number. E.\ee[)t in a few plaee.s,

the right of ehoosing magistrates was first given by king John

;

and certainly must nither be ascribed to his fwverty than to

any enlarged policy, of which he wtis utterly incii|)ahle.*

From the middle of the twelfth century to that of the thir-

„ teenth the traders of Enghind becjime more and
of Kiigiuh more prosperous. Ihc towns on the southern

coa.st ex|K)rtcd tin and other metals in exchange
for the wines of France; those on the eiistern sent corn to

Norway— the Cintjue Ports bartered wool against the stuffs

of Flanders.^ Though bearing no comparison with the cities

of Italy or the Empire, they increased sullieiently to acquire

im|x»rtiince at home. That vigorous prerogative of the Nor-
man monarchs, which kept down the feudal aristoenicy,

compensated for whatever inferiority there might be in the

population and defensible strength of the English towns, com-

1 S«e a fromTurstin. archbishop
of York, in the rei(?n of Henry I., to the
burges.«c*s of Beverly, that they may
have their hansfuis (i. e. guiklhall) like

those of Y'ork, et ibi sua statuta pertrac-
tent ad honorom Del, &o. Rymer, t. i. p.

10, edit. 1816.

3 Madox, Finns Burgi, p. 189.
* Idem, paasim. A few of an earlier

date may be found in the new edition of
Rymer.

* Lyttelton's History of Henry IT^
Tol. ii. p. 170. Maepherson's AnnaLi oi

Oommerce, toI. i. p. 381.
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pared with those on the continent. Tliey had to fear no petty

oppressors, no local hostility ; and if they could satisfy the

rapacity of the crown, were secure from all other grievances

London, far above the rest, our ancient and noble

capital, might, even in those early times, be justly
°

termed a member of the political system. This great city,

so admirably situated, was rich and populous long before the

Conquest, Bede, at the beginning of the eighth century,

speaks of London as a great market, which traders frequented

by land and sea.' It paid 15,000/. out of 82,000/., raised by

Canute upon the kingdom.' If we believe Roger Iloveden,

the citizens of London, on the death of Ethelred II., joined

with part of the nobility in raising Edmund Ironside to the

throne.® Harold I., according to better authority, the Saxon
Chronicle and William of Malinsbury, was elected by their

concurrence.'* Descending to later history, we find them
active in the civil war of Stephen and Matilda. The famous

bishoi) of Winchester tells the Londoners that they are almost

accounted as noblemen on account of the gretitness of their

city ; into the community of which it appears that some
barons had been received.® Indeed, the citizens themselves,

or at letist the principal of them, were called barons. It was

* MuephersoD, p. 245.
* Id. p. 282.
3 Ciyej> LuDdiDcnBcd, et pars Doblliuin

qui eo tempore cOQsistebuut LuudoDiue,
Clitonem Hiidoiuudum unanioii con-
Boti»u til re^nu Icvarero. p. 249.

* Chron. Saxon, p. 154. Malmabury,
p. 76. He Nays the people of London
were become almant barbarians tbron^^h
their intercourse with the Danes; propter
frequentem convlctum.

& Londinenses, qui Nunt quasi opti-

mates pro muj^aitudine clTitatbi in An-
glU. MaiuiNb. p.l89. Thus too Matthew
Vtiris: cires Ix>ndineii:^.*i, quos propter
ciritatH dignitatem et ciylmn anti<iuam
libertateui Barones coiiHuevituus uppel-
laro. p. 744. And in another place: to-

tiuH civit.atis cives. quos barones vocant.
p. 835. Spetmnn says that the m-agi.-i-

trates of several other towns were called

barons. Glossary, B.irones de lx>ndou.
A singular proof of the estimation in

which the citizens of London hold them-
selres in the reign of Richard I. occuta
in the Chronicle of Jocelyn de Brake-
londe (p. 56— Camden Society, 1840).

They claimed to bo free from toll in
•Tery part of England, and in oTery ju-
riadictioD, resting their Immunity on

the antiquity of London (which was
coeval, they said, with Rome), and on its

rank as metropolis of the kingilom. £t
dicebantcives laindonionsesfuiASe (|uietos

do theloneo in omni fom, et s<>mpcr et

ubique, per totam Angtiam, tempore
quo Roma primo fund:ita fuit. ct civit:i-

tom Lundonite, eoilem tempore funda-
tam, talem debere habere lihertutem per
totam Angliam, et ratione civitati.** privi-

iegiatte quffi oiim m»*tropt)lis fuit et

caput regni.et ratione antiquitatU. Pal-

grave inclines to think that London
never formed part of any kingdom of the
Heptarcliy. Introiluction to Hot. Cur.
Regis, p. 95. But this sooms to imply a
republican city in the midst of so many
royal statas, which seems hardly proba-
ble. Certainly it seem.s strangi'. though
I cannot explain it away, that the capi-

hil of England should have fallen, as we
generally suppose, to the small and ob-
scure kingdom of Essex. Winchester,
indeed, may be considen'd as having be-

come afterwards the capital during the
Anglo-Saxon monarchy, so far as that it

was for the most part the residence of
our kings. But London was always
more populous.
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certainly by far the greatest city in England. There have
been ditferent estimates of its iwpulation, some of whieli are
extravagant; but I think it could hardly have cont.aiiied less

than thirty or forty thousand souls within its walls; and the

suburbs were very populous.* These numbers, the enjoyment
of privileges, and the consciousness of strength, infused a free

and even a mutinous si)irit into their conduct.* The Lon-
doners were always on the barons’ side in their contests with

the crown. They bore a part in deposing William Long-
champ, the chancellor and justiciary of Richard I.” Tliey

were distinguished in the great struggle for Magna Charta

;

the privileges of their city are expres.-ly confirmed in it ; and
the mayor of London was one of the twenty-five harons to

whom the maintenance of its provisions was delegated. In the

subsequent reign the citizens of London w'cre regarded with

much dislike and jealousy by the court, and sometimes suf-

fered pretty .severely at its hands, especially after the battle

of Evesham.*
Notwithstanding the influence of London in these seasons

1 DnikOf the historlftn of York, mala-
tains tliat Loudon wilh le.ttt populous,
about the time of the Conquest, thau
that city

\
and quote.s llartlyiigtrf a writer

of Henry \.'n ago, to prOTe that the in-
terior part of the former vra--< not clotHjly

built. Kboraeum, p. Ul. York however
does not ap|>eHr to have contuineil more
than 10«(KR) inlLabitauta at the acre.'i.<«ioa

of the Couquerur; and the very exaicjjer-

atioiiH as to the populousnc-ss of liOnduu
prove that it muse iiave far excee'h^l that
number. Fitz-Stophen, the contempo-
rary biograplier of Thoina.^ k Becket,
toils us of SO.OOO men capable of Intaring

ann.s Mithin its precincts; where how-
ever bis translator, Feggin suspe<^r.s a
mistake of the M-S. la the numunils.
And this, with similar hyperboles. «o iin-

E
D-sed on the judicious mind of Lord
ytteltou, that, finding in Peter of lilois

the iuhabitints of London reckoned at

quadr.iginta millia, ho h.as actually pro-

pos<>d to read quadriugent.a. ilist. Henry
ll., vol. iv. ad fineiu. UUhardiy neces-

unry to observe that the comlition of
agriculture and internal communication
would not have allowed half that number
to subei.st.

The subsidy-roll of 1377, published In

the Arctiseologla, vol vii., would lead to

a conclu.4tOti that all the inhabitants of
London did not even then exc(^d 35,(K)0.

If this be true, they could not have
amounted, probably, to so great a num-
ber two or three ceuturied earlier. But

the numbers given in that document
have b(M>n qiieHtioned as to Norwich upon
very plausible grounds, and s«*em rather
suspicious in the present instance.
[Note V'.J

* Thi.s seiiitinus, or at least refractory
character of the Londoners, was displayed
in the tumult headed by VVilliam Long-
be.ird In the time of Richard 1., and that
under t'on.stautine in 1222, the patriarche
of a long line of city demagogues.
Hoveden, p. 765. M. Paris, p. 154.

* Hi>vcdHn*s exprt's.siona are very pre-
cise, and show that the sharti taken by
the citizens of l/ondon (probably the
mayor and aldermen) In thi.s measure
was no tumultuary acclamation, but a
dclibenite eoncurrenco with the nobility.
Comes dohannes, et fere omnes episcopi,
et comites Angliae e.ldem die intraverunt
Londonias

;
et in cra.stino prA>lictus Jo-

hannes frater regls, et archlcpisi'opus
Kothomagensis, et omnes episcopi, et
comites et barones,et elves Lotidonicn*n>a
cum iilis convenerunt in atrio ecclesim
8. Pauli . . . Plocuitergo Johanni fnitrl

regis, et omnibus episcopU, et coinitibiis

et baronibus n-gni. et civibus Loudonia-
rum, quinl cancellarius ille depouendur,
et deposueruut cum, &c. p 701.

^ The reader may consult, for a inoro
full account of the English towns before
the middle of the thirteenth century,
Lyttelton’s History of Henry II. vol. li

p. 174; and 31acphcrsou’s Annals of
Commerce.
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of disturbance, we do not perceive that it was distinguished

from the most insigniliciint town by greater participation in

national councils. Rich, powerful, honorable, and high-spirited

as its citizens had become, it was very long before they found
a regular place in parliament. The prerogative of imposing
tallages at pleasure, unsparingly exercised by Henry III.

even over London,* left the crown no inducement to summon
the inhabitants of cities and boi-oughs. As these indeed were
daily growing more considerable, they were certain, in a mon-
archy .so limited as that of England became in the thirteenth

ccntuiy, of atiaining, sooner or later, this eminent privilege.

Although therefore the object of Simon de Montfort in ctilling

them to his parliament after the battle of Lewes was merely
to strengthen his own faction, which prevailed among the

commonalty, yet their permanent admis.sion into the legisla-

ture, may be ascribed to a more general cause. For otherwise

it is not easy to see why the innovation of an usurper should

have been drawn into precedent, though it might perhaps
accelerate what the course of affairs was gradually preparing.

It is well known that the earliest writs of summons to cities

and borougli.s, of which we can prove the existence. First sum-
are those of Simon de Montfort, earl of Leicester, montngof

bearing date 12th of December, 1264, in the forty- ^rHament,

ninth year of Henry HI.* After a long contro- *“ ***•

versy almost all judicious inquirers seem to have acquiesced

in admitting this origin of ]>opular repre.sentation.® The
argument may be very concisely suited. We find from innu-

1 Frequent proofs of this may be
found in Madox. Hist, of Exciiequer,
c. 17i as well as in Matt. Paris, who la-

ments it with indignation. Gives I»n-
dinenses, contra consuctuiJinem et liber-

tatem civitatis, quasi servi ultimse con-
ditioiiis. non sub nomine aut titulo liberi

adjutoril, sed tullngii, quod multuni eos
angebat, regi, licet inviti ct renitente.<«,

nuuie rare suntcoacti. p. 492. lieu ubl
est Londitiensis, toties empta. toties con-
cessa. toties scripta, totiesjurata Ubertus

!

&c. p. 627. The king sometimes sus-
pended their market, that is, 1 suppose,
their right of toll, till his demands were
paid.

3 These writs are not extant, having
perhaps never been returned

;
and conse-

quently we cannot toll to what particu-
lar places they were addressed. It ap-
pears however that the assembly was
intended to bo numerous; for the entry
runs : scribitur clvibus Ebor, civibus

Lincoln, et cseteris burgis Angliae. It is

singular that no mention is made of
London, which must have had some
special summons. Ryiner, t. i. p. 803.

Dugdale, Summouitlones ad Parliamcn-
turn, p. 1.

^ It would III repay any reader’s dili-

gence to wade through the vapid and
diluted pages of Tyrrell

;
but whoever

would know what can be.st pleaded
for a higher antiquity of our preseot
parliamentary constitution may have
recourse to Hody on Convocations, and
Lord Lyttelton's History of Henry II.

vol. ii. p. 276, and vol. Iv. p. 79-106. I

do not conceive it possible to argue the
question more ingeniously thau has been
done by the ncwle writer last quoted.
Whitclocke, in his commentary on the
parliamentary writ, has treated it very
much at len^b, but with no critical dis*

crimination.
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merable records that the kinp; imposed tallaj^es upon his

demesne towns at discretion.* Xo public instniinent previous

to the forty-ninth of Henry III. names the citizens and bur-

gesses as constituent parts of parliament; though prelates,

barons, knights, and sometitnes freeholders, are enumerated

while, since the undoubted admission of the commons, they

are almost invariably mentioned. No historian .sjx-aks of

repre.sentatives appearing for tlie pisiple, or u.ses the woi-d

citizen or burgess in describing those present in parliament.

Such convincing, though negative, evidence is not to be inval-

idated by some general and ambiguous phrases, whether in

writs and records or in historians.^ Those monkish annalists

are poor authorities u[)on any |)oint where their language is

to be delicately measured, lint it is hartlly possible that,

writing circumstantially, as Roger de Ilovcden and Matthew
Paris sometimes did, concerning proceedings in parliament,

they could have failed to mention the commons in unequivocal

expre.ssions, if any repre.sentatives from that order luul actu-

ally formed a part of the iissembly.

Two authorities, however, which had been supposed to

Authorities prove a greater antiipiity than we have assigned

an*^ariier^
to the rcpreseiitiition of the commons, are deserv-

date. ing of particular consideration ; the cases of St.
St. Albans. Albaiis and Barnsttiple. The burgesses of St.

Albans complained to the council in the eighth year of

Edward II., that, although they held of the king in capite,

and ought to attend his parliaments whenever they are sum-
moned, by two of their number, instead of all other service.s,

as had been their custom in all past times, which services the

said burgesses and their predecessors had performed as well

in the time of the late king Edward and his ancestors as in

that of the present king until the parliament now sitting, the

names of their deputies having been constantly enrolled in

chancery, yet the sheriff of Hertfordshire, at the instigation

1 Madox, Hist, of Exchequer, c. 17.
9 The only apparent exception to this

is in the letter addre.^sed to the pope by
the parliament of 1246; the salutation
of which runs thus: Barones, proceres,

et magnates, ae nohiles portuum marts
habitatoreSy necnon et clcrus et populns
iiniTcrsus, salutem. Matt. Baris, p. 696.

It is plain, I think. fVom these words,
that some of the chief inhabitants of the
Cinque Ports, at thiit time vcr^' nourish

ing towns, were present in this parlla*

tnent. But whether they sat as repre-
sentatives, or by a peculiar writ of sum-
mons, is not so erldent; and the latter

may be the more probable hypothesis of
the two.

Thus Matthew Purls tells us that in

1237 the whole kingdom, regni totlus

nnivcrsitA,«, repaired to a parliament of
Henry III. p. 367
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of the abbot of St. Albans, had neglected to cause an election

and return to be made ; and prayed remedy. To tills petition

it was ansivered, “ Let the rolls of cliancery be examined,

that it may ap[)car whether the said burge.sses were accus-

tomed to come to parliament, or not, in the time of the king’s

ancestors ; and let right be done to them, vocatis evocandis,

si necesse fuerit.” I do not translate these words, concerning

the sense of which there has been some dispute, though not,

apparently, very material to the principal subject.'

This is, in ray opinion, by far the most plausible testimony

for the early representation of boroughs. The burgesses of

St. Albans claim a prescriptive right from the usage of all

past times, and more es|)ecially those of the late Edward and
his ancestors. Could this be alleged, it has been said, of a
privilege at the utmost of fifty years’ standing, once granted

by an usui-[)er, in the days of the late king’s father, and after-

wards discontinued till about twenty years before the date of

their petition, according to those who refer the regular appear-

ance of the commons in parliament to the twenty-third of

Edward I. ? Brady, who obviously felt tbe strength of this

authority, has shown little of his usual ardor and acuteness in

repelling it. It was observed, however, by Madox, that the

petition of St. Albans contains two very singular allegations

:

it asserts that the town was part of the king’s demesne,

whereas it had invariably belonged to the adjoining abbey

;

and that its burgesses held by the tenure of attending parlia-

ment, instead of all other services, contrary to all analogy,

and without parallel in the condition of any tenant in capite

throughout the kingdom. “ It is no wonder, therefore,” says

Hume, “ that a petition which advances two falsehoods should

contain one hi.storical mistake, which indeed amounts only to

an inaccurate expression.” But it must be confessed that wo
‘

,
cannot so easily set aside the whole authority of this record.

For whatever assurance the people of St. Albans might show
in asserting what was untrue, the king’s council must have
been aware how recently the deputies of any towns had been

admitted into parliament. If the lawful birth of the House
of Commons were in 129.5, as is maintained by Brady and his

disciples, is it conceivable that, in 1315, the council would

have received a petition, claiming the elective franchise by

1 Brady^s Introduction to Hist, of England, p. 88
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pre^icription, and liave red'rrud to the rolls of chancery to

imiuire wliether ihi.s had been used in tlie day.s of the kin^i's

progenitors? I confess tliat I see no answer wliich can easily

he given to this objection by such a.s adoi>t the latest epoch
of borough repre.senlation, namely, the parliament of 23 E. I.

But they are by no means eijually conclusive against the sup-

po.'ition that the communities of cities and towns, luiving been
first introduced into the legislature during Leicester’s usurpa-

tion, in the forty-ninth year of Henry III., were summoned,
not perhaps uniformly, but without any long intermission, to

succeeding parliaments. There is a .-trong pre^umption. iiom

the language of a contemporary historian, that they sat in the

parliament of 12G9, four y<-ars after that convened by Leices-

ter.* It is more unequivocally staled by another annalist that

they were present in the first parliament of Edward I. held

in 1271.’* Nor does a similar inference want some degree of

support from the ])reambles of the statute of Marlebridge in

51 II. III., of Westminster I. in the third, and of Gloucester

in the si.\th, year of Edward I.* And the writs are extant

w’hich summon every city, borough, and mitrket town to send

two deputies to a council in the eleventh year of his reign.

I call this a council, for it undoubtedly was not a parliament.

The sheriffs were directed to summon personally all who held

more than twenty pounds a year of the crown, as well tvs four

knights for each county invested with full powers to act for

the commons thereof. The knights and burgesses thus chosen,

as well as the clergy within the province of Canterlniry, met
at Northampton; those within the province of York, at that

1 ConTocatU univor.-^ls Ani^llie prelatis

et mapnatihus, necnon cunrtAtum
sui civitutum et burffonmi potentioribus.

Wj'kes, iti Gale, XV Scriptores, t. 11.

p. 88. I am liulebt<‘d to llotly on Con-
Tocationa fbr thU reference, which seems
to have cacaped inoist of our constitu-

tional writers.

3 Hoc anno . . . conrenerunt archl-

episcopi, episcopi, cmnite.s et bsrones,

abbates et priorcs. et de quolibet comi-
tatu quutuor milites, et de quiUlibet

eWitate quatuor. Anoalea Waverletenses
in Gale t. ii. p. 227. I was led to this

passage by Atterbury, Rights of Convo-
cations, p. 310, where some other au-
thorities less unquestionable are adduced
for the same purpose. Both thi:< asi«emhly

and that mentioned by Wj kes in 1269
were certainly parliaments, and acted as

such, particularly the former, though
summoned for purpo.«ie9 uot strictly par-
liamentary.

® The statute of Marlebridge is said

to be made ronvoratls dlscndioribus,

tarn mnjoribus qu^m miDorihus
; that

of \S'estniiii8ter primer, par son conseil,

et par rassent«*ment.s des archievesques,
eve.oques, abbes, priors, countes, barons,

el tout lecomminulity de la terreillonques

sumniones. The statute of Gloucester

runs, appclles les plus discretes de son
royauiuc, auxibien des grandes come de?
meinders. These preambles seem to

have satisfied Mr. Prynne that the com-
mons were then represented, though the
writs are wanting

;
and certainly no one

could be less disposed to exaggerate their

antiquity. 2d Register, p.
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city. And neither assembly was opened by the king.* This
anomalous eonvention was nevertheless one means of estab-

lishing the representative system, and, to an inquirer free

from technical prejudice, is little less important than a regular

parliament. Xor have we long to look even for this. In the

same year, about eight months after the councils at Northamp-
ton and York, writs were issued summoning to a parliament

at Shrewsbury two citizens from London, and as many from

eacli of twenty otlier considerable towns.* It is a sliglit cavil

to object that these were not directed as usual to the sheriff

of e.ach county, but to the magistnites of each place. Though
a very imperfect, this was a regular and unequivocal repre-

sentation of the commons in parliamenL But their attendance

seems to have intermitted from this time to the twenty-third

year of Edward’s reign.®

Those to whom the petition of St Albans is not satisfac-

tory w'ill hardly yield their conviction to that of_ , ,

, r«i . ^ • t * ^ T Barnstaple.
13arnstiiple. riiis town set forth in the eighteenth

1 Brady’s Hist, of Sngland. toI. U.

Appendix
;
Carte. toI. ii. p. 247.

* This is commonly denominated the
parliament of Acton Burnell; the clergy

and commons having sat in that town,
while the barons passed Judgment upon
David prince of Wales at Shrewsbury.
The town.s which were honored with
the privilege of representation, and may
consequently be supposed to have been
at that time the mo»it con!>idcrubIe in

England, were York, Carlisle, Scar-
borough, Nottingham, Grimsby, Ldncoln,
Northampton, Lynn, Yarmouth, Col-

chester, Norwich, Chester, Shrewsbury,
Worcester, Hereford, Bristol,Canterbury,
Winchester, and Exeter. Rymer, t. ii.

p. 247.
" This [the trial and judgment of

Llewellin] seems to have l>oen the only
busiiies.s transacted at Shrewsbury

;
for

the bishops and abbots, and four knights
of each shire, and two representatives
of London and nineteen other trading
towns, summoned to meet the same day
in parliament, are said to have sat at

Acton Burnell
;
and thence the law made

for the more easy recovery of the debts
of merchants is called the Statute of
Acton Burnell. It was probably made
at the request of the rcpro.sentatives of
the cities and boroughs pre.sent in that
parliament, authentic copies in the king’s

name being sent to seven of those trading
towns

;
but it runs only iu the name

* ArchEPOlogical Journal, vol. il. p.

VOL. HI. 3

of the king and bis council.^* Carte, U.
196, referiing to Rot. Wall. 11 £dw. I.

m. 2d.

As the parliament was summoned to
meet at Shrewsbury, it may be presumed
that the Commons adjourned to Acton
Bumoll. The word statute” implies
that some consent was given, though
the enactment came from tiie king and
council. It is entitled in the Book of
the Exchequer— des EstatusdeSlopbury
ke sunt appcle Actone Burnel. Ces
sunt les Estiitus fez at Salopscbur, al
parlement prochdn npres la fete Seint
Michel, I’aii del relgue le Key Edward.
Fitz le Key Henr^', unzime. Report of
Lords’ Committee, p. 191. The enact-
meut by the king and council founded
on tliG consent of the estates was at
Acton Burnell. And the Statute of
Merchants, 13 Kdw. I., refers to that of
the 11th, as made by the king, a son
parlement que il tint 4 Acton Burnell,
and agiun mentions I’avant dit statut
fait 4 Acton Burnell. This seems to
afford a voucher for what is said in my
text, which has been controverted by a
learned antiquary.* It is certain that
the lords were at Shrewsbury in their

judicial character condemning Llewellln
;

but whether they proceeded afterwards
to Acton Burnell, and joined In the stat-

ute, is not quite so clear.

* [Note VI.]

837, by the Rer. W. EEartebome.
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34 1':ARLIEST writs to towns. Chap. VIII. 1*akt III.

of Kdward III. that, among oilier friindiHes lliem

by a charter of Athel.-itaii, they had ever since excercised

the right of sending two burgesses to parliament. The said

charter, indeed, was unfortunately mislaid ; and the prayer
of their petition was to obtain one of the like import in its

stead, liarnstaple, it must be observed, was a town belong-

ing to Lord Antlley, and had actually returned niembers ever

since the twenty-third of Edward I. Upon an inquisition

directed by the king to be made into the truth of the.se al-

legations, it was found that “the burgesse.s of the .said town
were wont to send two burgesses to parliament for the com-
monalty of the Ijoroiigh ;

” but nothing apjieared as to the

pretended charter of Aihelstan, or the liberties which it was
alleged to contain. The burge.sses, dissatisfied with this

inquest, prevailed that another should be taken, which cer-

tainly answered better their wishes. The .second jury found
that Harnsta|)le was a frc;e borough from time immemorial

;

tliat the burgesse.s had enjoyed under a charter of Athelstan,

which hail been casually lost, certain franchises by them
enumiirated, and particularly that they should send two
burge.sses to parliament ; and that it would not be to the

king’s prejudice if he should grant them a fresh charier in

terms equally ample with that of his predecessor Athelstan.

But the following year we have another writ and another

inquest ; the former reciting that the second return had been
unduly and fraudulently made ; and the latter expressly con-

tradicting the previous inquest in manj’ points, and especially

finding no proof of Athelstan’s supposed charter. Comparing
the various parts of this business, we shall probably be in-

duced to agree with Willis, that it was but an attempt of the

inhabitants of BarnsUvple to withdraw them.selves from the

jurisdiction of their lord. For the right of returning bur-

gesses, though it is the main point of our inquiries, was by
no means the most prominent part of their petition, which
rather went to establish some civil privileges of devising

their tenements and electing their own mayor. The first and
fairest return finds only that they were accustomed to send

members to parliament, which an usage of fifty years (from

23 E. I. to 18 E. III.) was fully sufficient to establish, w’ith-

out searching into more remote antiquity. *

I Willis, Notitiji ParlhunentailA, toI. 11. p. 312; Lyttelton's Hist, of Hen. II.,

T<a. It. p. 89.
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It has, liowever, probably ocfun;ed to the reader of these

two cases, St. Albans and Barnstaple, that the representation

of the commons hi parliament was not treated as a novelty,

even in times little posterior to those in which we have been

supposing it to have originated. In this consists, I think, the

sole strength of the opposite argument. An act in the lifth

year of Richard II. declares that, if any sheriff shall letive

out of his returns anj cities or boroughs which bo bound and
of old times were wont to come to the parliament, he sliall

be punished as was accustomed to be done in the like case in

tune past. * In the memorable assertion of legislative right

by the commons in the second of Henry V. (which will be

quoted hereafter) they affirm that “ tlie commune of the land

is, and ever has been, a member of parliament.” ^ And the

consenting suffrage of our older law-books must be placed in

the same scale. Tlie first gainsayers, I think, were Camden
and Sir Henry Spelman, who, upon probing the antiquities

of our constitution somewhat more exactly than tlieir prede-

cessors, declared that they could find no signs of the com-
mons in parliament till the forty-ninth of Henry HI.
Prynne, some years afterwards, with much vigor and learn-

ing, maintained the same argument, and Brady completed the

victory. But tlie current doctrine of Westminster Hall, and
still more of the two chambers of parliament, was certainly

mucli against these antiquaries ; and it passed at one time for

a surrender of popular principles, and almost a breach of

privilege, to dispute the lineal descent of the House of Com-
mons from the witenagemot.*

1 6 Ric. IT. 8tat. 2, c. iv.
s Rot. Pari. yol. iv. p. 22.
8 Though such an argument would

not be concluidve, it might afTord oome
ground for het^itation, if the royal burghs
of Scotland were actually represented in
their parliament more than half a cen-
tury hefon‘ the date ns.«»igned to the first

repra.vfnt;ition of English towns. Lord
Hailes concludes from a passage in
Fordun “ that as early as 1211 bur-
gesse.s gave suit and pretsence in the great
council of the king-s vsuswils

;
though the

contrary hai« l>ccn asserted with much
confidence by various authors.’* Annals
of Scotland,vol. i, p, 139. Forduii’a words,
however, so far fron» importing that they
formed a member of the legislature,

which perhaps Ijord Hailes did not mean
by the quaint expression gave suit and

presence,” do not appear to me conclusive
to prove that they were actually pi'esent.

Hoc anno Ke.x Scotlae \Villeltnu.s magnum
tenuit consilium. Ubi, petito ab opti-

matibus aiixilio, promiserunt se daturos
decern mille marcas: proeter burgrnscs
regni, qul sex niillia promiserunt. Those
who know the brief and incorrect st\le

of chronicle.-? will not think it unlikely
that the offer of 6000 marks by the bur-
gesses wa.s not made in parliament, but
in consequence of separate requisitions

from the crown. Pinkerton is of opinion
that the magistrates of royal burglw
might upon this, and perhaps other occa-

sions. have attended at the bar of parlia-

ment with their offers of money. But
the deputies of towns do not appear as a
part of parliament till 1326. Hist, of
Scotland, vol. i. p. 352, 371.
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The true ground of the^e pretensions to antiquity was a

very well-founded persuasion that no other argument woiilil

be so conclusive to ordinary minds, or cut short so etl'ectually

all encroatdiments of the prerogative. The populace of

every country, but none so much as the English, easily grasp

the notion of right, meaning thereby something positive and
definite ;

while the maxims of expediency or theoretictil

reasoning pass slightly over tlieir minds. Happy indeed for

England that it is so! Hut we have here to do with the

fact alone. And it may be observed that Several pious

frauds were practised to exalt the antiquity of our constitu-

tional liberties. These began, perhaps, very early, when the

imaginary laws of Edward the Confessor were so eante-tly

demanded. They were carried further under Eilward I. and
his succes.sor, when the fable of privileges grant(sl by the

Conqueror to the men of Kent was devised
; when Andrew

Horn filled his Mirror of .Justices with fictitious tales of

Alfred ; and, above all, when the “ Method of holding parlia-

ments in the time of Ethelrcd ” was fabricated, about the

end of Richard II.’s reign ; an inqmsture which was not too

gross to deceive Sir Edward Coke.*

There is no great difficulty in answering the question why

Catucsof deputies of boroughs were finally and perina-

de'"iuie»'°*
ingrafted ui>on parliament by Edward I.*

from The government was becoming constantly more
borougha. attentive to the wealth that commerce brought into

the kingdom, tuid the towns were becoming more flourishing

and more independent. But chiefly there was a much
stronger spirit of general liberty and a greaU-r discontent at

violent acts of prerogative from the era of Magna Charta

;

afmr which authentic recognition of free principles many
acts which had seemed before but the regular exercise of

authority were looked upon as infringements of the subject’s

right. Among these the custom of setting tallages at discre-

1 (Not* vn.]
9 These expressioos cannot appear too

trong But it is veir remarkable that
to the parliament of le Edward III. the
writs appear to hare summoned none of

the towns, but only the counties. Willis^

Notit. Parliament, vnl. i. Preface, p. 18.

Prynne's Register. 3d part, p. IM. Yet
the citizens and burgesses are once, but
only once, named as present in the par-
liamentary roll

;
and there is, in general,

a chasm in place of their names, where
the different ranks present are enumer*
ated. Kot. Pari. toI. ii. p. 146 A sub-
sidy was granted at this parliament; so

that, if the citizens and bui^fs^es were
really not summoned, it U by far the
most violent stretch of power during the
reign of Edward III. But 1 know of
no collateral evidence to Illustrate or dis

prove it.

Digitized by Google



Ekgmsh Const. DEPUTIES FROM BOROUGHS. 37

tion would naturally appear the most intolerable ; and men
were unwilling to remember that the burgesses who paid

them were indebted for the rest of their possessions to the

bounty of the crown. In Edward L’s reign, even before the

great act of Confirmation of the Charters had rendered arbi-

trary impositions absolutely unconstitutional, they might
perhaps excite louder murmurs than a discreet administra-

tion would risk. Though the necessities of the king, there-

fore, and his imperious temper often led him to this course,^

it was a more prudent counsel to try the willingness of his

people before he forced their reluctance. And the success

of his innovation rendered it worth repetition. Whether it

were from the complacency of the commons at being thus

admitted among the peers of the realm, or from a persuasion

that the king would take their money if they refused it, or

from inability to withstand the plausible reasons of his minis-

ters, or from the private influence to which the leaders of

every popular as.sembly have been accessible, much more was
granted in subsidies after the representation of the towns

commenced than had ever been extorted in tallages.

To grant money was, therefore, the main object of their

meeting ; and if the exigencies of the administration could

have been relieved without subsidie.s, the citizens and bur-

gesses might still have sat at home and obeyed the laws

which a council of prelates and barons enacted for their gov-

ernment. But it is a difficult question whether the king and
the peers designed to make room for them, as it were, in

legislation ; and whether the power of the purse drew after

it immediately, or only by degrees, those indispensable rights

of consenting to laws which they now possess. There are

no sufficient means of solving this doubt during the reign of

Edward I. The writ in 22 E. I. directs two knights to be

chosen cum plena potestate pro se et tota communitate comi-

tatus prredicti ad consulendum et consentiendum pro se et

communitate ilia, his qum comites, barones, et proceres

prajdicti concorditcr ordinaverint in praemissis. Tliat of the

next year runs, ad faciendum tunc quod de communi consilio

ordinabitur in prsemissis. The same words are inserted in

1 Tallagtps were imposed without con- npiritual nobility to set a tallage on their

sent of parliament in 17 K. I. Wykes, own tenantr*. This waa subsequent to

p. 117; and In 32 K. I. Brady’s Hist, the Oonfirraatlo Chartarum, and unquea*

of Kng. Tol. ii. In the latter instance tlonably Illegal,

the king also gave leave to the lay and
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tlie writ of 2G E. I. In that of 28 E. I. the knights are

directed to be sent cum plena potcsiale audiendi el liicitndi

quae ibidem ordinari conligerint pro communi comnutdo.

Several others of the .same rei;'n have the won.ls ad

faeienilum. The difficulty is to pronounce whether this term

is to be interpreted in the sense of 'performing or of enact-

ing ; whether the repre.sentatives of the commons were
merely to learn from the lords what was to be done, or to

bear their piu’t in iidvising upon it. The earliest writ, that

of 22 E. I., certainly imjilies the latter ; and I ilo not know
that any of the rest are conclusive to the contrary. In the

reign of Edward II. the words ad consentiendum alone, or

ad faciendum et consentiendum, begin ; and from that of

Edward III. this form has been con.sUintly used.* It must

still, however, be highly questionable whether the commons,
who had so recently taken their place in pailiament, gave
anything more than a constructive assent to the laws enacted

during lliis reign. They are not even named in the. pream-

ble of any statute till the last year of Edward I. U[)on

more than one occasion the sheriffs were directed to return

the same members who had .sat in the last parliament, unless

prevented by death or inlirmity.^

It has been a very prevailing opinion that parliament was not

At what
divided into two houses at the first admission of the

time pariia- commons. If by this is only meant that the com-

diThied^ inons did not occupy a separate chamber till .some

housra"
reign of Edward III., the proposition,

true or false, will be of little importance. Tliey

may have sat at the bottom of Westminster ILdl, while the

lords occupied the upper end. But that they were ever in-

termingled in voting appears inconsistent with likelihood and
authority. The usual object of ctilling a parliament was to

im[X)se taxes
; and these for many years after the introduc-

tion of the commons were laid in different proportions upon
the three estates of the realm. Thus in the 23 E. I. the

earls, barons, and knights gave the king an eleventh, the cler-

gy a tenth ;
while he obtained a seventh from the citizens and

burgesses ; in the twenty-fourth of the same king the two

1 Prynne’s 2d Register. It may be faciendum bad the sense of enacting;
remarked that writs of summons to great since statutes could not be passed In sneb
councils never ran nd faciendum, but .ad assemblies. Id. p. 92.

tracUinduin, conHuIendum ct conmmtien- * 28 K. I., in Prynne’s 4th Register^

dum ; from which some would infer that p. 12; 9 E. II. (a great council), p. 48.
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former of these orders gave a twelfth, the last an eighth ; in

the thirty-third year a thirtieth was the grant of the barons

and knights and of the clergy, a twentieth of the cities and
towns; in the first of Edward II. the counties paid a twen-

tieth, the towns a fifteenth ; in the sixth of Edward III. the

rates were a fifteenth and a tenth.* These distinct grants

imply distinct grantors; for it is not to be imagined that the

commons intermeddled in those affecting the lords, or the

lords in those of tlie commons. In fact, however, there is

abundant proof of their separate existence long before the

seventeenth of Edward III., which is the epoch assigned by
Carte,^ or even the sixth of that king, which has been chosen

by some other writers. Thus the commons sat at Acton Bur-
nell in the eleventh of Edward I., while the upper house was
at Slirewsbury. In the eighth of Edward II. “ the commons
of England complain to the king and his council, &c.”® These
must surely have been the commons assembled in parliament,

for who else could thus have entitled themselves? In the

nineteenth of the same king we find several petitions, evident-

ly proceeding from the body of the commons in parliament,

and com|)laining of public grievances.'* The roll of 1 E. III.,

though mutilated, is conclusive to show that se]iarate petitions

were then presented by the commons, according to the regu-

lar usage of subsequent times.* And indeed the preamble
of 1 E. III., stat. 2, is apparently capable of no other infer-

ence.

As the knights of shires correspond to the lower nobility

of other feudal countries, we have less cause to be surprised

that they belonged originally to the same branch of parlia-

ment as the barons, than at their subsequent intermixture

with men so inferior in station as the citizens and burgesses.

It is by no means easy to define the jioint of time when this

distribution was settled ; but I think it may be interred from

the rolls of parliament that the houses were divided as thev

art at jiresent in the eighth, ninth, and nineteenth years of

Edward II.® This a[)pears, however, beyond doubt in the

first of Edward III.’ Yet in the sixth of the same prince,

though the knights and burgesses are expressly mentioned to

I Brady’s Hist, of England, Tol. it. p.
40 ;

Parliamontary History, vol. i. p.

20«; Rot. Part. t. ii. p. 66.
“ Carte, vol. ii. p. 461; Parliamentary

History, vol. 1. p. 1!34.

» Rot. Pari. vol. f. p. 289.
* Id. p. 430.
5 Id. vol. ii. p. 7.

s Id. p. 289, 851, 430
I Id. p. 6.
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have consulted together, the former taxed themselves in a

smaller rate of subsidy tlian the latter.*

The proper business of tlie House of Commons was to pe-

tition for redress of grievances, as much as to provide for the

necessities of the crown. In the prudent fiction of Englis'i

law no wrong is supposed to proceed from the source of riglit.

The throne is fixed upon a pinnacle, which perpetual beams
of truth and justice irradiate, though corruption and partiality

may occupy the middle region and cast their chill shade upon
all below. In his high court of parliament a king of Eng-
land was to learn where injustice had been unpunished and
where right hail been delayed. Tlie common wurts of law,

if they were sufficiently Iionest, were not sufficiently strong,

to redress the subject’s injuries where the officers of the crown
or the nobles interfered. To parliament he looked as the

great remedial court for relief of private as well as public

grievances. For tliis cause it was ordained in tlie fifth of Ed-
ward II. that the king should hold a parliament once, or, if

necessary, twice every year; “that the pleas which have
been thus delayed, and those ivhere the justices have difiered,

may be brought to a close.” * And a short act of 4 Edward
III., which was not very strictly regarded, pnivides that a
parliament shall be held “every year, or oftener, if need
be.” ® By what persons, and under what limitations, this ju-

risdiction in parliament was exercised will come under our

future consideration.

1 Rot. Pari. vol. ii. p. 80.
* Id. Tol. i. p. 285.
3 4 E. HI. c. 14. Annual wanions of

parliament seem fully to satisfy tho
words, and still more tho spirit, of this

act, and of 36 E. III. c. 10 ;
which how-

ever are repealed by implication from the

proyWons of 6 Will. III. c. 2. But it

was very rare under the Plautageuet dy-
nasty for a parliament to continue more
than s year.

It has been observed that this provi-<.

ion ‘‘had probably in view tiie admin-
istration of ju.Htico by the king's court

in parliameut.’’ Report of L. 0. p. 301.

And in another place: — “It Ls clear

that the word p.irilament in the niigu of

Edwanl 1. was not used only to describe

a legislative assembly, but was the com-
mou up(>ellatiou of the ordinary assembly

of the king’s great court or council ; and
that the legislative assembly of the realm,

composed generally, in anJ after tho 23d

of Edward I., of lords spiritual and tem-

poral) and repruseutatives of the com-

mons, was usually convened to meet the
king's council In one of these parlia-

ments.*’ p. 171.

CertHiniy the commons could not de-
sire to have an annual parliament in
order to make new statutes, much less to
grant subsidies. It w*as, liowever, im-
porbtnt to pn^sent their petitions, and to
set forth their grievances to this iiigik

court. Wo may easily reconcile tho
anxiety so often expressed by the eoiu-
mons to have frequent sessions of p;irlia-

ment, with the individual reluctance of
members to attend. A few active nieu
procured these ^letitious, which the ma-
jority could not with decency oppose,
since the public beneht was geueniUy
admitted. Hut when the writs came
down, every pretext was commonly uuuie
use of to avoid a troublesome and iU-
rmnunemted journey to Westuiirister.

For the .‘subject of annual partiameiits

see a valuable article by Allen in tlio

2H*h volume of the Edinf jrgU Kt*vi«w.
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The efficacy of a king’s personal cliaracler in so imperfect

a state of government was never more strongly exemplified

than in the first two Edwards. The fatlier, a little before liis

death, had humbled his boldest opponents among the nobility ;

and as for the commons, so far from claiming a E,|,jard ii.

right of remonstrating, we have seen ctiuse to doubt fetittons of

whether they were accounted effectual members ^rlug hu*

of the legislature for any purposes but hixation.

But in the very second year of the son’s reign they granted

the twenty-fifth penny of their goods, “ upon this condition,

that the king should take advice and gnint redress upon cer-

tain articles wherein they are aggrieved.” These were an-

swered at the ensuing parliament, and are entered with the

king’s respective promises of redress upon the roll. It will

be worth while to extract part of this record, that we may
see what were the complaints of the commons of England,

and their notions of right, in 1309. I have chosen on this

as on other occasions to translate very litenilly, at the ex-

pense of some stiffness, and perhaps obscurity, in language.
“ The good people of the kingdom who are come hither to

parliament pray our lord the king that he will, if it please

him, have regturd to his poor subjects, who are much ag-

grieved by reason that they are not governed as they should

be, especially as to the articles of the Great Charter ; tind for

this, if it please him, they pray remedy. Besides which, they

pray their lord the king to hear what has long aggrieved his

people, and still does so from day to day, on the ptirt of those

who ctdl themselves his officers, and to amend it, if he pleas-

e.s.” The articles, eleven in number, are to the following

purport:— 1. That the king’s purveyors seize great qutmti-

ties of victuals without payment ; 2. That new customs are

set on wine, cloth, and other imports
;

3. That the current

coin is not so good as formerly ;
* 4, 5. That the steward

and marshal enlarge their jurisdiction beyond measure, to the

ojjpression of the {)eople ; 6. That the commons find none to

receive petitions addressed to the council ; 7. That the col-

lectors of the king's dues (pernours des prises) in towns and
at fairs take more than is lawful ; 8. That men are delayed

1 Tbifl art!clo !s »o exprecHed as to currency^ and the whole tenor of these
make it appear that the jcrievunce wa.s articles relates to ahiis<«g of government,
the hi}^h price of commoditie.v. Hut jls T think it iimgt have meant what 1 hare
this wa^ the natural eiTect of u dc^r.vkd saidi*' the text.
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in their civil suits by writs of pnjtection ; 9. Tliat felons es-

cape punisliment by procuring charters of p'nrilon
; 10. That

the constables of the king’s cast les lake cognizance of common
pleas; 1 1. That tlie king’s esclieaiors oust men of lands held

by good title, under pretence of an impiest of ollice.*

Tliese articles display in a short compa.ss the nature of

those grievances which existed under almost all the princes

of the Plantagenet dynasty, and are spread over the rolls of

parliament for more than a century after this time. Edwanl
gave the amplest assurances of putting an end to them all,

except in one instance, the augmented customs on imports, to

which he answered, nit her evasively, that he would take them
off till he should iierceive whether himself and his i>eo(ile

derived advantage from so doing, and fU't thereupon as he
should be advised. Accordingly, the next year, lie issued

writs to collect these new enstotns tigain. But the Lords Or-
dainers .su|ierseded the writ.s, having entirely abrogated all il-

legal impositions.''^ It does notjippear, however, that, regiird

hail to the time.s, there was anything very tyrannical in Ed-
ward’s government, lie set talhiges sometime.s, like his fa-

ther, on his detnesne towns, without as.sent of parliament.*

In the nineteenth year of his reign the commons show that,

“ whereas we and our ancestors have given many tallages to

the king’s ancestors to obtain the charter of the tbrest, which
charter we have had confirmi'd hy the present king, paying
him largely on our part

;
yet the king’s otlicers of the forest

seize on lands, and destroy ditches, and ojipre.ss the people,

for which they pray remedy, for the sake of God and his fa-

ther’s soul.” They complain at the same time of arbitrary

imprisonment, against the law of the land.* To both these

petitions the king returned a promise of redress ; and they

complete the catalogue of customary grievances in this period

of our constitution.

During the reign of Edward II. the rolls of parliament are

imperfect, and we have not much assistance from other

sources. The assent of the commons, which frequently is

not specified in the statutes of this age,® appears in a remark-

1 PryDne*A'2d Register, p. 68. stat. 7 Kdw. TI. and !n 12 Eilw^. TI., and
* Id. p. 75. equivalent wordA are found in other Atat*
3 Mndox, Finna Burgi, p. 6 ; Kot. utcA. Though often wanting, the teoti-

Pari. vol. I. p. 449 monyto the eon.Htitiitionof parliament la

* Rot. Pari. Tol.i. p 430. sufficient and concluHive.
> It is however distinctly specified in
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able and revolutionary proceeding, the appointment of the

Lords Ordainers in 13 In this case it indicates that the

aristocratic party then combined against the crown were de-

sirous of conciliating popularity. An historian relates that

some of the commons were consulted upon tlie ordinances to

be made for the reformation of government.*

During the long and jirosperous reign of Edward III. the

efforts of parliament in behalf of their country Edward iii.

were rewarded with succc.'S in establishing upon

a firm footing three essential princi})les of our gov- iish serenu

ernment— the illegality of raising money without ''s*'**-

consent ; the necessity that the two houses should concur for

any alterations in the law ; and, lastly, the light of the com-
mons to inquire into public abuses, and to impeach public

counsellors. By exhibiting proofs of each of these from

parliamentary records I shall be able to substantiate the

progressive improvement of our free constitution, which was
principally consolidated during the reigns of Etlward III.

and his next two successors. Brady, indeed. Carte, and the

authors of the Parliamentary History, have trod ah-eady

over this ground ; but none of the three can be considered as

familiar to the generality of readers, and I may at least take

credit for a sincerer love of liberty than any of their writings

display.

In the sixth year of Edward III. a parliament was called

to provide lor the emergency of an Irish rebellion, Remoa-

wherein, “ because the king could not send troops

and money to Ireland without the aid of his peojile,

the prelates, earls, barons, and other great men, wui'out

and the knights of shires, and all the commons, of

their free will, for the said purpose, and also in order that the

king might live of his own, and not vex his people by exces-

sive prizes, nor in other manner, grant to him the fifteenth

1 Rot. Pari. Tol. 1. p. 281.
9 Wal.'siujfham, p. 97. The Lordi«*

committee ‘‘ have found no evidence of

any writ ii^fuied for election of knighta.

citizens, and burgesses to attend the same
mectinK^ :

from the sub.scquent docu-
ments it seems probable that none were
issued, and that the parliament which
assembled at Westminster consisted only

of prelat*»8, earU, and barons.” p. 259.

We have no record of this parliament;
bat in that of 5 £dw. II. it is recited—

Come le seideme Jour de Man Pan de
notro regne tierce, a I'honeur de Dieu
et pour lo bien de nous et de nostre
rolaume, eusaions grants de notre franche
volont5, par nos lettrea ouvertes aux
prelatz. countes, et barons, et communes
fie ditroiaume^ qu'lls puissent eslire cer-

tain persones des prelatz, eomtes, et

barons, &e. Hot. Pari. i. 1^1. The in-

ference therefore of the committee seems
erroneous. (Note VIII.]
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penny, to levy of the commons,' and the tenth from the citiea,

towns, and royal demt'snes. And the king, at the request of

the .same, in ease of his [Mjople, grants that tlie eommi.ssions

lately made to certain per.'on.s assigned to .set tallages on cities,

towns, and demesnes throughout England shall be immedi-

ately repealed ;
and that in time to come he will not set such

tallage, except as it has been done in the lime of his ances-

tors, and as he may reiisonably do.”^

The.se concluding wonls are of dangerous implication ; and
certaiidy it was not the intention of Edward, inferior to none

of Ids predecessors in the love of power, to divest himself of that

eminent prerogative, which, however illegally since tlie Con-
firmatio Chartarum, had been exercised by them all. But the

parliament took no notice of this reservation, and continued

with unshaken per.sevenince to insist on this incontestable

and fundamenitil right, which he was prone enotigli to violtite.

In the thirteenth year of this reign the lords gave their an-

swer to comndssioners sent to open the ptu'liainent, and to

treat with them on the king’s part, in a sealed roll. This

contained a gnint of the tenth sheaf, fleece, and lamb. But
before they gave it they took ctire to have letters patent

showed them, by which the commi.s.sioner.s had |iower “ to

grant some graces to tlie great and small of the kingdom.”
“ And the said lords,” the roll [troceeds to sjty, “ will that the

im]K)sition (maletoste) which now again has been levied ujKtn

wool be entirely abolished, that the old customary duty be

kept, and tliat tliey may have it by charter, and by enrolment

in parliament, that such custom be never more levied, and

1 ** La commonaltee ’’ 9eemfi in this

place to mean tlio tenanU of land, or
commons of the counties, in contradis-

tinction to ritizi'n.s and burt^s.<ics.

3 Ilot. Farl. voi. H. p. 66. The Lortl.s»

committi'e observe on this in the

roll of parliamcMit, that ** the kind's right

to tallage his cities^, boroughs, and de-

me.snt'S seems not to have been ques-
tioiu‘d by the pHrliament, though the
commi<t^ions for setting the tallage were
objected to.’- p. 305. But how can we
believe that after the representatives of

these cities and boroughs had .sat, at least

at times, for two reigns, and after the ex-
licit renunciation of all right of tallage

y lidward I. (for it was never pretended
that the king could lay a tallaj^ on any
towns which did not hold of himself),

then' could have been a p-irlirimerit which
did not question” the legality of a

tallage set without their consent ? The
silence of tlie rolls of parliament would
furnish but a poor argument. But in
fact their language is t*xpres.>ive enough.
The several ranks of lords and commons
grant the fifU*enth j>enny from the com-
monalty, and the tenth from the cities,

boroughs, and demesnes of the king. **that

our lord the king may live of his own,
and pay for his expenKc.x, ami not aggrieve
his people by exrc.'wive (outratouses)
prizes, or otherwise ” And upon thb
the king revokes the commi.ssion in the
word.sof the text. Can anything be cknr-
er than that the parliament, though in a
much gentler tone than they caineafter-
wartls to assume, intimate the illcgnlity

of the late tallage? to any other
objection to the commissions, which the
committee suppose to have been taken,
nothing appear^! on the roll.
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that this grant now made to the king, or any other made in

time pa.st, .shall not turn hereafter to their charge, nor be
drawn into precedent.” Tlie commons, who gave their an-

swer in a separate roll, declared that they could grant no
subsidy without consulting their constituents ; and therefore

begged that another parliament might be summoned, and in the

mean time they would endeavor, by using persuasion with the

people of tlieir respective counties, to procure the grant of a
reasonable aid in the next parliament.* They demanded also

that tlie imposition on* wool and lead should be taken as it

used to be in former times, “ inasmuch as it is enhanced
without assent of the c-ommons, or of the lords, as we under-

stand ; and if it be otherwise demanded, that any one of the

commons may refuse it (le puisse arester), without being

troubled on that account (saunz estre chalange).”^

Wool, however, the staple export of that age, was too easy

and tempting a prey to be relinquished by a prince engaged
in an impoverishing war. Seven years afterwards, in 20 E.

III., we find the commons praying that the great subsidy of

forty shillings upon the sack of wool be taken off ; and the old

custom paid as heretofore was assented to and granted. The
government spoke this time in a more autlioritative tone.

“ As to this point,” the answer runs, “ the prelates and others,

seeing in what need the king stood of an aid before his pas-

sage beyond sea, to recover his rights and defend his king-

dom of England, consented, with the concurrence of the

merchants, that he should have in aid of his said war, and in

defence of his said kingdom, forty shillings of subsidy for

each sack of wool that should be exported beyond sea for two
years to come. And upon this grant divers merchants have

made many advances to our lord the king in aid of his war

;

for which cause this subsidy cannot be repealed without assent

of the king and his lords.” *

It is probable that Edward’s counsellors wished to establish

a distinction, long afterwards revived by those of James I.,

between customs levied on merchandise at the ports and
internal taxes. The statute entitled Gjnlirmatio Chartarum
had manifestly taken away the prerogative of imposing the

latter, which, indeed, had never extended beyond the tenants

of the royal demesne. But its language was not quite so ex-

1 Bot. Pari. TOl. U. p. 104. < Id > Id. p. 161.
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plieit as to the former, althouj;h no re.a.«oii!iI)le doubt could be

entertained tliat the intention of tiie legislature was to abro-

gate every .sjjecies of imposition unauthorized by parliament

The thirtieth section of Magna C'harta had provided that

foreign merchants .should be free from till tributes, c.\eept the

ancient customs ; and it was strange to suppose that natives

were excluded from the benefit of that enactment. Yet,

omng to the ambiguous and elliptical style so frequent in our

older laws, this was open to disjaite, and could, [H'fhap.s, only

be explained by usiige. Edward I., in despite of both these

statutes, had set a duty of thn-epence in the pound upon
goods im[)orted by merchant strangers. This imposition was
noticed as a grievance in the third year of his .succe.s,sor, and
repealed by the Lords Oi'daiuers. It was revived, however,

by Edward III., and continued to be levied ever afierwards.*

Edward was led by the necessities of his unjust ami ex-
pensive war into another arbitr.iry encroachment, of which we
find as many complaints as of his pecuniary extortions. The
commons pray, in the stime parliament of 20 E. III., that

commissions should not issue for the future, out of chancery
to charge the people with providing raen-at arms, hobelers

(or light cavalry), archer.s, victuals, or in any other m.anner,

without consent of parliament. It is replied to this petition,

that “ it is notorious how in many parliiunents the lords and
commons had promised to aid the king in his quarrel with

their bodies and goods as far as was in their power ; where-
fore the said lords, seeing the necessity in which the king

stood of having aid of men-at-arms, hobelers, and archers,

before his passage to recover his rights beyond sea, and to

defend his realm of England, ordained that such as had five

pounds a year, or more, in laud on this side of Trent .should

furnish men-at-arms, hobelers, and archers, according to the

proportion of the land they held, to attend the king at his

cost ; and some who would neither go themselves nor find

others in their stead were willing to give the king where-

withal he might provide himself with .some in their place.

And thus the thing has been done, and no otherwi.se. And

1 Case of {mpositiona in Howcirs State

Trlala, toI. ii. p. 371-619; particularly

the argument uf Mr. Ilakewill. Hale’a

Treatise on the customs, in Hargrave's
Tracts, vol. 1.

£dward III. Imposed another duty on
eloth exported, oo the prctcuce that, oa

the wool must have paid a tax. be had a
right to place the wroughtand unwrought
article on an equality. The commons
remonstrated against thl.«; but It was
not repealeti. This took place about 22
£. III. Hale’s Treatise, p. 175.
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the king wills that henceforth wh,at has been thu.s done in this

necessity be not drawn into consequence or example.” *

The commons were not abashed by these arbitrary pre-

tensions ; they knew that by incessant remonstrances they

should gain at least one essential point, that of preventing the

crown from claiming the.se usurpations as uncontested pre-

rogatives. The roll of parliament in the next two years, the

2lst and 22nd of Edw. HI., is full of the same complaints on
one side, and the same allegations of necessity on the other.“

In the latter year the commons grant a subsid}', on condition

that no illegal levying of money should take place, with sev-

eral other remedial provisions
;
“ and that these conditions

should be entered on the roll of parliament, as a matter of

record, by which they may have remedy, if anything should

be attempted to the contniry in time to come.” From this

year the complaints of extortion became rather less frequent;

and soon afterwtirds a statute was passed, “ That no man
shall be constrained to find men-at-arms, hobelers, nor archers,

other than those wliich hold by such services, if it be not by
common assent and grant made in parliament.” ® Yet, even
in the last year of Edward’s reign, when the boundaries of

prerogative and the rights of parliament were better ascer-

tained, the king lays a .sort of claim to imjtose charges upon
his subjects in ca.ses of great necessity, and for the defence

of his kingdom.^ But this more humble language indicates a
change in the spirit of government, which, after long fretting

impatiently at the curb, began at length to acknowledge the

controlling hand of law.

These are the chief instances of a struggle between the

crown and commons as to arbitrary taxation ; but there are

two remarkable proceedings in the 45th and 46th of Edward,
which, though they would not have been endured in later

times, are rather anomalies arising out of the un.'^etllcd state

of the constitution and the recency of parliamentary rights

than mere encroachments of the prerogative. In the former

year parliament had granted a subsidy of fifty tliousand

pounds, to be collected by an assessment of twenty-two shil-

lings and threepence upon every parish, on a presumption

that the parishes in England amounted to forty-five thousand,

whereas they were hardly a fifth of that number. This

I Rot. Pari. p. 160. » 26 E. III. Slat. t. c. 8.

* p. 161, 166, 201
•

* Rot. Pari. toI. U. p. 866.
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amazing niistiike was not di.scovoml till the parliament had
been dis.solved. Upon it-S detection the king summoned a
great council, consisting of one knight, citizen, ami burgess,

named by himself out of two that had been returned to the

last parliiiment.* To this assembly the chancellor set forth

the deficiency of the last subsidy, and pnn-ed by the certifi-

cates of all the bishops in England how ^l^angely the parlia-

ment had miscalculated the number of pari.sbes ; wheri-upon

they increased the parochial a.«se.ssmenl, by tlieirown author-

ity, to one hundred and sixteen shillings.* It i.s obvious that

the main intention of i)arliament was ctirried into eflect by
this irregtilarity, which seein.s to have been the subject of

no coinpiaint. In the next piirliament a still more objection-

able measure wa.s resorted to; aller the petitions of the com-
mons had been answered, and the knights dismissed, the

citizens and burgesses were convened ladbre the prince of
Wales and the lords in a nK)m near the white chamber, and
solicited to renew their sub.sidy of forty shillings upoti the tun

of wine, and .sixpence in the pound upon other imports, for

safe cotivoy of shipping, during one year more, to which they

assented, “and so departed.”*

The second constitutional principle establi.shed in the reign

The con-
Edward III. was that the king and two houses

currence of parliament, in conjunction, posse.ssod exclusively

the right of legislation. Laws were now declared
legi.'iiution to be made by the king at the riajuest of the coni-
neceosary.

jfjQjjs, and by the assent of the lords and pndates.

Such at least was the genend form, though for many subse-

quent ages there was no invariable regularity in this respect.

The coinmon.s, who till this reign were rarely mentioned, were
now as rarely omitted in the enacting clause. In fact, it is

evident from the rolls of parliiunent that statutes were almost

always founded upon their petition.* These petitions, with

I Prynnc'8 4th Register, p. 289.
* Rot. Pari. p. 804.
3 Rot. Pari. p. 310. In the mode of

lerjing 8ub.«i«lieea remarkable im prove-
meat took place early in the reigo of
Edward III. Originally two chief taxors
were appointed by the king fbr each
county, who named ttrclve persons in

every hundred to assess the movable
estate of all inhabitants according to its

real value. But in 8 £. III., on complaint
of parliament that the^e Uxors were par-

tial, commissioDors wem scut round to

compound with every town and parish
for a gross sum, which was firom thence-
forth the fixed quoU of subsidy, and
raised by the inhabitants themselves.
Brady on Boroughs, p 81.

^ Laws appejtr to have been drawn up,
and proposal to the two houses by the
king, down to the time of Edward I.

Uale's Hist, of Common IaHw. p. 16.

Sometimes the representatives of par-
ticular places addrc.'w separate petitions

to the king and council; as the citizens

of London, the commons of Devonshire,

s
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the respective answers made to them in the king’s name, were
drawn up after the end of the session in the form of laws, and
entered upon the statute-roll. But here it must be remarked
that the petitions were often extremely qualified and altered

by the answer, insomuch that many statutes of this and some
later reigns by no means express the true sense of the com-
mons. Sometimes they contented themselves with showing
their grievance, and praying remedy from the king and his

council. Of this one eminent instance is the great statute of

treasons. In the petition whereon this act is founded it is

merely prayed that, “ whereas the king’s justices in different

counties adjudge persons indicted before them to be traitors

for sundry matters not known by the commons to be treason,

it would please the king by his council, and by the great and
wise men of the land, to declare what are treasons in this

present parliament.” The answer to tliis petition contains

the existing statute, as a declaration on the king’s part.^ But
there is no appearance that it received the direct assent of

the lower house. In the next reigns we shall find more re-

markable instances of assuming a consent which was never

positively given.

The statute of treasons, however, was supposed to be de-

claratory of the ancient law : in permanent and material in-

novations a more direct concurrence of all the estates was
probably required. A new statute, to be perpetually incor-

porated with the law of England, was regarded as no light

matter. It was a very common answer to a petition of the

commons, in the early part of this reign, that it could not be

granted without making a new law. After the parliament

of 14 E. III. a certain number of prelates, barons, and coun-

sellors, with twelve knights and six burgesses, were appoint-

ed to sit from day to day in order to turn such petitions and
answers as were fit to be perpetual into a statute ; but for

such as were of a temporary nature the king issued his let-

ters-patent.* This reluctance to innovate without necessity,

and to swell the number of laws which all were bound to

know and obey with an accumulation of transitory enact-

ments, led apparently to the distinction between statutes and

fco. These are intermingled with the ^ Rot. Pari. p. 239.
general petitions, and both together are * Id. p. 118.

for the most part very numerous. In the
rrll of 50 Edw. 111. they amount to 140.

TOL. lU. 4
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ordinances. The latter are indeed defined by some lawyers

to be regulations proceeding from the king and

anguished lords Without concurrenee ot the commons, liut

if this be applicable to some ortlinance.s, it is cer-

tarn that the wortl, even when op|X)sed to statute,

with whieh it is often .synonymous, sometimes denotes an tict

of the whole legislature. In the 37th of Edward HI., when
divers sumptuary regulations against excess of apparel were
madt; in fitll parliament, “ it was demanded of the lords and

commons, inastnuch as the mjiiter of their jietitions was novel

and unheard of before, whether they would have thetn grant-

ed by way of orditiance or of stiitute. They answered that

it would be best to have them by way of ordinance and not

of statute, in order that anything whieh should need amend-
ment might be atnended at the next iKirliament.” * So much
scruple did they entertain about tamiiering with the statute

law of the land.

Ordittances which, if it w'ere not for their partial or tem-

porary operation, could not well be distinguished from laws,*

were often established in great eouncils. These a-ssemblies,

which frequently occurred in Edward’s reign, were hardly

distinguishable, except in name, from parliaments ; being

constituted not only of those who were regularly summoned
to the house of lords, but of deputies from counties, cities,

and boroughs. Several places that never returned burgesses

to parliament have sent deputies to .some of the.se councils.®

The most remarkable of these was tlmt held in the 27th of

Edward III., consisting of one knight for each county, and

of two citizens or burgesses from every city or borough

wherein the ordinances of the staple were established.* These
were previously agreed upon by the king and lords, and
copies given, one to the knights, another to the burgesses.

The roll tells us that they gave their opinion in writing to

the council, after much deliberation, and that this was read

and discussed by the great men. These ordinances fix the

1 Rot. Pari. p. 280.
* “ If there be any difference between

an ordinance and a statute, aa some have
collected, it is but only this, that an
ordinance is but temporary till confirmed
and made perpetual, but a statute is

perpetual at first, and so have some or-
dinances also been/* Whitelocke on Par*

liamentary Writ, toI. ii. p. 297. See Rot.
Pari. yol. lii. p. 17 ;

toI. It. p. 85.
9 Tiiese may be found In Willis's

Notitia Parliamentarla. In 28 £. 1. the
universities were summonetl to send
members to a p’eat council in order to

defend the king's right to the kingdom
of Scotland. 1 Piynne.

4 Rot. Pari. U. 206.
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staple of wool in particular places within England, prohibit

English merchants from exporting that article under pain of

death, inflict sundry other penalties, create jurisdictions, and
in short have the efl'ect of a new and important law. After

they were passed tlie deputies of the commons granted a
subsidy for three years, comphiined of gi’ievances and receiv-

ed answers, as if in a regular parliament. But they were
aware that these proceedings partook of some irregularity,

and endeavored, as wiis their constant method, to keep up
the legal forms of the constitution. In the last petition of

this council the commons pray, “ because iminy articles touch-

ing the state of the king and common profit of his kingdom
have been agreed by him, tlie prelabis, lords, and commons
of his land, at this council, that the said articles may be re-

cited at the next parliament, and entered upon the roll ; for

this cause, that ordinances and agreements made in council

are not of record, as if they had been made in a general

parliament” This accordingly was done at the ensuing par-

liament when these ordinances were expressly confirmed,

and directed to be “ holden for a statute to endure always.”^

It must be confes.sed that the distinction between ordinances

and statutes is very obscure, and perhaps no precise and
uniform principle ciin be laid down about it. But it suffi-

ciently appears that whatever provisions altered the common
law or any former statute, and were entered upon the statute-

roll, transmitted to the sheriffs, and promulgated to the peo-

ple as general obligatory enactments, were holden to require

the positive assent of both houses of parliament, duly and for-

mally summoned.
Before we leave this subject it will be proper to take no-

tice of a remarkable stretch of prerogative, which, if drawn
into precedent, would have effectually subverted this princi-

ple of parliamentary consent in legislation. In the 15th of

Edward III. petitions were presented of a bolder and more
innovating cast than was acceptable to the court:— That no
peer should be put to answer for any trespass except before

his peers ; that commissioners should be assigned to examine
the accounts of such as had received public moneys ; that the

judges and ministers should be sworn to observe the Great

Charter and other laws
; and that they should be appointed

1 Rot. Part. U. 268, 26T
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in parliament. The la.st of these wa.s probably the most ob-
noxious ; but the king, unwilling to defer a supply which wiia

gninted merely upon condition that thc.se petition.s should pre-

vail, sutl'crcd them to pass into a statute with an alteraiiou

which did not take off much from their efficacy— nanndy, that

these officers should indeed be appointed by the king with the

advice of his council, but should surrentler tlioir cliarges at

the next parliament, and be tliere respon-ible to any who
should have cause of complaint against them. The cluou-

cellor, treiusurer, and judges entered their protestation that

they had not assented to the .said statuUts, nor could they ob-

serve them, in case they should prove contrary to the laws
and customs of the kingdom, which they were sworn to main-
tain.* This is the first instance of a protest on the roll of

parliament against the passing of an act. Nevertheless they

were compelled to swear on the cross of Canterbury to its

observance.''

This excellent statute was attempted too early for complete
succe.ss. Edward’s ministers plainly .saw that it left them at

the mercy of future parliament.s, who would readily learn the

wholesome and constitutional principle of sparing the sovereign

while they punished his advisers. They had recourse there-

fore to a violent measure, but which was likely in those times to

be endured. By a proclamation addressed to all the sheriffs

the king revokes and annuls the statute, as contrary to the

laws and customs of England and to his own just rights and
prerogatives, which he had sworn to preserve ; declaring that

he had never consented to its passing, but, having previously

protested that he would revoke it, lest the parliament should

have been separated in wrath, had dissembled, as was his

duty, and permitted the great seal to be affixed ; and that it

appeared to the earls, barons, and other learned persons of

his kingdom with whom he had consulted, that, as the said

statute had not proceeded from his own good will, it was null,

and could not have the name or force of law,* This revocation

of a statute, as the price of which a subsidy had been grant-

ed, was a gross infringement of law, and undoubtedly passed

for such at that time ; for the right was already clear, though

> Bot. Pari, p 131. oonjoiouraem of the riolent step he was
* Id. U.p. 123. taking; and his wish to excnse it as much
• Bymer, t. t. p. 283. This instm- as possible,

meat betrays in its langnage Edward's
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the remedy was not always attainable. Two years after-

wards Edward met his parliament, when that obnoxious stat-

ute was formally repealed.*

Notwithstanding the king’s unwillingness to permit this con-

trol of parliament over his administration, he suffered, or

rather solicited, their interference in matters which have

since been reckoned the exclusive province of the crown.

This was an unfair trick of his policy. He was
desirous, in order to prevent any murmuring parliament

about subsidies, to throw the war upon parlia- J^t1ere'of°

ment as their own act, though none could have "'»rand

been commenced more selfishly for his own benefit,

or less for tlie advantage of the people of England. It is

called “ the war which our lord the king has undertaken

against his adversary of France by common assent of all the

lords and commons of his realm in divers parliaments.”*

And he several times referred it to them to advise upon the

subject of peace. But the commons showed their humility

or discretion by treating this as an invitation which it would
show good manners to decline, though in the eighteenth of

the king’s reign they had joined with the lords in imploring

the king to make an end of the war by a battle or by a

suitable peace.* “ Most dreaded lord,” they say upon one

occasion, “ as to your war, and the equipment necessary for

it, we are so ignorant and simple that we know not how, nor

have the power, to devise ; wherefore we pray your grace

to excuse us in this matter, and that it plea.se you, with ad-

vice of the great and wi.se persons of your council, to ordain

what .seems best to you for the honor and profit of yourself

and your kingdom; and whatever shall be thus ordained by
assent and agreement for you and your lords tve readily as-

sent to, and will hold it firmly estiiblished.”* At another

time, after their petitions had been answered, “ it was shewed

1 The commons In the 17th of Edw.
in. petition that the statutes made two
yearx before be o)Hiutained in their force,

having granted for them the subsidies

wliicli they enumerate, “which wa.s a
great spoiling (ran^on) and grievous
charge for theiu.“ Itut the king an-
swered that, “perceiving the said statute

to be against bis oath, and to the blem-
l>^h of hl< crown and royalty, and agnlnst

the law of the land in many pointo, he
bad repealed It. But he would have tiie

articles of the said statute examined,

and whst should be found honorable and
profitable to the king and his people put
into a new stitute, and observed in

future.’* Hot. Pari. 11. 139. But though
this is inserted among the petitions. It

appears from the roll a little before (p.

1^. n. 23), that the statute was actually

repealed by common consent
j
such con-

sent at least being recited, whether truly

or not.
* Rymer, t. v. p. 165.

3 p. 148.
4 21 E. lU. p. 1C5.
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to the lonls and commons by Bartholomew de Burghersh,

the king’s chamberlain, how a treaty Invl been set on fwt

between the king and his adversary of Fnince; and bow he

had hoi>e of a final and agreeabb« is.sue with

help
”

to w hich he would not come without assent of the

lords’ and commons. Wherefore the said chamberlain m-

niiired on the king’s part of the said lords and commons

whether thev would lussent and agree to tlie peace, m c^e it

mi«^ht be had by treaty between the parties, lo which the

said commons with one voice replied, that whatever end it

should please the king and hmls to make of the treaty would

be n<^reeable to them. On which answer the chamlK-rlam

said "to the commons, Then you will a.s.seiit to a perpetual

treaty of peace if it can be had. And the said wmmons

answered at once and unanimously, ^es, yes. Ihe lorda

were not so diffident. Their great station as hereditary coun-

cillors gave them weight in all deliberations of government

;

and they seem to have pretended to a negative voice in the

question of jicace. At least they answer upon the proposals

made by Davi.l king of Scots in 13G8, which were submitted

to theinin parliament, that, “ saving to the said David and

his heirs the articles contained therein, they -saw no way ot

makin-T a treaty which would not openly turn to the disheri-

son of" the king and his heirs, to «

account assent; and so departed for that day. A few

years before they had made a similar answer to some o her

propositions from Scotland.* It is not improbable that m

both these cases, they acted wnth the concurrence and a the

instigation of the king; but the precedents might have been

remembered in other circum>tances.

A thinl imiiortaiit acquisition of the house of commons

durine this reign was the establishment ot then

righti investigate and chastise the abuses of ad-

luquire into
inj.,tration. In the fourteenth ot Edward III. a

committee of the lords’ house had been appointed

to examine the accounts of persons responsible for the receipt

o” Ihe last subsidy ;
but it does not appear that the commons

werr«mcerned in this.* The unfortunate statute of the

, tlon of the commone doing this in the

t i E III. p. M6. Carte “ the roll of

^”01 ii. p- ^ ““
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next year contained a similar provision, which was annulled

with the rest. Many years elapsed before the commons
tried the force of their vindictive arm. We must pass on-

ward an entire generation of man, and look at the parliament

assembled in the fiftieth of Edwai-d III. Nothing memora-
ble as to the interference of the commons in government
occurs before, unless it be their request, in the forty-fifth of

the king, that no clergyman should be made chancellor,

treasurer, or other great officer ; to which the king answered
that he would do what best pleased his council.*

It will be remembered by every one who has read our

history tlnit in the latter j'ears of Edward’s life his parliament

fame was tarnished by the ascendency of the duke ^ ***

of Lancaster and Alice Perrers. The former, a man of more
ambition than his capacity seems to have warranted, even
incurred the suspicion of meditating to set aside the heir of

the crown when the Black Prince should liave sunk into the

grave. Whether he were wronged or not by these conjectures,

they certaiidy appear to have operated on those most con-

cerned to take alarm at them. A parliament met in April,

1376, wherein the general unpopularity of the king’s admin-

istration, or the infiuence of the prince of Wales, led to very

remarkable consequences.’* After granting a subsidy, the

commons, “ considering the evils of the country, through so

many wars and other causes, and that the officers now in the

king’s service are insufficient without further assistance for so

great a charge, pray that the council be strengthened by the

addition of ten or twelve bishops, lords, and others, to be
constantly at hand, so that no business of weight should be
despatched without the consent of all ; nor smaller matters

without that of four or six.”® The king pretended to come
with al.acrity into this measure, which was followed by a strict

restraint on them and all other officers from taking presents

in the coui-se of their duty. After this, “ the said commons
appeared in parliament, protesting that they had the same
good will as ever to assist the king with their lives and for-

' Ryiner, p. 301.
3 Most of our jfoueral hUtorians have

Blurreii over thi.siinporUmt 8e>ifiion. Tho
bei’t view, perhaps, of its secret history
will be found in fxiwtli’s Life of Wyke-
ham

;
an iostruotive aud elegant work,

only to be blamed for marlc<i of that
academical point of honor which makes

a fellow of a college too indiscriminate
an encomiaRt of its founder. Ancther
modern book may be named with some
commendation, though very inferior in

its execution, Godwin's Life of Chancer,
of which the duke of Lancaster is the
political hero.

i Kymer, p 322.
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tunes ; but that it seemed to them, if their said liege lord had
always possessed about him faithful counsellors and good

officers, he would have been so rieh that he would have had

no need of charging hi.s commons with suhsitly or lallagt;,

considering the great ransoms of the French and Seol< h

kings, and of so many other prisoners ; and that it a|)peariMl

to be for the private atlvantage of some near the king, and

of others by their collusion, that the king and kingdom are so

impoverished, and the commons so ruined. And they prom-

ised the king that, if he would do speedy justice on such as

should be found guilty, and take from them what law and
reason permit, with what had been already granted in p.arlia-

ment, they will engage that he shoidd be rich enough to

maintain his wars for a long time, without much charging his

people in any manner.” They next proceeded to allege three

particular grievances ; the removal of the staple from Calais,

where it had b<^en fixed by parliament, through the procure-

ment and advice of the said private counsellors about the

king ; the participation of the same persons in lending money
to the king at exorbitant usury; and their purchasing at

a low rate, for their own benefit, old debts from the crown,

the whole of which they had afterwards induced the king to

repay to themselves. For these and for many more misde-

meanors the commons accused and impeached the lords Lati-

mer and Nevil, with four merchants, Lyons, Ellis, Peachey,

and Bury.* Latimer had been chamberlain, and Nevil held

another office. The former was the tHend and creature of

the duke of Lanettster. Nor was this parliament at :dl nice

in touching a point where kings least endure their interfer-

ence. An ordinance was made, that, “ whereas many women
prosecute the suits of others in courts of justice by way of

maintenance, and to get profit thereby, which is displeasing to

the king, he forbids any woman henceforward, and especiidly

Alice Ferrers, to do so, on pain of the said Alice forfeiting

all her goods, and suffering banishment from the kingdi m.” ^

The part which the prince of Wales, who had ever been

distinguished for his respectful demeanor towards Edward,
bore in this unprecedented oppo-ition, is strong evidence of

the jealousy with which he regarded the duke of Lancaster

,

and it was led in the house of commons by Peter de la Mtu'e,

I Rymer, p. 822. « M. p. 829.

Digitized by Google



English Const. TO INQUIRE INTO ABUSES. 57

a servant of the earl of March, who, by his marriage with

Philippa, heiress of Lionel duke of Clarence, stood next

after the young prince Richard in lineal succe.«sion to the

crown. The proceedings of this session were indeed highly

popular. But no house of commons would have gone such

lengths on the mere support of popular opinion, unless insti-

gated and encouraged by higher authority. Without this

their petitions might perhaps have obtained, for the sake of

subsidy, an immediate consent ; but those who took the lead

in preparing them must have remained unsheltered after a
dissolution, to abide the vengeance of the crown, with no
assurance that another parliament would espouse their cause

as its own. Such, indeed, was their fate in the present in-

stance. Soon after the dissolution of parliament, the princ*

of Wales, who, long sinking by fatal decay, had rallied hit

expiring emrrgies for this domestic combat, left his inheritance

to a child ten years old, Richard of Bordeaux. Immediately
after this event Lancaster recovered his influence ; and the

former favorites returned to court. Peter de la Mare was
confined at Nottingham, where he remained two years. The
citizens indeed attempted an insurrection, and threatened tc

burn the Savoy, Lancaster’s residence, if de la Mare was not

released ; but the bishop of London succeeded in appeasing

them.* A parliament met next year which overthrew the

work of its predecessor, restored those who had been im-

peached, and repealed the ordinance against Alice Perrers.*

So little security will popular assemblies ever afford against

arbitrary power, ivhen deprived of regular leaders and the

consciousness of mutual fidelity.

The |K)licy adopted by the prince of Wales and earl of

March, in employing the house of commons as an engine

of attack against an obnoxious ministry, was perfectly novel,

and indicates a sensible change in the character of our con

stitution. In the reign of Edward II. parliament had little

share in resisting the government ; much more was effected

by the barons through risings of their feudal tenantry. Fifty

years of authority better respected, of law better enforced,

had rendered these more perilous, and of a more violent ap-

pearance than formerly. A surer resource presented itself

' Anonym. Hist. III. ad calcem six or MTen of the knights who had sat

Hemlngford, p. 444, 448. Walsiugham in the liu«t parlinmcot were returned to

giTe-i a diiferent refuion, p. 192. this, as upprtirs by the writs in Pr}’nne^l
t Rot. Pari. p. 874. Not more than 4th !U*gu>ter, p. dJ2, 311
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in the increased weight of llie lower house in parliament.

And this indirect aristocrat ical influence gave a surprising

impulse to that assembly, and particularly tendetl to establish

beyond que>tion its control over public abuses. It is no less

just to remark that it also tended to preserve the relation and
harmony between each part atid the other, and to j)revent

that jarring of emulation and jealousy which, though gener-

ally found in the division of power between a noble and a
popular esmte, has scarcely ever caused a dissension, except in

cases of little moment, between our two houses of parliament.

The commons had sustained with equal firmness and dis-

Richardii. cretion a defensive war agtiinst arbitrary power

Great under Edward III. : they advanced with very dif-

incream of fereiit Steps towanls his successor. Uj>on the king’s

of'the'"^ death, though Richanl’s coronation took place with-
commoni. out delay, and no pro|)cr regency was constituted,

yet a council of twelve, whom the great officers of suite were
to obey, supplied its pUice U> every effectual intimt. Among
these the duke of Lanciuster was not numbered ; and he re-

tired from court in some disgust. In the first parliament of

the young king a large proportion of the knights who had
sat in that which impeached the Ltinciistrian ptirty were re-

tunied.* Peter de la Mare, now' released from prison, was
elected speaker ; a dignity which, according to some, he had
filled in the Good Parliament, as that of the fiftieth of Ed-
ward III. was {Kipularly styled ; though the rolls do not

mention either him or any other as bearing that hononible

name before Sir Thomas Ilungerf'ord in the parliament of

the following year.“ The prosecution against Alice Perrers

w'as now revived ; not, as far as appears, by direct impeach-

ment of the commons; but articles were exhibited against

her in the house of lords on the king’s jmrt. for breaking the

ordinance made against her intertneddling at court ; upon
which she received judgment of banishment and forfeiture.*

At the request of the lower house, the lords, in the king’s

name, appointed nine persons of different ranks— three

bishops, two earls, two bannerets, and two bachelors— to

be a permanent council about the king, so that no business

1 WalsinRham, p. 200, wiyfl pone om- and all the lawyers of England; yet by
nee; but the list publi'<hed in Prvnne's the perseverance of these kAighU she
4th Register induces me to qualify this wjui ronvictetl,

looee expression. Alice Perrers had * Rot. P.irl. vnl. U. p. 374.

bribed, lie tells us, many of the lords < Tol. iii. p. IJ.
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of importance should be transacted without their unanimous

consent. The king was even compelled to consent that, dur-

ing his minority, the chancellor, treasurer, judges, and other

chief officers, should be made in parliament
;
by which pro-

vision, combined with that of the parliamentary council, the

whole executive government was transferred to the two

houses. A petition that none might be employed in the

king’s service, nor belong to his council, who had been for-

merly accused upon good grounds, struck at lord Latimer,

who had retained some d<!gree of power in the new establish-

ment. Another, suggesting that Gascony, Ireland, Artois,

and the Scottish marches were in danger of being lost for

want of good officers, though it was so generally worded as to

leave the means of remedy to the king’s pleasure, yet shows

a gi’owing energy and self-confidence in that assembly which

not many years before had thought the question of peace or

war too high for their deliberation. Their subsidy was suffi-

ciently liberal ; but they took care to pray the king that fit

persons miglit be assigned for its receipt and disbursement,

lest it should any way be diverted from the purposes of the

war. Accordingly AValworth and Philpot, two eminent citi-

zens of London, were apjminted to this office, and sworn in

parliament to its execution.^

But whether through the wastefulness of government, or

rather because Edward’s leg-acy, the French war, like a ruin-

ous and interminable lawsuit, exhausted all public contribu-

tions, there was an equally craving demand for subsidy at

the next meeting of parliament. The commons now made a

more serious stand. The speaker. Sir James Pickering, after

the protestation against giving offence which has since become
more matter of form than, perhaps, it was then considered,

reminded the lords of the council of a promise made to the

last parliament, that, if they would help the king for once

with a large subsidy, so as to enable him to undertake an

expedition against the enemy, he trusted not to call on them

again, but to support the war from his own revenues ;
in

faith of which promise there had been granted the largest

sum that any king of England had ever been suffered to levy

within so short a time, to the utmost loss and inconvenience

of the commons, part of which ought still to remain in the

1 Rot. Pari. Tol. ill p. 12
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trea.siirr, and render it unnecc.ssary to burden anew tiie ex-

hausted people. To lliis Scro[>e. lord steward of the house-

hold, protesting that he knew not of any such promise, made
answer by order of the king, that, “saving the honor and
reverence of our lord the king, and the lords there i)resent,

the commons did not speak truth in as.serting th.at part of the

hist subsidy should he still in the treasury ; it being notorious

that every penny had gone into the hands of Walworth and
Phili)ot, appointed and sworn treasurers in the last parlia-

ment, to receive and expend it u|>on the purjioses of the war,

for which they had in effect disbursed the whole.” Not
satisfied with this general justification, the commons pressed

for an account of the expenditure. Scro[>€ was iigiiin com-
missioned to answer, that, “ though it had never been .seen

that of a subsidy or other grant made to the king in parlia-

ment or out of parliament by the commons any account had
afterwards been rcnderetl to the commons, or to any other

e.xcept the king and his officers, yet the king, to gnitily them,

of his own accord, without doing it by way of right, would
have Walworth, along with certain persons of the council,

exhibit to them in writing a cletir account of the receipt and
expenditure, upon condition that this should never be used as

a precedent, nor inferred to he done otherwise than by the

king’s spontiineous command.” The commons were again

urged to provide for the public defence, being their owm con-

cern as much as that of the king. But they merely shifted

their griiund and luid recourse to other pretences. They re-

quested that five or six peers might come to them, in order to

discuss this question of subsidy. The lords entirely rejected

this proposal, and affirmed that such a proceeding had never

been known except in the three last parliaments ; but allowed

that it had been the course to elect a committee of eight or

ten from each house, to confer easily and without noise to-

gether. The commons acceded to this, and a committee of

conference was appointed, though no result of their discussion

appears upon the roll.

Upon examining the accounts submitted to them, these

sturdy commoners raised a new objection. It appeared tliat

large sums had been expended upon garrisons in France and

Ireland and other places beyond the kingdom, of which they

protested themselves not liable to bear the charge. It

was answered that Gascony and the king’s other dominions
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beyond sea were the outworks of England, nor could the

people ever be secure from war at their thresholds, unless

these were maintained. They lastly insisted that the king

ought to be rich through the wealth that had devolved on
him from his grandfather. But this was affirmed, in reply,

to be merely sufficient for the payment of Edward’s creditors.

Tlius driven from all their arguments, the commons finally

cxinsented to a moderate additional imposition upon the export

of wool and leather, which were already subject to consider-

able duties, apologizing on account of their poverty for the

slenderness of their grant.*

The necessities of government, however, let their cause be
what it might, were by no means feigned ; and a new par-

liament was assembled about seven months after the last,

wherein the king, without waiting for a petition, informed the

commons that the treasurers were ready to exhibit their ac-

counts before them. This was a signal victory after the

reluctant and ungracious concession made to the last parlia-

ment. Nine persons of different ranks were appointed at

the request of the commons to investigate the state of the

revenue and the disjmsilion which had been made of the late

king’s personal estate. They ended by granting a poll-tax,

which they pretended to think adequate to the supply re-

quired.^ But in those times no one possessed any statistical

knowledge, and every calculation which required it was sub-

ject to enormous error, of which we have already seen an
eminent example.* In the next parliament (3 Ric. II.) it

was set forth that only 22,000/. had been collected by the

poll-tax, while the pay of the king’s troops hired for the ex-

pedition to Britany, the pretext of the grant, had amounted
for but half a year to 50,000/. The king, in short, was more
straitened than ever. His distresses gave no small advantage

to the commons. Their speaker was instructed to declare

that, as it appeared to them, if the affairs of their liege lord

had been properly conducted at home and abroad, he could

not have wanted aid of his commons, who now are poorer

than before. They pray that, as the king was so much ad-

vanced in age and discretion, his perpetual council (appointed

in his first parliament) might be discharged of their labors,

and that, instead of them, the five chief officers of state, to wit,

I Rot. Pari. p. 86-88. * Id. p. 67.
9 Seo p. 48 of this Tolume.
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the chancellor, treasurer, keeper of the privy seal, chamber-
lain, and steward of the Itoiisehold. might be named in par-

liament, and deeliired to the commons, a.s the king’s sole

counsellors, not removable before the next parliament. They
required .also a general commission to be made out, similar to

that in the last session, giving powers to a certain number of

peers and other distinguished persons to inquire into the .state

of the household, as well as into all receipts and expenses
since the king’s accession. The former petition seems to have
been passed over; * but a commission as ^eque^ted was made
out to three prelate.s, three earls, three bannerets, three

knights, and three citizens.^ After gnanling thus, as they
conceived, again.st malversation, but in effect rather protect-

ing their posterity than themselves, the commons prolonged

the last imjiosition on wool and leather for another year.

It would be but repetition to make extracts from the rolls

of the two next years ; we have still the .siinie tale— demand
of subsidy on one side, remonstrance and endeavors at refor-

mation on the other. After the tntmendous insurrection of the

villeins in 1382 a parliament was convened to advise about
repealing the charters of general manumission, extorted from
the king by the pressure of cinaimstances. In this measure
all concurred

; but the commons were not afraid to say that

the late risings had been provok*al by the burdens which a
prodigal court had called for in the preceding sc.ssion. Their
langujige is unusually bold. “ It seemed to them, after full

deliberation,” they said, “ that, unless the atlniinistration of

the kingdom were speedily reformed, the kingdom itself would
be utterly lost and ruined forever, and therein their lord the

king, with all the peers and commons, which God forbid.

For true it is that there are such defects in the said adminis-

tration, as well about the king’s person and his hou.sehold as

in his courts of justice ; and by grievous oppressions in the

country through maintainers ol suit.s, who are, as it were,

kings in the country, that right and law are come to nothing,

and the poor commons are from time to time so pillaged and
ruined, partly by the king’s purveyors of the household, and

1 Nevertheless, the commons repeated * p. 73. In Rymer, t. vill. p. 2C0, the
it in their schedule of petitions; nnd re- archbishopofYork's name appears among
eeived an evasive answer, referring to an these commissioDcrs, whicli makes their
ordinance made in the first parliament of number sixteen. But it is plain by tha
the king, the application of which is in- instrument that only fifteen were mean!
definite. Rot. Bari. p. 82. to be appointed
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Others who pay nothing for what they take, partly by the

subsidies and tallages raised upon them, and besides by the

oppressive behavior of the servants of the king and other

lords, and es|)ecially of the aforesaid maintiiiners of suits,

that they are reduced to greater poverty and diseomfort than

ever they were before. And moreover, though great sums
have been continually granted by and levied upon them, for

the defence of the kingdom, yet they are not the better de-

fended against their enemies, but every year are plundered

and wasted by sea and land, without any relief. Which ca-

lamities the said poor commons, who lately used to live in

honor and prosperity, can no longer endure. And to speak

ihe real truth, these injuries lately done to the poorer com-
mons, more than they ever suffered before, caused them to

ri.se and to commit the mischief done in their late riot ; and
there is still Civuse to fear greater evils, if sufficient remedy
be not timely provided against the outrages and oppressions

aforesaid. Wherefore may it please our lord the king, and
the noble peers of the realm now assembled in this parlia-

ment, to provide such remedy and amendment as to the said

administration that the state and dignity of the king in the

first place, and of the lords, may be preserved, as the com-
mons have always desired, and the commons may be put in

peace ; removing, as soon as they can be detected, evil minis-

ters and counsellors, and putting in their stead the best and
most sufficient, and taking away all the bad practices which
have led to the last rising, or else none can imagine that this

kingdom can longer subsist without greater misfortunes than

it ever endured. And for God’s sake let it not be forgotten

that there be put about the king, and of his council, the best

lords and knights that can be found in the kingdom.
“ And be it known (the entry proceeds) that, after the

king our lord with the peers of the realm and his council

had Uiken advice upon these requests made to him for his

good and his kingdom’s as it really appeared to him, willed

and granted that certain bishops, lords, and others should be

appointed to survey and examine in privy council both the

government of the king’s person and of his household, and
to suggest proper remedies wherever necessary, and report

them to the king. And it was said by the peers in })arliar

ment, that, as it seemed to them, if reform of government
were to take place throughout the kingdom, it should begin
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by the chief member, which is the king himself, and .so from
person to |>erson, as well churehmen as others, ami place

to place, from higlicr to lower, without s|iaring any degn-e.”*

A considerahle number of I’omini.ssioner.s were accordingly

appointed, whether by the king alone, or in ]>arliament, does

not appear; the latter, however, Ls more probable. They
Bcem to have made some progress in the work of n-fonna-

tioii, for we find that the ollicers of the household were
sworn to oh.serve their regulations. But in all likelihood

these were soon neglected.

It is not wonderful that, with .«uch feelings of resentment

towards the crown, the commons were backward in granting

subsidies. Perhaps the king would not have obtained one at

all if he had not withheld his charter of pardon for all of-

fences committed during the insurrection. This was ab-olutely

necessary to restore quiet imiong the people ; and though
the members of the commons had certainly not been insur-

gents, yet inevitable irregularities had occurred in quelling

the tumults, which would have put them too much in the

power of those unworthy men who filled the benches ,of

justice under Richard. The king declared that it was unu-

sual to grant a [)ardon without a subsidy ; the commons still

answered that they would consider about that matter ; and
the king instantly rejoined that he would consider almut his

pardon (s’aviseroit de sa dite grace) till they had done what
they ought. They renewed at length the usual tax on wool

and leather.*

This extraonlinary assumption of power by the commons
w’as not merely owing to the king’s poverty. It was encour-

aged by the natural feebleness of a disunited government.

The high rank and ambitious spirit of Lancaster gave him
no little influence, though contending with many enemies at

court as well as the ill-will of the people. Thomas of Wood-
stock, the king’s youngest uncle, more able and turbulent

than Lancaster, became, as he grew older, an eager competi-

tor for power, which he sought through the channel of popu-

larity. The earls of March, Arundel, and Warwick bore a
considerable part, and were the favorites of parliament.

Even Lancaster, after a few years, seems to have fallen into

popular courses, and recovered some share of public esteem.

1 Rot. Pari. 6R. n. p. 100. • M. p. 104.

I
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He was at the head of the reforming commission in the fifth

of Richard II., though he had been studiously excluded from

those preceding. We Cimnot hope to disentangle the in-

trigues of this remote age, as to which our records are of no
service, and the chroniclers are very slightly informed. So
far as we may conjecture, Lancaster, finding his station inse-

cure at court, begun to solicit the favor of the commons,
whose hatred of the administration abated their former hos-

tility towards him.*

The cliaracter of Richard II. was now developing itself

and the hopes excited by his remarkable presence character

of mind in confronting the rioters on Blackheath Kichard.

were rapidly destroyed. Not that he was wanting in capac-

ity, as has been sometimes imagined. For if we measure
intellectu;d power by the greatest exertion it ever displays,

rather than by its average results, Richard II. was a man of

considerable talents. He possessed, along with much dis-

simulation, a decisive promptitude in seizhig the critical

moment for action. Of this quality, besides his celebrated

behavior towards the insurgents, he gave striking evidence

in several circumstances w'hich we shall have shortly to no-

tice. But his ordinary conduct belied the abilities which on

these rare occasions shone forth, and rendered them ineffectual

for his security. Extreme pride and violence, with an inor-

dinate partiality for the most worthless favorites, were his

predominant characteristics. In the latter quality, and in

the events of his reign, he forms a pretty exact parallel to

Edward II. Scrope, lord chancellor, who had been ap-

pointed in parliament, and was understood to be irremovable

without its concurrence, lost the great sejil for refusing to set

it to some prodigal grants. Uijon a slight quarrel with arch-

bishop Courtney the king ordered his temporalities to be
seized, the execution of which, Michael de la Pole, his new
chancellor, and a favorite of his own, could hardly prevent.

This was accompanied with indecent and outrageous expres-

sions of anger, unworthy of his station and of those whom
he insulted.*

1 The commODfl grantedasubsidjr, 7 R.
Q., to support Lancaster’s war in Castile.

B. P. p. 284. Whether the populace
changed their opinion of him I know
not. He was still disliked by them two
years before. The insurgents of 1382 are

VOL. m. 5

said to have compelled men to swear that

they would obey king lUchard and the

commons, and that they would accept

no kiug named John. Waisinghami p
248.

s Walsing. p. 290, 816. 817*
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He ftcquires

more power
OD hU
m^oritjr.

Though no king could l>e Icr^s respectable lluin Richard,

yet the constitution invested a .sovereign with such

ample prerogative, that it was far less etisy to

resist his personal e.xercise of ]>ower than the un-

settled councils of a minority. In the ])arliament

6 R, II., sess. 2, the commons |)ray certain lords, whom they
name, to be assigned a.s their advi.sers. This had been per-

mitted in the two last .sessions without excej)tion.’ lint the

king, in granting their retpiest, reserved his right of naming
any others.''* Though the commons did not relax in their

importunities for the nslress of general grievances, they did

not venture to intermedille as betbre with the conduct of ad-

ministration. They did not even object to the gratit of the

marquisate of Dublin, with almost a princely dominion over
Ireland; which enormous dtmation was conlirmed by act of

parliament to Vere, a favorite of the king.* A petition that

the oHicers of shite should annually visit tind inquire into hia

household was answered that the king would do what he
pleased.* Yet this was little in comparison of their former

proceedings.

There i.s nothing, however, more deceitful to a monarch,

Procecdingii Unsupported by an armed force, and destitute of
of warv advi.sers, than this submission of his people,

tenth of A Single euort was enough lo overturn Ins govern-
Richard.

Parliament met in tlie tenth year of his

reign, steadily determined to refoi'ra the administration, and
especially to punish its chief leader, Michael de la Pole, earl

of Suffolk and lord chancellor. According to the remarkable

narration of a eontemporary historian,* too circumstantial to

be rejected, but rendered somewhat doubtful by the sihmee

of all other writers and of the parliamentary roll, the king

was loitering at his palace at hlltham when he received a mes-

sage from the two lioiises, requesting the dismiss,il of SuHblk,

since they had matter to allege against him that they could not

move while he kept the office of chancellor. Richard, with his

usual intemperance, answered that he would not for their re-

1 Rot. Pari. 6 R. II. p. 100; 6 R. H.
ms. 1. p. 1S4.

« p. 145.
» Rot. Pari. 9 R. n. p. 200.

4 Ib. p. 213. It is how«Ter asserted

tn the articles of impeachment af^.iinst

Suffolk, and admitted by his defence,

that nine lords had been appointed in
the last parliament, viz. 9 H. II., to in
quire into the state of the household, and
reform whatever was amiss. But nuUiiug
of this appears in the roll.

& Kuyghton, in Twj’sden x. Script, col.

2680.
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quest remove tlie meanest scullion from his kitchen. They
returned a positive refusal to proceed on any public business

until the king .should apjiear personally in parliament and
displiu-e the clianeellor. The king required forty knights to

be deputed from the rest to inform him clearly of their wish-

es. But the commons declined a proposal in which they

feared, or alfes'ted to fear, some treachery. At lengih the

duke of Gloucester and Arundel bishop of Pily were com-
missioned to speak the sense of parliament ; and they de-

livered it, if we may still believe what we read, in very extra-

ordinary language, asserting that there was an ancient statute,

according to which, if the king absented himself from parlia-

ment without just cause during forty days, which he had now
exceeded, every man might return without permission to his

own country ; and, moreover, there was another statute, and
(as they might more truly say) a precedent of no remote

date, that if a king, by bad counsel, or his own folly and ob-

stinacy, alienated himself from his jieople, and would not gov-

ern according to the laws of the land and the advice of the

peers, but madly and wiintonly followed his own single will, it

should be lawful for them, with the common assent of the

people, to expel him from his throne, and elevate to it some
near kinsmiin of the royal blood. By this discourse the king

was induced to me(^t his parliament, where Suftblk was re-

moved from his office, and the impeachment against him
commenced.^

The charges against this minister, without being wholly

frivolous, were not so weighty as the clamor of the
peach-

commons might have led us to expect. Besides ment of

forfeiting ail his grants from the crown, he was
commitied to prison, there to remain till he should have paid

such tine as the king might impose ; a sentence that would

1 Upon full consideration, I am much
inclined to give credit to this ptL^sagu of
Knyghton, as to the maiii fai't*; and
penmp.-* even the speecli of UlouociSter

and the birhop of Ely U more likely to

have btHin nnvJe public by them thivo iri*

Tented by t<o ji'jtine an hi'*torliii. Wal-
sing'iiin l ulecd Hiiy» nothing of the
matter; but he Ut so unei^ually informed
and M) f. eqncntly defective, that we can
dm*v no strong inference frfiiu histiilenco.

What mo<t weights with me l.'t that par-

liament met on Oct. 1, 13S7, and was
Dot di.s-solved till Nor. 28; a lougi^r

period than the bu.sinc;k»duncin it tM.'ems

to have required
;
and also that Suffolk,

who opened the sesj^ion as chancellor,

styled “darrein chancellor” in the arti-

cles of impeachment against him
;

so

that he uiu^^t have been removed in the
interval, which tallies with Koyghtou's
story. Be.sidea, it la plain, from the fa>

moiis quentiona Rubsequently put by the
king to his judgea at Nottingham, that
both the right of retiring without a
regular dissolution, and the precedent of

Edward II., had been discuasedin pitrlia-

ment, which does not appear anywhere
else than in Koyghton.
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have been outrageously severe in many cases, though little

mon» than nugatory in tlie present.*

This was tlie second precedent of that granil constitutional

Oomoiiwion rc.soiirce, parliamentary iinpeacliment : and more re-
of reform. markable from the eminence of the jM-rson attacked

than that of lord Latimer in the liftieth year of Edward 111.*

The commons were content to waive the pro-ecution of any
other ministers ; but they rather chose a scheme of reforming

the administration, which should avert Itoth the nece.s.siiy of

punishment and the malversations tlnit provoked it. They pe-

titioned the king to ordain in parliament certain chief ollicers

of his hou.sehold and other lords of his council, with jsjwer

to reform those abuses, .by which his crown was so much
blemi.'hed that the laws were not kept and his revenues were
dilapidated, conlirming by a statute a commission for a year,

and forbidding, under heavy penaltie.s, any one fi-om oppos-

ing, in private or openly, what they should advise.* With
this the king complied, and a commission founded upon the

prayer of parliament was established by statute. It compre-
hended fourteen persons of the highest eminence for rank
and general estimation

;
princes of the blood and ancient

servants of the crown, by whom its preragalives were not

likely to be unnecessarily impaired. In fact the principle of
this commission, without looking back at the precedents in the

reign of John, Henry III., and Edward U., which yet wxre
not without their weight as constitutional analogies, wiis mere-

ly that w'hifdi the commons had repeat(;dly maintained during

the minority of the present king, and which had produced

the former commissions of reform in the third and litth years

of his reign. These were upon the whole nearly the same
in their operation. It must be owned there was a more ex-

tensive sway virtually given to the lords now appointed, by
the penalties imposed on any who should endeavor to obstruct

what they might advise ; the design as well as tendency of

which was no doubt to throw the whole administration into

their bands during the period of this commission.

Those who have written our history with more or less of

1 Rot. Pmrl. Tol. Ul. p. 219. Clement in the schism. This crnsado
* Articles had been exhibited by the had been exceedingly popular, but its iU

chancellor before the peers, in the serenth success had the usual effect. The com >

of the king, against Spencer, bishop of moos were not parties In thU proceeding.
Norwich, who had led a considerable Rot. Pari. p. 1^.
army in a disastrous expediUou against * Rot. Pari. p. 221.

the Flemings, adherents to the antipope

Digitized by Google



Esgush Const. COMSnSSION OF REFORM. 6d

a Tory bias exclaim against this parliamentary commission
as an unwarrantable violation of the king’s sovereignty, and
even impartial men are struck at first sight by a measure
that seems to overset the natural balance of our constitution.

But it would be unfair to blame either tho.se concerned in this

commission, some of whose names at least have been handed
down with uncpiestioned respect, or those high-spirited repre-

sentatives of the people whose patriot firmness has been hith-

erto commanding all our sympathy and gratitude, unless we
could distinctly pronounce by what gentler means they could

restrain the excesses of government. Thirteen parliaments

had already met since the accession of Richard ; in all tlie

same remonstrances had been repeated, and the same prom-
ises renewed. Subsidies, more frequent than in any former

reign, had been granted for the supposed exigencies of the

war; but this was no longer illuminated by those dazzling

victories which give to fortune the mien of wisdom ; the

coasts of England were perpetually ravaged, and her trade

destroyed ; while the administration incurred the suspicion of

diverting to private uses that treasure which they so feebly

and unsuccessfully applied to the public service. No voice

of his people, until it spoke in thunder, would stop an intoxi-

cated boy in the wasteful career of dissipation. He loved

festivals and pageants, the prevailing folly of his time, with

unusual frivolity
; and his ordinary living is represented as

beyond comparison more showy and sumptuous than even

that of his magnificent and chivalrous predecessor. Acts of

parliament were no adequate barriers to his misgovernment.

“Of what avail are .statutes,” says Walsingham, “ since the

king with his privy council is wont to abolish what parlia-

ment has just enacted ?
” ^ The constant prayer of the com-

mons in every session, that former statutes might be kept in

force, is no slight presumption that they were not secure of

being regsvrded. It may be true that Edward III.’s govern-

ment had been full as arbitrary, though not so unwise, as his

grandson’s ; but this is the strongest argument that nothing

less than sm extraordinary remedy could preserve the still

unstable liberties of England.

The best plea that could be made for Richard was his inex-

perience, and the misguided suggestions of favorites. This,

however, made it more necessary to remove those false ad-

1 Bot. Part. p. 281.
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vi.scrs. and to .siijiply that inexperlena*. Uiique.<tioniibly the

clioice of mini.'itfps i.-; re|)oji«-il in the .-ioverei^ii ; a trust, like

every other altriliute of lef^itiinate power, for tlie pulilic good;

not. wliat no legitimate |)ower can ever he, the instrument

of selfisiine.ss or caprice. Tliere i.s .something more .sacred

than tlie prerogjitive, or even than the constitution; the pub-
lic weal, for which all powers are granted, and to which
they inu.s; all he referred. For this public weal it is con-

fe.ssed to he sometime.s iiecc'sary to shake the (w.sse.s.sor of the

throne out of his seat; could it never he permitted to suspend,

though hut indirectly and for a time, the {K)sitive e.xercise of

misap|)lied prerogatives? He has leitrned in a very differ-

ent school from myself, who denies to parliament at the pre.s-

ent (lay a preventive as well as vitidictive control over the

admini.stration of affairs ; a right of resisting, by tho.se means
which lie within its sphere, the apjiointment of unlit minis-

ters. These means are now indirect ; they need not to he
the less effectual, and they are certainly more salutary on
that account. But we must not tnake our notions of the con-

stitution in its perfect symmetry of manlussl the metisure of

its infantine proportions, nor exfiect from a parliament just

struggling into life, and “ pawing to get free its hinder parts,”

the regularity of definite and habitual power.

It is assumed rathi'r too lightly by .some of those historians

to whom I have alluded tluit these commissiouers, though but

appointed for a twelvemonth, designed to retain longer, or

would not in fact have surrendered, their authority. There
is certainly a danger in these deh.‘gations of preeminent trust

;

but I think it more formidable in a rcpublic.an form than un-

der such a government as our own. The spirit of the peo-

ple, the letter of the law, were both so decidedly montirchi-

cjil, that no glaring attempt of the commissioners to keep the

helm continually in their hands, though it had been in the

king’s name, would have had a fair probability of succe.«3.

And an oligarchy of fourteen persons, different in rank and
profe.ssion, even if we should impute criminal designs to

all of them, was ill calculated for permanent union. Indeed
the facility with which Richard reassumed his full powers

two years afterwards, when misconduct had rendered his cir-

cumstances far more unfavorable, gives the cori-oboration of

experience to this re.asoning. By yielding to the will of his

parliaiiumt and to a temporary suspension of prerogative, this
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unfortunate prince might probably have reigned long and
peacefully ; the contrary course of acting led eventually to

his depo.sition and miserable death.

Before the dissolution of parliament Richard made a verbal

protestation that nothing done therein should be in prejudice

of his rights; a reservation not unusual when any remarka-

ble concession was made, but wliich could not de-

cently be interpreted, whatever he might mean, as th"Ta<iK»' to

a dissent from the statute just passed. Some '’‘''hard’a,,,, Ill oueNtiona.
months had intervened when the king, who bad

already released Suffolk from prison and restored him to his

favor, procured from the judges, whom he had summoned to

Nottingham, a most convenient set of answers to questions

amcerning the late [iroceedings in parliament. Tresilian and

Belknap, chief justices of the King’s Bench and Common
Plesis, with several other judges, gave it under their seals that

the kite statute and commission were derogatory to the prerog-

ative ; that all who procured it to be passed, or persuaded or

compelled the king to consent to it, were guilty of treason;

that the king’s business must be proceeded upon before any
other in parliament ; that he may put an end to the session

at his pleasure; that his ministers cannot be impeached with-

out his consent ; that any members of p,arliament contravening

the three last articles incur the penalties of tretisou, and espe-

cially he who moved for the sentence of deposition against

Edward II. to be read; and that the judgment against the

earl of Suffolk might be revoked as altogether erroneous.

These answers, perhaps e.xtorti’d by menaces, as all the

judges, except Tresilian, protested before the next Subs<'quent

parliament, were for the most part servile iind un-

constitutional. The indignation which they excited, and
the measures successfully taken to withstand the king’s designs,

belong to general history ; but I shall pass slightly over that

seiison of turbulence, which afforded no legitimate precedent

to our constitutional atiiiiils. Of the live lords appellants, as

they were ctilled, Glotieester, Derby, Nottingham, Warwick,
and Arundel, the three fbrtuer, at least, have little claim to our

esteem ; but in every age it is the sojthism of malignatit and
peevish meti to traduce the cause of freedom itself, on ac-

count of the interested motives by which its osletisible advo-

cates have frequently been actuated. The parliament, w'ho

had the country thoroughly with them, acted no doubt hon-
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estly, but with an inattention to the rules of law, culpable in-

deed, yet from which the most civilized of their successoi's,

in the heat of passion and triumph, have scarcely been ex-

empt. Whether all with whom they dealt severely, some
of them apparently of good previous reputation, merited such

punishment, is more than, upon uncertain evidence, a modern
writer can profess to decide.*

Notwithstanding the death or exile of all Richard’s favor-

ites, and the oath taken not only by parliament, but by every

class of the people, to stand by the lord.s appellants, we find

him, after about a year, suddenly annihilating their preten-

sions, and snatching the reins again without obstruction.

The secret eause of this event is among the many obscurities

that attend the history of hi.s reign. It was conducted with

a spirit and aetivity which broke out two or three times in

the course of his imprudent life ; but w'e may conjecture

that he had the advantage of disunion among his enemies.

For some years after this the king’s administration w'as pru-

dent. The great seal, which he took away from archbishop

Arundel, he gave to Wykeham bishop of Winchester, another

member of the reforming commission, but a man of great mod-
eration and politicjil experience. Some time after he restored

the seal to Arundel, and reinstated the duke of Gloui-ester in

the council. The duke of Lancaster, who had been absent

during the transactions of the tenth and eleventh years of

the king, in prosecution of his Castilian war, formed a link

between the parties, and seems to have maintained some
share of public favor.

There was now a more apparent harmony between the

court and the parliament. It seems to have been

h^iony tacitly agreed that they should not interfere with

between the the king’s Iiou.sehold expenses ; and they gratified

^ru^ent. ^*‘*** *•* ^ point where his honor had been most

wounded, declaring his prerogative to be as high

and unimpaired as that of his predecessors, and repealing the

pretended statute by virtue of which Edward II. was said to

have been deposed.'* They were provident enough, how'ever,

to grant conditional subsidies, to be levied only in cti.se of a

1 The jud^ent a^^amst Simon *de IV.; a fair pre^iumption of its injustice.

Burley, one of those who were executed Rot. Pari. vol. lii. p. 464.

on this occasion, upon impeachment of ^ Rot. Pari. 14 R. II. p. 279; 15 R. IX.

the commons, was reversed uuder Henry p. 2SC.
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royal expedition against the enemy ; and several were ac-

cordingly remitted by proclamation, this condition not being

fuliilled. Richard never ventured to recall his favorites,

though he testified his unabated affection for Vere by a pom-
pous funeral. Few complaints, unequivocally affecting the

ministry, were presented by the commons. In one ])arlia-

ment the chancellor, treasurer, and counsel re.-^igned their

offices, submitting themselves to its judgment in case any
matter of accusation should be alleged against them. The
commons, after a day’s deliberation, probtibly to make their

approbation appear more solemn, declared in full parliament

that nothing amiss had been found in the conduct of these

ministers, and that they held them to have faithfully dis-

charged their duties. The king reinstated them accordingly,

with a protestation that thi.< should not be made a precedent,

and that it was his right to change his servants at plea.sure.^

But this summer season was not to last forever. Richard

had blit dissembled with those concerned in the

transactions of 1 388, none of whom he could ever among som«

forgive. These lords in lapse of time were di-

vided among each other. The carls of Derby and
Nottingham wore brought into the king’s interest. The earl

of Arundel came to an open breach with the duke of Lan-
caster, whose pardon he was compelled to ask for an un-

founded accusation in parliament.* Gloucester’s ungoverned
ambition, elated by popularity, could not brook the ascendency

of his brother Lancaster, who was much less odious to the

king. He had constantly urged and defended the concession

of Guienne to this prince to be held for life, reserving only

his liege homtige to Richard as king of France ;
* a grant as

un[Kjpular among the natives of that country as it was derog-

atory to the crown ; but Lancaster was not much indebted to

his brother for assistance which was only given in order to

diminish his influence in England. The truce with France,

and the king’s French marriage, which Lancaster supported,

were passionately opposed by Gloucester. And the latter

had given keener provocation by spetiking contemptuously

of that misalliance with Katherine Swineford which contam-

inated the blood of Plantagenet. To the parliament sum-
moned in the 20th of Richard, onfc object of which was to

I Eot. Part. 13 R. IT. p. 268. « 17 R. n. p. 813.
3 Kymer, t. vH. p. 583, 669.
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74 PROSECUTION OF HAXEY. Chap. VIII. Part III

legitimate the duke of Lancaster’s antenuptial children by
this lady, neither Gloucester nor Arundel would repair.

There passed in this assembly somelhing remarkable, as it

exhibits not only the arbitrary temper of tlie king, a point by
no means doubtful, but the ineliiciency of the commons to

resist it without support from political confederacies of the

nobility. The circumstances are thus related in the record.

During tlie session the king sent for the lords into parlia-

ment one afternoon, tind told them how he had
prosecutioQ heard 01 certiun articles of complaint made by the
of Haxey. commons in conference with them a few days be-

fore, some of which appeared to the king against his royalty,

estate, and liberty, and commanded the chancellor to intbrm

him fully as to this. The chanctdlor accordingly rekited the

whole matter, which consisted of four alleged grievances;

namely, that sheriffs and escheator.s, notwithstanding a stat-

ute, are (ontinued in their offices beyond a year ;
^ that the

Scottish marches were not well kept; that the sUilute against

wearing gretit men’s liveries was disregarded ; and, la-tly,

that the excessive charges of the king’s household ought to

be diminished, arising from the multitude of bishops and of

ladies who are there maintained at his co.st.

Upon this information the king declared to the lords that

through God’s gift he is by lineal right of iidieritanee king of

England, and will have the royally and freedom of his crown,

from which some of these articles derogate. The first peti-

tion, that sheriffs should never remain in office beyond a year,

he rejected; but, pa-sing lighily over the rest, took most of-

fence that the commons, who are his lieges, should take on
themselves to make any ordinance respecting his royal per-

son or household, or tliose whom he might please to have
about him. He enjoined therefore the lords to declare plainly

to the commons his pleasure in this matter ; and especially

directed the duke of Lancaster to make the speaker give up
the name of the pei>on who presented a bill for this last tir-

ticle in the lower house.

1 Hume has represented thi« as if the
commons hud petitioned for the continu-
ance of KherilT!« be>ond a year, and
grounds upon tbfu uii«<take (mrt of his
defence of Kichnrd II. (Note to vol. ii.

p 270, 4to. edit.) For this he refers to

Colton’s Abridgment
;
whether rightly or

not I cannot i»ay, being little acquainted
with that inaccurate book, upon which it

is unfortunate that Hume relied so much.
The pasksage from Nfalsingham in *he
same note is also wholly perrerted ; as
the reader will discover witiiout further
observation. An historian must be
strangely warped who quotes a pu.ssage

explicitly coniplaining of illegal actii in
order to infer that those very acU were
legal.
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The commons were in no state to resist this unexpected

promptitude of action in the king. They surrendered the

obnoxious bill, with its proposer, one Thomas Haxey, and
with great humility made excu.^e that they never designed to

give otfence to his majesty, nor to interfere witli his house-

hold or attendants, knowing well that .such things do not be-

long to them, but to the king alone ; but merely to draw his

attention, that he might act therein as should please him best.

The king forgave these pitiful sujipliants
; but Haxey was

adjudg(;d in parliament to suffer detith ivs a traitor. As, how-
ever, he was a clerk,* the archbishop of Canterbury, at the

head of the prelates, obtained of the king that his life might

be spared, and that they might have the custody of his per-

son
;
protesting that this was not claimed by way of right, but

merely of the king’s grace.'*

This was an open defiance of parliament, and a declara-

tion of arbitrary power. For it would be impossible to con-

tend that, after the repeated instances of control over public

expenditure by the commons since the 50th of Edward HI.,

this principle was novel and unauthorized by the coiustitution,

or that the right of free speech demanded by them in every
parliament was not a real and indisputable privilege. The
king, however, w’as completely successful, and, having proved
the feebleness of the commons, fell next u[)on those

he more dre.aded. By a skilful piece of treachery measuroaof

he seized the duke of Gloucester, and spread con-

sternation among all his parly. A parliament was sum-
moned, in which the only struggle w’as to outdo the king’s

wishes, and thus to efface their former transgressions.*

Gloucester, who had been murdered at Calais, w'as attainted

I The church would perhaps haTe in-

terfered in behalf of Htixcy if ho had
only received the tonsure. But it suoms
that ho WH» uctuuily in orders

;
for the

record calls him Sir Thomas Haxey, a
title at that time regularly given to tho
parson of a parish. If this be so, it is a
remarkable authority for the clergy's ca-

pucitv of fitting in parliament.
‘i liot. Pari. 20 11. II. p. 339. In

Henry IV. ’s first parlinment the com-
mons petitioned for Haxey’s restoration,

and truly say that his sentence was en
aneantisi^mcnt des custume.s do la com-
mune. p. 431. His judgment was re-

versed by both houses, os having passed

de volontc du roy Richard cn centre droit

ot la course quel avoit estc derant en

parlement. p. 480. There can be no
doubt with any man who looks atten-
tively at tho passages relative to Haxey,
tliat he was a muiiil>er of parliament;
though this was questioned a few years
ago by the committee of the house of
commons, who made a report on ttic right
of the clergy to be elected

;
a right which,

1 am inclined to believe, did exist down
to the Reformation, as the grounds al-

leged for Xoweil-8 expulsion in tho first,

of Mary, besides thi.s instance of Haxey,
conspire to prove, though it has since
boim lost by disuse.

^ Thl-s assembly, if wo may trust tho
anonymous author of the Life of Richard
II., published by Uearno. was sur-

rounded by the king’s troops, p. 133
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after liis death ;
Arundel waA bclieaded, his brother tlie arch-

bishop of Canterbury depo.sed and banished, Warwick and
Cohham sent beyond sea. The commission of the tenth, the

proceedings in parliament of the eleventh year of the king,

were annulled. The answers of tlie judges to tlie questions

put at Nottingham, which had been punished with deatli and
exile, were pronounced by parliament to be just and legal.

It wjis declare<l high-treason to procure the repeal of any
judgment against persons therein impeached. Their issue

male were disabled from ever sitting in parliament or hold-

ing place in council. These violent ordinanc(‘s, as if the

precedent they were then overturning had not shielded itself

with the .same s.anction, were sworn to by parliament upon
the cross of Canterbury, and confirmed by a national oath,

with the penalty of e.xcoinmnniaition denounced against its

infringers. Of those recorded to have bound themselves by
this adjuration to Richard, far the greater part had touched

the same relics for Glouce.ster and Arundel ten years before,

and two years afterwards swore allegiance to Henry of Lan-
ca.ster.‘

In the ferv'or of prosecution this parliament could hardly

go beyond that who.se acts they were annulling ; and each is

alike unworthy to he remembered in the way of precedent.

But the Icswlers of the former, though vindictive and turbu-

lent, had a concern for the public interest ; and, after pun-

ishing their enemies, left the government upon its right

foundation. In this all regard fbr liberty was extinct ; and
the commons set the dtingerous prect>dent of granting the

king !i subsidy upon wool during his life. Their remarkable

act of sev'erity was accompanied by another, less unexampled,

but, as it proved, of more ruinous tendency. The petitions

of the commons not having been answered during the ses-

sion, which they were always anxious to conclude, a commis-

sion was granted for twelve p(?ers and six commoners to sit

after the dissolution, and “ examine, answer, and fully deter-

mine, as w’ell all the said petitions, and the matters therein

comprised, as all other matters and things moved in the king’s

presence, and all things incident thereto not yet determined,

as shall seem best to them.”^ The “other matters” men-
tioned above were, I suppose, private petitions to the king’s

1 Rot. Pari. 21 R. II. p. 847. > 21 R. H. p. 869.
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council in parliament, which had been frequently despatched

after a di.ssolution. For in tlie statute which e.'labli.slies this

commission, 21 R. II. c. 16, no power.s are committed but

those of examining petitions : which, if it does not confirm the

charge afterwards alleged against Richard, of fal-ifying the

parliament roll, must at least be i-onsidercd as limiting and

explaining the terms of the latter. Such a trust had been

committed to some lords of the council eight years before, in

very peaceful times
;
and it was even requested that the .same

might be done in future parlitiments.* But it is obvious

what a latitude this gave to a prevailing faction. These
eighteen commissioners, or some of them (for there were who
disliked the turn of affairs), usurped the full rights of the

legislature, which undoubtedly were only delegated in re-

spect of business already commenced.* They imposed a per-

petual oath on prelates and lords for all time to come, to be

taken before obtaining livery of their land.s, that they would

maintain the statutes and ordinances made by tliis parliament,

or “ afterwards by the lords and knights having ])ower com-
mitted to them by the same.” They declared it high treason

to disobey their ordinances. They annulled the patents of

the dukes of Hereford and Norfolk, and adjudged Henry
Bowet, the former’s chajdain, who had advised him to petition

for his inheritance, to the penalties of treason.” And thus,

having obtiiined a revenue for life, and the power of parliament

being notoriously usurped by a knot of his creatures, the king

was little likely to meet his people again, and became as truly

absolute as his ambition could require.

It had been necessary for this purpose to subjugate the

ancient nobility. For the English constitution gave them

1 13 R. II. p. 256.
s Thi^ proc«etliog was made one of the

articles of chnrge against Richard in the
following terms : Item, in parliamento
ultimo celebrate npud Salopiam, idem
rexproponens opprimere populum auum
procumvit subtiliter et fecit concedi,quod
potestas parliamenti de consensu omulum
atatuum regnl sul remaneret apud quas*
dam certas personas ad terminandum,
dissoluto parliamento, certas petitiones

in oodeni partlameDto porrcctas protuno
minimi expeditas. Cujus concesslonis
colore persons siedeputa-ta processerunt
ad alia generuliter parliamentum illud

tangentia
;
et hoc de yoluntate regis

;
in

derogationem statils parliamenti, et in
magnum incoinmodum totius regni et

pernlcioBum exemplnm. £t ut super
factis eorum hujusmodi aliquem coloreiu

et auctoritatem yiderentur habere, rex
fecit rotulos parliamenti pro yoto sua
mutari et deleri, contni eiTectum con-
sensinnis prredictm. Hot. Pari. 1 II. IV.

yol. iU. p. 41d. Whether the lastaccusa*
tion, of altering the parliamentary roll,

bo true or not, there is enough left in it

to proye cyerything I baye asserted in

the text. From this it Is sufficiently

manifest how unfairly Carte and Hume
have drawn a parallel between this self-

deputed legisladye commission and that

appointed by parliament to reform the
administration eleven years beforo.

> Hot. Pari. p. 872, 885.
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Quarrpiof puph paramount right.s that it wa.s impo.s,«il)le

Hercf“mr°^ either to make them surreri<ier their eouniry’s froe-
»nd Norfolk, dom, or to destroy it without their consent. But
sevei'al of tlie chief men had fallen or were involved with
the pai’ty of Gloucester. Two who, having once helonfred
to it, had lately plunged into the ilepths of infamy to ruin
their former friends, were still perfectly obnoxious to'the kino-
who never forgave their original sin. The.se two, Henry of
Bolingbrokc, earl of Derby, and Mowbray, earl of Not tin -r-

ham, now dukes of Hereford and Norfolk, the most [lowerful
of the remaining nobility, were, by a .singular conjuncture,
thrown, as it were, at the king’s feet. Of the poliiical mys-
teries which this reign affords none is more inexjilicable tlian

the quarrel of these peers. In the parliament at Shrewsbury,
in 1808, Hereford was called upon by the king to relate what
had passed between the duke of Norfolk and himself in
slander of his majesty. He detailed a pretty long and not
improbable conver.-;ation, in which Norfolk had a.sserted the
king’s intention of destroying them both for their old offence
in impeaching his minisfers. Norfolk had only to deny the
charge iind throw his gauntlet tit the accuser. It was referred
to the eighteen commissioners who sat after the dissolution,

and a trial by combat was awarded. But when this, after

many delays, was about to take place at Coventry, Richard
interfered and settled the dispute by condemning Hereford to
banishment for ten years and Norfolk for life. This stran»'e

determination, which treated both as guilty where only one
could be .so, seems to admit no other solution than the king’s

desire to rid himself of two peers whom he feared and hated
at a blow. But it is difficult to understand by what means
he drew the crafty Bolingbrokc into his snare.* I fowever
this might have been, he now threw away all appetirtince of
moderate government. The indignities he had suffered in

the eleventh year of his reign were still at his heart, a desire

to revenge which seems to have been the mainspring of his

conduct. Though a general pardon of those proceedings had
I Besides the contemporary historians,

we may read n full narrative of these

procet-dinps in the Holls of Parliament,

vol. iii. p. aS2. It appears that Mowbray
was the moat offending party, since. In-

dependently of Hereford’s accusation, he

Is charjfed with openly maintaining the

appeals m:ule in the false parliament of

the eleventh of the king. But the b.in-

Ishment of his accuser was wholly nn-
justiliable by any motives tliat we can
discover. It is strange that Carte should
express surprise at the sentence upon the
duke of Norfolk, while he seems to con-
aider that upon Hereford as very equita-
ble. But he viewed the whole of this
reign, and of those that ensued, with the
jaundiced eye of Jacobitism.
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been granted, not only at the time, but in liis own last parlia-

ment, he made use of them as a pretence to extort money
from seventeen counties, to whom lie imputed a share in the

rebellion. He compelled men to confe.ss under their seals

tliat they bad been guilty of treason, and to give blank obli-

gations, which his officers filled up with large sums.^ Upon
the death of the duke of Lancaster, who had passively com-
plied throughout all these transactions, Richard refused livery

of his inheritance to Hereford, whose e.xile implied no crime,

and who had letters-patent entibling him to make his iittomey

for that purpose during its continuance. In short,

his government for tiearly two years wtis altogether for depostnK

t^Tannical ; and, uiwn the same principles that

cost James II. his throne, it wtis unquestionably far more
necessary, unless our fathers would have abandoned all

thought of liberty, to expel Richard II. Far be it from us

to e.xtenuate the treachery of the Percies towards this un-

happy prince, or the cruel circumstances of his death, or in

any way to extol either his successor or the chief men of

that time, most of whom were ambitious and faithless ; but

after such long experience of the king’s arbitrary, dissembling,

and revengeful temper, I see no other safe course, in the ac-

tual state of the constitution, than what the nation concun-ed

in pursuing.

The reign of Richard IT. i.s, in a constitutional light, the

most interesting part of our earlier history ; and it has been

the most imperfectly written. Some have misrepresented

the truth through prejudice, and others through carelessness.

It is only to be understood, and, indeed, there are great diffi-

culties in the way of understanding it at all, by a perusal of

the rolls of parliament, with some assistance from the con-

teuqiorary historians, Walsingham, Knyghton, the anony-

mous biographer published by Hearne, and Froissart. These,

I must remark, except occasionally the last, are extremely

hostile to Richard
;
and although we are far from being

bound to acquiesce in their opinions, it is at least unwarrant-

able in modern writers to sprinkle their margins with refer-

ences to such authority in support of positions decidedly

opposite.*

I Rot, Pnrl. 1 n. IV. p. 420, 428 j
• It la fiJr to obserro that Froiasart’a

Walsimcham, p. 858, 357 ;
Otterburn, p. tAAtimony makoR inoRt in favor of the

199; VitaRic. II. p. 147* king, or rathor against his enemiee, where
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Circuni-
!>taDCc«

att«ndlnf(
Hciir> IV. ’8

accession

.

and riJiculou.s title

unwarnintahle by
worthy of notice,

well pass for the

The revolution which elevated Henry IV. to the throne

was certainly so fur accomplished by force, that

the kLng was in captivity, and those who might still

adhere to him in no condition to support Ids au-

thority. But the sincere coiicurreiu-e which most
of the prelates mid nobility, with the ma.ss of the people, gave
to changes that could not have been otherwise ellectcd by one
so unjirovided with foreign supjiort as Henry, proves this

revolution to have been, if not an indispensable, yet a na-

tional act, and should prevent our considering the Lancastrian

kings as usurpers of the throne. Nothing indeed looks so

much like usurpation in the whole transaction as Henry’s
remarkable challenge of the crown, insinuating, though not

avowing, as Hume has justly animadverted upon it, a false

by right line of descent, and one etpially

conquest. The course of proceedings is

As the renunciation of Richard might

effect of com|)ulsion, there was ti strong

reason for propping up its instability by a solemn deposition

from the throne, founded upon specific charges of misgovem-
ment. Again, as the right of dethroning a monarch was no-

where found in the law', it was equally requisite to support this

assumption of power by an actual abdication. But as neither

one nor the other filled up the duke of Lanctister’s wishes,

who was not contented with owing a crown to election, nor
seemed altogether to ivccount for the exclusion of the house
of March, he devised this claim, which W'as preferred in the

vacancy of the throne, Richard’s cession having been read

and approved in parliament, and the sentence of deposition,
“ out of abundant Ciiution, and to remove all scruple,” sol-

emnly passed by seven commissioners, appointed out of the

several estates. “After which challenge and claim,” says

the record, “the lords spiritual and temporal, and all tlie

estates there present, being asked, separately and togeth-

er, what they thought of the said challenge and claim,

the said estates, with the whole people, without any
difficulty or delay, consented tliat the said duke should

reign over them.” * The claim of Henry, as opposed to

It i8 mo8t valuable ; that In, In bl« account Gloucester. In general thU writer la 111-

of what be beard in the EngUnb court in Informed of English affiiirs, and undo-
1895, 1. It. c. 62, where he givea a very serving to be quoted aa an authority.
iDdifferent character of the duke of ^ Hot. Pari. p. 428.
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that of the earl of March, was indeed ridiculous ; but it is

by no means evident that, in .such cases of extreme urgency

as leave no security for the common weal but the deposition

of a reigning prince, there rests any positive obligation upon
the estates of the realm to fill his place with the nearest heir.

A revolution of this kind seems rather to defeat and con-

found all prior titles; though in the new settlement it will

commonly be prudent, a? well as equitable, to treat them with

some regard. Were this otherwise it would be hard to say

why William III. reigned to the exclusion of Anne, or even
of the Pretender, who had surely committed no offence at

that time ; or why (if such indeed be the true construction

of the Act of Settlement) the more distant branches of the

royal stock, descendants of Henry VH. and earlier kings,

have been cut off from their hope of succession by the re-

striction to the heirs of the princess Sophia.

In this revolution of 1399 there was as remarkable an
attention shown to the formalities of the constitution, allow-

ance made for the men and the times, as in tliat of 1 688.

Tlie parliament was not opened by commission ; no one took

the office of president ; the commons did not adjourn to their

own chamber ; they chose no speaker ; the name of parlia-

ment wa.s not taken, but that only of estates of the realm.

But as it would have been a violation of constitutional prin-

ciples to assume a parliamentary character without the king’s

commission, though summoned by his writ, so it was still

more essential to limit their exercise of power to the neces-

sity of circumstances. Upon the cession of the king, as upon
his death, the parliament was no more ; its existence, as the

countril of the sovereign, being dependent upon his will. The
actual convention summoned by the writs of Richard could not

legally become the parliament of Henry; and the validity

of a statute declaring it to be such would probably have been
questionable in that age, when the power of statutes to alter

the original principles of the common law was by no means
so thoroughly recognized as at the Restoration and Revolu-

tion. Yet Henry was too well pleased with his friends to

part with them so readily ; and he had much to effect before

the fervor of their spirits should abate. Hence an expedient

was devised of issuing writs for a new parliament, returnable

in six days. These neither were nor could be complied with

;

but the same members as had deposed Richard sat in the
VOL. m. 6
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Of tht‘

regg of tUo
constitution
under
Richiird IT.

new parliament, which was regplarly opened by Henry’s
commissioner as if they had been duly elected.* In this

contrivance, more than in all the rest, we may trace the hand
of lawyers.

If we look back from the accession of Henry IV. to that

lutrospcct
predecessor, the constitutional authority of

the house of commons will be perceived to have
made surprising jtrogress during the course of

twenty-two years. Of the three capital points in

contest while Edward reigned, that money could

not be levied, or laws enacted, without the commons’ consent,

and that the administration of government was subject to

their inspection and control, the first was absolutely decid-

ed in their favor, the second was at least perfectly admitted

in principle, and the last was confirmed by fretpient exercise.

The commons had acquired two additional engines of im-

mense efficiency ; one, the right of directing the application

of subsidies, and calling accountants before them ; the other,

that of impeaching the king’s ministers for misconduct. All

these vigorous shoots of liberty tlu’ove more and
more under the three kings of the house of Lan-
caster, and drew such strength and nourishment

from the generous heart of England, that in after-

in a less prosperous season, though checked and
in their growth, neither the blasts of arbitrary

power could break them off, nor the mildew of servile opin-

ion cause them to wither. I shall trace the progress of par-

liament till the civil wars of York and Lancaster: 1. in

mainfiiining the exclusive right of taxation ; 2. in directing

and checking the public expenditure
; 3. in making supplies

depend on the redress of grievances; 4. in securing the peo-

ple against illegal ordinances and interpolations of the stat-

utes ; 5. in controlling the royal administration ; 6. in pun-

ishing bad ministers ;
and lastly, in establishing their own

immunities and privileges.

1. The pretence of levying money wdthout consent of par-

liament expired with Edward III., who had asserted it, as

we have seen, in the very last year of his reign. A great

council of lords and prelates, summoned in the second year

Its advances
under the
hou8e of
Tineaster.

times, and

obstructed

1 If proof could be required of any* persons, it may be found in their writs
thinq so self-evident as that these as- of expenses, as published by Prynne, 4th
acmbliefl consisted of ezactly the same Kegister, p. 460.
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of his successor, declared that they could advise no remedy
for the king’s necessities without laying taxes on the people,

which could only he granteil in parliament.’- Nor was Rich-

ard ever accused of illegal tallagi'S, the frequent theme of

remonstrance under Edward, unless we may conjecture that

this charge is implied in an act (11 R. II. c. 0) which annuls

all impositions on wool and leather, without conscait of par-

liament, if any there be.^ Doubtless his Innocence in this

respect was the effect of weakness ; and if the revolution of

13‘J9 had not put an end to his newly-acquired despoti^m,

this, like every other right of his people, would have been

swept aw'ay. A less palpable means of evading the consent

of the commons was by the e.xtortion of loans, and harassing

those who refused to pay by summonses before the council.

These loans, the frequent re.source of arbitrary sovereigns in

later times, arc first complained of in an early parliament

of Richard II. ; and a petition is granted that no man shall

be compelled to lend the king money.” But how little this

was regarded we may infer from a writ directed, in 1380, to

some persons in Boston, enjoining them to assess every p(‘rson

who had goods and chattels to the amount of twenty pounds,

in his proportion of two hundred pounds, which the town had
promised to lend the king; and giving an assurance that this

shall be deducted from the next subsidy to be granted by
parliament. Among other extraordinary parts of this letter

is a menace of forfeiting life, limbs, and property, held out

against .such as should not obey these commissioners.'* After

his triumph over the popular p:irty towards the end of his

reign, he obtained large sums in this w.ay.

Under the Lancastrian kings there is much less appearance
of raising money in an unparliamentary course. Henry IV.

obtained an aid from a great council in the year 1400; but

they did not pretend to charge any besides themselves

;

though it seems that some tow’ns afterwards gave the king a

contribution.® A few years afterwards he directs the sheriffs

to call on the richest men in their counties to advance the

I 2 R. II. p. 66.
5 It in poiiitively laid down by the

assertors of civil liberty, In the great
caseof iiii)>ositionn(llowcir8 Stiite Trials,

vol. U. p. 443. 507). that no precedents
for :iri>ltrHry fixation of exports or im-
ports occur from the acre.^iou of Rich-
ard IX. to the reigu of Marv

a 2 R. n. p. 62. This did not find its

way to Che atatnte-book.
* Ryiner, t. vii. p. 544.
a Carte, vol. ii. p. 6^* Sir M. Hals

ob.^erveK that he finds no complaints of
illegiil impositions under the kings of the
house of Ijancaster. Hargrave's TractSf
vol. i. p. 1S4
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84 CONDITIONS OF SUPPLY. Chap. VIH. Part III.

money voted by parliament. This, if any compulsion was
threatened, is an instance of overstrained prerogative, though

consonant to the practice of the late reign.* There is, how-
ever, an instance of very arbitrary conduct with respect to a

grant of money in the minority of Henry VI. A subsidy

had been granted by parliament upon goods imported under

certain restrictions in favor of the merchants, with a provision

that, if these conditions be not observed on the king’s part,

then the grant should be void and of no effect.'* liiit an
entry is made on the roll of the next parliament, that, “ where-

as some disputes have arisen about the grant of the last sub-

sidy, it is declared by the duke of Bedford and other lords

in parliament, with advice of the judges and otliers learned

in the law, that the said subsidy w.as at all events to be col-

lected and levied for the king’s use; notwithstanding any
conditions in the grant of the said subsidy contained.” “ The
eommons, however, in making the grant of a fresh subsidy

in this parliament, renewed their former conditions, with the

addition of another, that “it ne no part thereof be beset ne
dispensed to no other use, but only in and for the defense of

the said roialme.”
*

2. The right of granting supplies would have been very

Appropria-
incomplete, had it not been accompanied with

tionof that of directing their application. The principle
•uppiiee.

appropriating public moneys began, as we have

seen, in the minority of Richard
;
and was among the best

fruits of that period. It was steadily maintained under the

new dynasty. The parliament of 6 H. IV. granted two fif-

teenths and two tenths, with a tax on skins and wool, on con-

dition that it should be expended in the defence of the king-

dom, and not otherwise, as Thomas lord Furnival and Sir

John Pelham, ordained treasurers of war for this p.arliament,

to receive the said subsidies, shall account and answer to the

commons at the next parliament. These treasurers were
sworn in parliament to execute their trusts.® A similar pre-

caution was adopted in the next session.®

Attempt to 3- The commons made a bold attempt in the
^ke supply second year of Henry IV. to give the strongest
depend on . - , . ,

' o V i

rediwa of security to their claims ot redress, by invertmg
jrieTanoee.

jjjg usual course of parliamentary proceedings.

1 Rjmer, t. vili. p. 413, 488. t Id. p. 803.
• Rot. Pari. Tol. It. p. 216. « Id. vol. ill. p. 646.
> Id. p. 801. • Id. p. 668.
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It was usual to answer their petitions on the last clay of

the session, which put an end to all further discussion upon
them, and prevented their making the redress of grievances

a necessary condition of supply. They now requested that

an answer might be given before they made their grant of

subsidy. Tliis was one of the articles which Richard II.’s

judges had declared it high treason to attempt. Henry was
not inclined to make a concession which would virtually have
removed the chief ipipediment to the ascendency of jiarlia-

ment. He first .said that he would consult with the lords,

and answer according to their advice. On the last day of

the session the commons were informed that “ it had never

been known in the time of his ancestors that they should have
their petitions answered before they had done all their busi-

ness in parliament, whether of granting money or any other

concern ; wherefore the king will not alter the good customs

and usages of ancient times.” *

Notwithstanding the just views these parliaments ajipear

generally to have entertained of their power over the public

purse, that of the third of Henry V. followed a precedent

from the worst times of Richard II., by granting the king a

subsidy on wool and leather during his life. * This, an histo-

rian tells us, Henry IV. had vaiidy labored to obtain but the

taking of Hartleur intoxicated the English with new dre.ams

of conquest in France, which their good sense and constitu-

tional jealousy were not firm enough to resist. The con-

tinued expenses of the war, however, prevented this grant

from becoming .so dangci’ous as it might have been in a sea-

son of tranquillity. Henry V., like his father, convoked par-

liament almost in every year of his reign.

4. It had long been out of all question that the legislature

consisted of the king, lords, and commons ; or, in

stricter language, that the king could not make or ri^tsof the

repeal statutes without the consent of parliament.

But this fundamental maxim was still frequently

defeated by various acts of evasion or violence; which, though

protested against as illegal, it wiis a difficult task to prevent.

The king sometimes exerted a power of suspending the ob-

servance of statutes, as in the ninth of Richard II., when a

petition that all statutes might be confirmed is granted, with

1 Rot. Pari. TOl. iil. p. 458. a III. vol. Iv. p. 68.

3 WalsiDgham^ p. 879
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8C DISPENSING POWEK Chap. Vin. Part. HI.

an exception as to one pa.'ised in tlie last parliament, forbid-

ding the judges to take fees, or give counsel in cases w here

the king was a parly ; which, “ because it was loo severe and

needs declaration, the king would have of no ed’cet till it

should he declared iu parliaineut.” ' The apprehension of

the dispensing prerogative and .sense of its illegality are nia i-

ii’esied by the wary terms wherein the common.s, in one of

llicliard’s parliaments, “ assent that the king make such suf-

ferance respecting the statute of provisors as shall seem rea-

sonable to him, so that the said statute be not repealed ; and,

moreover, that the commons may disagree thereto at the next

parliament, and re.sort to the statute ;
” with a protesUition that

this tussent, which is a novelty and never done before, shall

not be drawn into |)recedent
;
praying the king that this j)rot-

estation may be entered on the roll of parliament' A peti-

tion, in one of Henry IV'.’s parliaments, to limit the num-
ber of attorneys, and forbid iilazers and jiroihouoturies Ifom

practising, having been iinswered favorably as to the first

point, we find a marginal entry in the roll that the prince

and council had respited the execution of this act."

The di.speiising power, as cxerci.sed in favor of individuals,

^ ,
is quite of a different character from this general

power of tue suspension ot statutes, but indirectly weakens the
crown.

sovereignty of the legislature. This |>ower was
exerted, and even recognized, throughout all the reigns of

the Plaiitageiiets. In the first of Henry V. the commons
pray that the statute for driving aliens out of the kingdom

be executed. The king assents, saving his prerogative and
his right of dispensing with it when he pleased. To which
the commons replied that their intention wtis never other-

wise, nor, by God’s help, ever should be. At the same
time one Rees ap Thomas petitions the king to modify or

dispen.se with the statute prohibiting Welchmen from pur-

chasing lands in England, or the English towns in Wales;
which the king grants. In the same parliament the com-
mons pray that no grant or protection be made to any one

in contravention of the statute of provisors, saving the king’s

1 Wdluin^hain, p. 210. Ruffbe&d ob- > 15 R. TI. p. 285. See, too, 16 R. II.

serves iu the margin upon this statute, p. 801, where the same power is renewed
B R. II. c. 8. that it is repealed, but in II. TV.'s parliaiiients.

does uot take uotice what sort of repeal < 18 11. IV- p. 048.
it had.
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prerogative. lie merely answers, “ Let the statutes be

observed:” evading any allusion to his dispensing power.'

It has been ob-erved, under the reign of Edward III.,

tliat the practice of leaving statutes to be drawn up by the

judge.s, from the petition and answer jointly, after a di.sso-

lution of parliament, pre.sented an opportunity of falsifying

tlie intention of the legislature, whereof advantage was
often taken. Some very remai kable instances of this fraud

occurred in the succeeding reigns.

An ordinance was put upon the roll of parliament, in

the fifth of Richard II., empowering sheriffs of counties

to arrest preachers of heresy and their abettors, and de-

tain them in prison till they sliould justify themselves before

the church. Tliis was introduced into the statutes of the

year
;
but the assent of lords and commons is not expressed.

In the ne.xt parliament the commons, reciting this ordinance,

declare that it was never assented to or granted by them, but

what had been proposed in this matter was without their con-

currence (that is, as I conceive, had been rejected by them),

and pray that this statute be annulled ; for it was never

their intent to bind themselves or their descendants to the

bishops more than their ancestors had been bound in times

past. The king reUirntxl an answer, agreeing to this petition.

Nevertheless the prctetided statute was untouched, and re-

mains still among our laws ;
® unrepealed, except by desue-

tude, and by inference from the acts of much later times.

This cominencLible reluctance of the commons to let the

clergy forge chains for them })roduced, as there is much ap-

pearance. a similar violation of their legislative rights in the

next reign. The statute against heresy in the second of Hen-
ry IV. is not grounded u(X)n any petition of the commons, but

otdy upon one of the clergy. It is said to be enacted by con-

sent of the lords, but no notice is taken of the lower house

in the parliament roll, thougli the statute reciting the petition

asserts the commons to have joined in it.® The petition and
1 Hot. Part. T. 4. H. V. p 6, B.

^ 5 U. II. atat. 2, c. 5; Hot. Pari.

6 K. II. p. 141. Some other instances
of the eomtiionfl {itteinptin^ to prevent
the>-e unCiir practices an* ad«iucud by
Ru?iiead« in his preface to the Statutes,
and ill i*rynne’a profico to Cotton’s
Abridgment of the Uocords. The act
13 R. il. stat. 1, c. 15, that the king's
castles and gaols which had been sepa-
rated from the body of the adjoining

countie.s should be reunited to them, ts

not founded upon any petition that ap-
pears on the roll; and probably, by
making search, other iQ.«ftances equally
flagrant might be discovenjd.

* There had been, however, a petition

of the commons on the sjune subject, ex-
pressed in very general terms, on which
this terrible superstructure might art-

fully be raised, p. 47^^
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the sLalute are botli in Latin, which is unusual in the law.s of

thi.s time. In a subsequent petition of the commons this act

is styled “ the statute made in the second year of your maj-

esty’s reign at the request of the prelates and clergy of your
kingdom ;

” which affords a pn*sumption that it had no reg-

ular assent of parliament.* And the spirit of the commons
during this whole reign being remarkably hostile to the cliurch,

it would have been hardly jwssible to obtain their consent to

so penal a law against heresy. Several of their petitions seem
designed indirectly to weaken its ellicacy.’’

These infringements of their mo.st e.ssential right were re-

sisted by tlie commons in various wtiys, according to the mea.s-

ure of their power. In the fifth of Richard II. they request

the lords to let them see a certain ordinance before it is en-

grossed.® At another time they procured some of their own
members, as well as peers, to be present at engro.ssing the

roll. At length they spoke out unequivoc,ally in a memora-
ble petition which, besides its intrinsic importiince, is deserv-

ing of notice as the etirliest instance in which the house of

commons adopted the English language. I shall present its

venerable orthography without change.
“ Oure soverain lord, youre humble and trewe lieges that

ben come for the comune of youre lond bysechyn onto

youre rizt riztwesnesse, That so tis hit hath ever be tliair libte

and fredom, that thar sholde no statut no lawe be made of-

flasse than thcye yaf therto their assent ; consideringe that the

comune of youre lond, the whiche that is, and ever hath be,

a membre of youre parlemente, ben as well assenters as peti-

cioners, that fro this tyme foreward, by compleynte of the

comune of any myschief axkynge remedie by mouthe of

their speker for the comune, other ellys by petition writen, that

ther never be no lawe made theruppon, and engrossed as statut

and lawe, nother by addicions, nother by diminucions, by no
manner of terme ne termes, the whiche that sholde cliaunge

the sentence, and the entente axked by the speker mouthe, or

the petitions beforesaid yeven up yn writyng by the mancre

* Rot. Pari. 6 R. IT.p. 626. the kin^ and p*ers of the recUm. This
- Wc find a remarkable petition in 8 seem8 to AUtMir^ede the burning fttatuto

H. IV., profej*Ht*dly aimed against the of 2 [{. IV.
,
and the spiritual cogiiiisanoo

Lollards, but intetided. a8 I strongly sus* of hert'sy. Hot. Pari. p. 683. See, too,

pect, in their favor. It comlemns per- p. 026. The petition was expressly
sons prearhing against the catholic faith grantetl ; but tho clerg.v, I suppo.se, pre*

or Baenuneuts to imprisonment till the vunteil itsappoariug on the statute roll,

next parliament, when* they wen* toahido ^ Hot. Pari. vol. iii. p. 102.

fuohjudgmeat ae should bo renders I by
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forsaid, withoute assente of the forsaid coraunc. Con.^ider-

inge, oure soverain lord, that it is not in no wyse tlie entente

of youre comiines, zif yet be so that they axke you by spe-

kyng, or by writyng, two thynges or three, or as manye as

theym lust : But that ever it stande in the fredom of youre

hie regalie, to graiinte whiehe of thoo that you lust, and ‘.o

werune the remanent.

The kyng of his grace especial gi-auntcth that fro hens-

forth nothyng be enacted to thepeticions of his coimine that be

contrarie of hir askyng, wharby they shuld be bounde with-

oute their assent. Savyng alwey to our liege lord his real pre-

rogatif, to graunte and denye what him lust of their petitions

and askynges aforesaid.”

'

Notwithsbinding the fulness of this assent to .“o important a

petition we find no vestige of either among the statutes, and
the whole transaction is unnoticed by those historians who
have not looked into our original records. If the compilers

of the statute-roll were able to keep out of it the very provi-

sion thtit was intended to check their fraudulent machinations,

it Wiis in vain to hope for redress without altering the estab-

lished pnietice in this respect ; and indeed, where there wtis

no design to falsify the roll it W!is impossible to draw up stat-

utes which .should be in truth the acts of the whole legislature,

so long as the king continued to grant petitions in part, and to

engraft new matter upon them. Such was still the ease till

the commons hit upon an effectual expedient for screening

themselves agiiinst these encroiichments, which has lasted

without alteration to the present day. This w'as the intro-

duction of complete statutes under the name of bills, instead

of the old petitions ; and these containing the royal assent

and the whole form of a law, it became, though not quite im-

mediatcly,’' a constant principle that the king must admit or

reject them without qualification. This alteration, which
wrought an extraordinary effect on the character of our con-

stitution, was gradually ititroduced in Henry VI.’s reign.®

1 Rot. Pari. vol. It. p. 22. It la

curiouR thfit the autliora of the Parll.i-

xnentary Hhtory any that the roll of this

parliament U !oiit« and conaeqiietitly nup*
n*Ms altogether thi* important petition.

nAtend of whloh thc*y give, as their
fashion Is itiq^ertinent 8jnH.‘che« out of
Holingshed. which are certainly not
genuine, anti would ixt of no value if

they were ao

* Henry VI. and Rdward IV. in aome
caaes pa.s.<«cd bills with sutidry provisions

annexed by themselves. Thus the act

for resumption of grants. 4 K. IV.. was
encuml»eretl with clauses in favor of

so many persons whom the king meant
to exempt from its opersiMon; and the

Sfinie was done in other acts of the same
dt»scriptlon. Rot. Pnrl. vol. v. p. 617.

^ The v.'uiationa of each statute, at
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90 INTEKFERENCE OF PAKUAMENT Chap. VIII. Part III

From the first years of Henry V., though not, I (l ink,

earlier, the commons began to concern them.-elves with the

petitions of individuals to the lords or council. Tlie nature

of the jurisdiction exercised by the latter will be treated more
fully hereafter ; it is only necessary to mention in this place

that many of the retpiests preferred to them were such as

could not be granted without transcending the boundaries of

law. A just inquietude as to the encroachments of the king’s

council had long been manilested by the commons; and find-

ing remonstrances inelfcctuai, they took measures for prevent-

ing such u.surpations of legislative power by introducing their

own consent to private petitions. These were now presented

by the hands of the commons, and in very many instances

passed in the fortn of statutes with the express as.sent of all

parts of the legislature. Such was the origin of private bills,

which occupy the gretitcr part of the rolls in Henry V. and

VI.’s parliatnent. The cotnmons once made an ineffectual

endeavor to have their consent to all petitions presented to

the council in parliament rendered necessary by law ; if I

rightly apprehend the meaning of the roll in this place, which

seems obscure or corru|)t.

'

5. If the strength of the commons had lain merely in the

interfereDce Weakness of the crown, it might be inferred that

meorwUh
*’*‘^^* harassing ititerierence with the administnition

the royal of affairs as the youthful and frivolous Richard
expeuditure.

Compelled to enilure would have been sternly

repelled by his experienced succes-or. Rut, on the contrary,

the spirit of Richard might have rejoiced to see that his

mortal enemy suffered its htird usage at the hands of parlia-

ment as himself. After a few years the government of

Henry became extrcimdy unpopular. Perhaps his dissension

now from the parliumeiitary
roll, whether In form or Hubstuice, arc
noticed iu Cotton 'a AhrMpniu'nt. It

may be worth while to ron.‘«uit the pref-

ace to KutriiBad'it edition of theStatutes^
where this subject U treated at some
length.
Perhaps the triple division of our

legislature may he dated from this In-

novation. For as it is impassible to

deny that, while the king promulpited a
statute foundeti upon a mere petition, he
woe himself the real legislator, so I think
it is equally fair to assert, notwithstand-
ing the former preamble of our statutes,
that laws brought into either house of

parliament in a perfect shape, and re-

ceiving first the Bsm*nt of lords and com-
mons. and finally that of the king, who
ha.H no power to modify them, must be
deemed to proceed, and d»»rive their efB-

cacy, from the joint concurreuce of all

the three. It is said, indeed, at a much
earlier time, that le ley de la terre est
fait en parlemeiit par le rol. et lea

seigneurs espirituelaet tempK)rels, et tout
la communaute du royauuie. Hot. Pari
ol. iii. p. 2h3. But this, I must allow,
was in the violent session of 11 Ric. II.,

the constitutional authority of which Is

not to be highly prbied.
1 8 H. V. vof. iv. p. 127.
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with the great family of Percy, which had placed him on the

throne, and was regarded with partiality by the people,^

chiefly contributed to this alienation of their attachment.

The commons requested, in the fifth of his reign, that cer-

tain persons might be removed from the court ; the lords

concurred in displacing four of these, one being the king's

confessor. Henry came down to parliament and excused
these four persons, as knowing no .special cause why they

should be removed
;
yet, well understanding that what the

lords and commons should ordain would be for his and his

kingdotn’s interest, and therefore anxious to conform himself

to their wishes, consented to the said ordinance, and charged
the persons in question to leave his palace ; adding, that he

• would do as much by any other about his person whom he
should find to have incurred the ill affection of his people.*

It was in the same session that the archbisho]) of Canterbury

was commanded to declare before the lords the king’s inten-

tion respecting his administration
;
allowing that some things

had been done amis.s in his court and household ; and there-

fore, wishing to conform to the will of God and laws of the

land, protested that he would let in future no letters of signet

,
or privy seal go in disturbance of law, beseeched the lords

to put his household in order, so that every one might be paid,

and declared that the money granted by the commons for the

war should be received by treasurers appointed in parlia-

ment, and disbursed by them for no other purpose, unless in

case of rebellion. At the request of the commons he named
the members of his privy council ; and did the same, with

some variation of persons, two years afterwards. These,
though not nominated with the express consent, seem to have
had the approbation of the commons, for a subsidy is granted

in 7 H. IV., among other causes, for “ the great trust that

the commons have in the lords lately cho.«en and ordained to

be of the king’s continual council, that there shall be better

management than heretofore.” *

In the sixth year of Henry the parliament, which Sir E.

Coke derides as unlearned because lawyers were excluded

from it, proceeded to a resumption of grants and a prohibi-

tion of alienating the ancient inheritance of the crown with-

1 The hoa^e of commons thanked tho * 6 II. TV. p. 696.

king for pardoning Nortliumberland, ^ Rot. Pari. toI. iii. p. 529, 668, 578-

whom, as it proTcd, he hod just cause to
suspect. 5 H. IV. p. 626.
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out consent of parliiimenf, in order to ease the commons of

taxes, and tliat tin; king might live on his own.^ Tlii.s wa.s a
favorite though rather chimerical project. In a later jiarlia-

ment it was requested that the king would take his council’s

advice how to keep within hi.s own revenue ; he answered
that he would willingly comply as soon as it should be in his

power.*

But no parliament came near, in the number and boldness

of its demand', to that held in the eighth year of Henry IV.

The commons presented thirty-one articles, none of which
the king ventured to refu.se, though pressing very severely

iijxtn his prerogative. He was to name sixteen anmsellors,

by whose advice he was solely to be guided, none of them to

be dismissed without conviction of mi>demeanor. The chan-

cellor and privy seal to pa'S no grants or other matter con-

trary to law. Any per.'ons aliout the court .'tirring uj) the

king or queen’s minds again.'t their subjects, and duly con-

victed thereof, to lose their otficcs and be lined. The king’s

ordinary revenue w'as wholly tippropritited to his household

and the |)ayment of his debts; no grant of wardship or other

profit to be made thereout, nor any forfeiture to be pardoned.

The king, “ considering the wi.'C government of other Chris-

tian princes, ajid conforming bimself thereto,” was to assign

two days in the week for petition.s, “ it being an honorable

and neces?ary thing that his liege.s, who desired to petition

him, should be heard.” No jud(cial gfBcer, nor any in the

revenue or hou.s(diold, to enjoy his place for life or term of

years. No petition to be presented to the king, by any of

his hoiiseliold, at times when the council were not sitting.

The council to determine nothing cognizable at common law,

unless fiir a reu'onable cause and with consent of the judges.

The stiitutes regulating purveyance were allirmed — abu.ses

of various kinds in the amncil and in courts of justice enu-

merated and ibrbidden— elections of knights for counties

put under regulation. The council and officers of state were
sworn to observe the common law and all statutes, those

especially just enacted.®

It must strike every reader that these provisions were of

them.selves a noble fabric of constitutional liberty, and hardly

perhaps inferior to the petition of right under Charles I.

1 Rot. I’nrl. Tol. ic. p. 547. » l.t H. IV. p. 624.

,
3 Hot. I’lirl. 8 II. IV. p. 686.
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We cannot account for the submission of Henry to conditions

fur more derogatory than ever were imposed on Rieliard, be-

cause the secret politics of his reign are very imperfectly

understood. Towards its close he manifested more vigor.

The speaker, Sir Thomas Chaucer, having made the usual

petition for liberty of speech, the king answered that he

might speak as others had done in the time of his (Henry’s)

ancestors, and his own, but not otherwise; for he would by
no means have any innovation, but be a.s much at his liberty

as any of his ancestors had ever been. Some time after he

sent a message to the commons, complaining of a law passed

at the last parliament infringing his liberty and prerogative,

which he requested their consent to repeal. To this tlie com-

mons agreed, and received the king’s thanks, who declared at

the same time that he would keep as much freedom and prero-

gative as any of his ancestors. It does not appear what was the

particular subject of complaint ; but there had been much of

the same remonstrating spirit in the last parliament that was
manifested on preceding occasions. The commons, however,

for reasons we cannot explain, were rather dismayed. Be-

fore their dissolution they petition the king, that, whereas he

was reported to be offended at .some of his subjects in this

and in the preceding parliament, he would openly declare

that he held them all for loyal subjects. Henry granted this

“ of his special grace
;
” and thus concluded his reign more

triumphantly with respect to his domestic battles than he had
gone through it.*

Power deemed to be ill gotten is naturally precarious
; and

the instance of Henry IV. has been well quoted v.

to prove that public liberty flourishes with a bad pnpa-

title in the sovereign. None of our kings seem
to have been less beloved ; and indeed he had little claim to

affection. But what men denied to the reigning king they

poured in full measure upon the heir of his throne. The
virtues of the prince of Wales are almost invidiou.sly eulogized

by those jiarliaments who treat harshly his father ;
* and these

rec<jrds afford a strong presumption that some early petulance

or riot has been much exaggerated by the vulgiir minds of

our chroniclers. One can scarcely underetand at least that

a prince who was three years engaged in quelling the dan-

> 18 H. IV p. C48, cos s Rot. Pari. Tol. Ul. p. 643, 608, 674, 611.
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gerous in.<urrection of Gleiulowcr, and wlio in the latter time

of his father’s reign presided at the council, was so lost in a
cloud of low debauchery as common fame represents.* Ijovcd

he certainly was throughout his life, as so intrepid, affahle,

and generous a temper well de.served ; and this sentiment was
heiglitened to admiration by succes.ses still more rapid and
dazzling than tho.se of Edward III. During his reign there

scarcely appears any ve.stige of dissatisfaction in parliament—
a circumstance very honorable, whether we ascribe it to the

justice of his administration or to the afFe<-tion of his peo[>le.

Perhaps two exceptions, though they are rather one in spirit,

might be made: the first, a petition to the duke of Gloucester,

then holding parliament as guardian of England, that he
would move the king and (|ueen to return, tis speedily jus

might please them, in relief ami comfort of the commons
;

*

the second, a request that their petitions might not be sent to

the king beyond .sea, but altogether determined “ within this

kingdom of England, during this parliament,” and that this

ortlinance might be of force in all future parliaments to be
held in England.* This prayer, to which the guanlian de-

clined to accede, evidently sprang from the apprehensions,

excited in their minds by the treaty of Troyes, that England
might become a province of the French crown, which led

them to obtain a renewal of the statute of Edward III., de-

claring the independence of this kingdom.*

It has been .«een already that even Edward III. consulted

his parliament upon the expediency of negotiations

BOMuitwt lor j)cace, though at that time the commons had not
on an pub- acquired boldne.ss enough to tender their advice.

In Richard II. s reign they answered to a similar

proposition with a little more confidence, that the dangers each
way were so considerable they dared not decide, though an
honorable peace would be the greatest comfort they could have,

and concluded by hoping that the king would not engage to

do homage for Calais or the conquered country.* The parlia-

ment of the tenth of his reign was expressly summoned in

order to advise concerning the king’s intended expedition be-

yond sea—a great couneil, which had previously been assem-

^ Tbi9 passage was \rritten before I was
aware that the same opinion had been
elaborately irmintained by Mr. Laders,

Id one of his valuable essays upon points

of constitutioDal history.

« Rot. Pari. 8 H. V. vol. Iv p. 126.
s p. 128
< p. 130.

6 7 R. II vol ill. p. 170.
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bled at Oxford, having declared their ineompetence to consent

to this measure without the advice of parliament.^ Yet a

few years afterwards, on a similar reference, the commons
rather declined to give any opinion.* They confirmed the

league of Henry V. with the emperor Sigismund and the

treaty of Troyes, which was so fundamentally to change

the situation of Henry and his successors, obtained, as it

evidently required, the sanction of both houses of parliament.*

These precedents conspiring with the weakness of the exec-

utive government, in the minority of Henry VI., to fling an
increase of influence into the scale of the commons, they

made their concurrence necessary to all important husincss

both of a foreign and ilomestic nature. Thus commissioners

were appointed to treat of the deliverance of the king of

Scots, the duchesses of Bedford and Gloucester were made
denizens, and mediators were appointi;d to reconcile the dukes

of Gloucester and Burgundy, by authority of the three estates

assembled in parliament.® Leave was given to the dukes of

Bedford and Gloucester, and others in the king’s behalf, to

treat of peace with France, by both houses of parliament, in

pursuance of an article in the treaty of Troyes, that no

treaty should be set on foot with the dauphin without consent

of the three estates of both realms.® This article was after-

wards rejiealed.’'

Some complaints are made by the commons, even during

the first years of Henry’s minority, that the king’s subjects

underwent arbitrary imprisonment, and were vexed by sum-
monses before the council and by the newly-invented writ of

subpoena out of chancery.® But these are not so common as

formerly; and so far as the rolls lead us to any inference,

there was less injustice committed by the government under

Henry VI. and his father than at any former period. Waste-
fulness indeed might justly be imputed to the regency, who

1 7 R. n. p 216.
» 17 R. II. p. 816.
» 4 H. V. Tol. It. p. 98.

« p. 135.
5 Rot. Part. 4 H. V. Tol. W. p. 211, 242,

277.

• p. 871.
I 28 II. VI. Tol. T. p. 102. There la

rather a curious instance in 3 H. VT. of
the jealoufty vrith which the coninionii

rcgnnkMl any proceeding in parliament
where thev were not concern^. A con-

troTeiwy aroae between the earls marshal
and of Warwick respecting? their pre>
cedence; founded upon the royal blood
of the first, and long pOHMcssiou of the
second. In this the commons could not
afflict to interfere judicially: but they
found a sin(?uUr way of msddtin|t, by
petitioning the king to confer the duke>
dom of Norfolk on the curl marshal,
vol. Iv p. 273.

« Rot. Rarl. 1 H. VT. p. 189; 8 H. VI.
p. 292

;
8H. VI. p. 343.
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had scandalou.dj lavl.shed the king’s revenue.* This ulti-

mately led to an act for resuming all gnints .sinee his acces-

sion, founditd upon a public declaration of the great otlicers

of the crown that his debts amounted to 372,000/., ami the

annual expense of the hou.sehold to 24,000/., while the ordi-

nary revenue was not more than iiOOt)/.'*

6. But liefore this time the sky had begun to darken, and

impcacii- disa>ntent with the actual ailministration j>ervaded
ments vt every rank. The causes of this are familiar

—

the unpopularity of the king’s marriage with ilar-

garct of Anjou, and her impolitic violence in tlie conduct of
affairs, particularly the imputed murder of the people’s favor-

ite, the duke of Gloucester. This j)rovoked an attack uj>on

her own creature, the duke of Sutlblk. Impeachment had
lain still, like a sword in the scabhanl, since the accession of
Henry 1 V., when the common.s, though not preferring formal

articles of accusation, had petitioned the king that Justice

Rickhill, who had been emjiloycd to take the former duke of

Gloucester’s confe.ssion at Calai.s, and the lords apjiellants of
Richard II.’s last parliament, should he put on their defence

before the lords.* In Sutfolk’s case the commons seem to

have proceeded by bill of atUiinder, or at leiusl to have de-

signed the judgment against that minister to he the act of the

whole legislature; for they delivered a hill containing articles

against him to the lords, with a request that they would pray
the king’s majesty to enact that hill in parliament, and that

the said duke might be proceeded against upon the said arti-

cles in parliament according to the law and custom of Eng-
land. These articles contained charges of high treason, chiefly

relating to his conduct in France, wliich, whether tre;isonahle

or not, seems to have been grossly against the honor and ad-

vantage of the crown. At a later day the commons presented

many other articles of misdemeanor. To the former he made
a defence, in jire.sence of the king as well as the lords both
spiritual and temporal ; and indeed the articles of impeach-
ment were directly addressed to the king, which gave him a
reasonable pretext to interfere in the judgment. But from
apprehension, as it is said, that Suffolk could not escape con-

viction upon at least some part of these charges, Henry antic-

ipated with no slight irregularity the course of legal trial, and,

1 TOI. T. 18 H. VI. p. 17. « 28 H. VI. p. 186.
a Hot. Part. TOl. Ul. p. 430, 449.
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summoning the peers into a private chamber, informed the

duke of Suffolk, by mouth of his chancellor, that,.inasmuch

as he had not put himself upon his peerage, but submitted

wholly to the royal pleasure, the king, acquitting him of the

first articles containing matter of treason, by his own advice

and not that of the lords, nor by way of judgment, not being

in a place where judgment could be delivered, banished him
for five years from his dominions. The lords then present

besought the king to let their protest appear on record, that

neither they nor their posterity might lose their rights of

peerage by this precedent. It was justly considered as au
arbitrary stretch of prerogative, in order to defeat the privi-

leges of parliament and screen a favorite minister from pun-

ishment. But the course of proceeding by bill of attainder,

instead of regular impeachment, was not judiciously chosen

by the commons.*

7. Privilege of parliament, an extensive and singular

branch of our constitutional law, begins to attract pririiego of

attention under the Lancastrian princes. It is

true indeed that we can trace long before by records, and
may infer with probability as to times whose records have not

survived, one considerable immunity—a freedom from arrest

for persons transacting the king’s business in his national

council.^ Several authorities may be found in Mr. Hatsell’s

Precedents ; of which one, in the 9th of Edward II., is con-

clusive.* But in those rude times members of parliament

were not always respected by the officers executing legal pro-

cess, and still less by the violators of law. After several

remonstrances, which the crown had evaded,* the commons
obtained the statute 11 Henry VI. c. 11, for the punishment
of such as assault any on their way to the parliament, giving

double damages to the party.* They had more difficulty in

establishing, notwithstanding the old precedents in their favor,

an immunity from all criminal process except in charges of

treason, felony, and breach of the peace, which is their pres-

» Rot. P»rl. 28 H. VI. toI. ». p. 176.
* If tbia were to rest upon antiquity

of precedent, one might be produced that
would challenge all competition. In
the laws of Ktbelbert, the first Christian
king of Kent, at the end of the sixth
century, we find this prorlsion :

** If the
king call his people to him (i. e. in the
witenagemot), and any one doee an in>

VOL. lU. 7

jory to one of them, let him pay a fine.’’

\^kins, Leges Anglo-Saxon, p. 2.

^ Hatsell, TOl i. p. 12.
* Rot. Pari. 5 H. IV. p. 641.
t The clergy had got a little prece*

dence in this. An act passed 8 H. VI.
c. 1, granting privilege firom arrest for
themselree and eerrante on their way to

convocation.
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ent measure of privilege. Th(; truth was, that, with a right

pretty clearly recognized, as is admitted by the judges in

Thorp’s case, the house of commons hail no regular compul-
sory process at their command. In the cases of Lark, servant

of a member, in the 8th of Henry VI.,* and of Clerke, him-
self a burgess, in the 3!tth of the same king,’ it was thought
neee.s.siiry to effect their release from a civil e.xecution by
special acts of parliament. The commons, in a former in-

stance, endeavored to make the law general that no members
nor their servants might be taken e.xcept for treason, felony,

and breach of peace ; but the king put a negative upon this

part of their petition.

The most celebrated, however, of these early cases of

privilege is that of Thomas Thorp, S|)eaker of the commons
in 31 Henry VI. This |>erson, who was moreover a baron

of the exchequer, had been imprisoned on an execution at

suit of the duke of York. The commons sent some of their

members to complain of a violation of privilege to the king
and loi'ds in parliament, and to demand Thorp’s release. It

was alleged by the duke of York’s counsel that the trespass

done by Thorp was since the beginning of the parliament,

and the judgment thereon given in time of vacation, and not

during the sitting. The lords referred the question to the

judges, who said, after deliberation, that “ they ought not to

answer to that question, for it hath not be used aforetj-me

that the judges should in any wise determine the privilege

of this high court of [)arliament ; for it is so high and so

mighty in his nature that it may make law, and that that is

law it may make no law ; and the determination and knowl-

edge of that privilege belongeth to the lords of the parlia-

ment, and not to the justices.” They went on, however,

after observing that a general writ of supersedeas of all

processes upon ground of privilege had not been known, to

say that, “ rf any person that is a member of this high court

of parliament be arrested in such cases as be not for treason,

or felony, or surety of the peace, or for a condemnation had
before the parliament, it is used that all such persons should

be released of such arrests and make an attorney, so that

they may have their freedom and liberty freely to intend

upon the parliament.”

1 Rot. Pari. Tol. It. p. 857. < Id. Tol. T. p. 874.
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Notwithstanding this answer of the judges, it was con-

cluded by the lords that Thorp should remain in prison,

without regarding the alleged privilege ; and the commons
were directed in the king’s name to proceed “ with all gootlly

haste and speed” to the election of a new speaker. It is

curious to observe that the commons, forgetting their griev-

ances, or content to drop them, made such haste and speed

according to this command, that they presented a new speaker

for approbation the next day.^

This case, as has been strongly said, was begotten by the

iniquity of the times. The state was verging fast towards

civil war; and Thorp, who afterwards distinguished himself

for the Lancastrian cause, was an inveterate enemy of the

duke of York. That prince seems to have been sw.ayijd a
little from his usual temper in procuring so unwarrantable a
determination. In the reign of Edward IV. the commons
claimed privilege against any civil suit during the time of

their session ; but they had recourse, as before, to a particu-

lar act of parliament to obtain a writ of supersedeas in favor

of one Atwell, a member, who had been sued. The present

law of privilege seems not to have been fully established, or

at least effectually maintained, before the reign of Henry
VIII."

No privilege of the commons can be so fundamental as

liberty of speech. This is claimed at the opening of every
parliament by their speaker, and could never be infringed

without shaking the ramparts of the constitution. Richard
II.’s attack upon Haxey has been already mentioned as a
flagrant evidence of his despotic intentions. No other case

occurs until the 33d year of Henry VL, when Thomas
Young, member for Bristol, complained to the commons,
that, “ for matters by him showed in the house accustomed

for the commons in the said parliaments, he was therefore

taken, arrested, and rigorously in open wise led to the Tower
of London, and there grievously in great duress long time

imprisoned against the said freedom and liberty ;
” with mueh

more to the like effect. The commons transmitted this peti-

tion to the lords, and the king “ willed that the lords of his

council do and provide for the said suppliant as in their dis-

1 Rot. Pari. TOl. t. p. 239 ;
UatBelPs * Upon this stibJ<H*t the reader should

Precedents, p. 29. have recourse to HaUell’s Precedents,

Tol 1 chap. 1.
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cretions shall be thought convenient and rea'Onahle.” This

imprisonment of Young, however, had happened six years

before, in consequence of a motion made by him that, the

king then having no issue, the duke of York might be de-

clared heir-apparent to the crown. In the present session,

when the duke was protector, he thought it well-timed to

prefer his claim to remuneration.*

There is a remarkable precedent in the 9th of Henry IV.,

and perhaps tlie earliest authority for two eminent maxims
of parliamentary law— that the commons possess an exclu-

sive right of originating money bills, and tliat the king ought

not to take notice of matters pending in parliament. A
quarrel broke out between the two houses upon this ground

;

and as we have not before seen the commons venture to

clash openly with their superiors, the circumstance is for this

additional reason worthy of attention. As it lias been little

noticed, I shall translate the whole record.

“ Friday the second day of December, which was the last

day of the parliament, the commons came before the king

and the lords in parliaratmt, and there, by command of the

king, a schedule of indemnity touching a certain altercation

moved between the lords and commons was read ; and on

this it was commanded by our said lord the king that the said

schedule should be entered of record in the roll of parlia-

ment ; of which schedule the tenor is as follows : Be it re-

membered, that on Monday the 21st day of November, the

king our sovereign lord being in the council-chamber in the

abbey of Gloucester,^ the lords spiritual and temporal for

this present parliament assembled being then in his presence,

a debate took place among them about the state of the king-

dom, and its defence to resist the malice of the enemies who
on every side prepare to molest the said kingdom and its

faithful subjects, and how no man can resist this malice, un-

less, for the safeguard and defence of his said kingdom, our

sovereign lord the king has some notable aid and subsidy

granted to him in his present parliament. And therefore it

was demanded of the said lords by way of question what aid

would be sufficient and requisite in these circumstances?

1 Rot. Pari. Tol. T. p. 887; W. Wor- loitanco of the crown’ii Interference with
eeeter, p. 476. Mr. Hataell seems to have freedom of speech In parliament, yol. 1.

OTerlooked this case, for he moutions p. 85.

lhatof Strickland, in 1571, as the enrliu.-it ^ This parliament sat at Qloncester.
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To which question it was answered by the said lords sever-

ally, that, considering the necessity of the king on one side,

and the poverty of his people on the other, no le.ss aid could

be sufficient than one tenth and a half from cities and towns,

and one fifteenth and a half from all other lay persons
; and,

besides, to grant a continuance of the subsidy on wool, wool-

fells, and leather, and of three shillings on the tun (of wine),

and twelve pence on the pound (of other merchandise), from

Michaelmas next ensuing for two years thenceforth. Where-
ujxm, by command of our said lord the king, a message w’as

sent to the commons of this parliament to cause a certain

number of their body to come before our said lord the king

and the lonls, in order to hear and report to their compan-
ions what they should be commanded by our said lord the

king. And upon this the said commons sent into the pres-

ence of our said lord the king and the said lords twelve of

their companions
; to w'hom, by command of our said lord the

king, the said question was declared, with the answer by the

said lords severally given to it. Which answer it was the

pleasure of our said lord the king that they should report to

the rest of their fellows, to the end that they might take the

shortest course to comply with the intention of the said lords.

Which report being thus made to the said commons, they

were greatly disturbed at it, saying and asserting it to be
much to the prejudice and derogation of their liberties. And
after that our said lord the king had heard this, not willing that

anything should be done at present, or in time to come, that

might anywise turn against the liberty of the estate for

which they are come to jiarliament, nor against the liberties

of the .said lords, wills and grants and declares, by the ad-

vice and consent of the said lords, as follows : to wit, that it

shall be lawful for the lords to debate together in this present

parlitimcnt, and in every other for time to come, in the

king’s absence, concerning the condition of the kingdom, and

the remedies necessary for it And in like manner it shall

be lawful for the commons, on their part, to debate together

concerning the said condition and remedies. Provided al-

ways that neither the lords on their part, nor the commons
on theirs, do make any re[X)rt to our said lord the king of

any grant granted by the commons, and agreed to by the

loi^s, nor of the communications of the said grant, hefore

that the said lords and commons are of one accord and agree-
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ment in tliis matter, and then in manner and form accus-

tomed— that is to say, by the mouth of the speaker of tlie

said commons for the lime btdng— to the end that the said

lords and commons may have what they desire (avoir puis-

sent leiir gree) of our .<aid lord the king. Our said lord the

king willing moreover, by the consent of the said lords, that

the communication had in this present parliament as above

be not drawn into precedent in time to come, nor be turned

to the prejudice or derogation of the liberty of the estate for

which the said commons are now come, neither in this

present parliament nor in any other time to come. But
wills that himself and all the other estates should be as free

as they were before. Also, the said last day of parliiunent,

the said .speaker prayed our said lord the king, on the part

of the said common.s, that he would grant the said commons
that they should depart in as great liberty as other commons
had done before. To which the king answered that this

pleased him well, and that at all times it had been his de-

sire.”
*

Every attentive reader wilt discover this remarkable pas-

sage to illustrate several points of constitutional law. For
hence it may be perceived— first, that the king was used in

those times to be present at debate's of the lords, personally

advising with them upon the public business ; which also ap-

pears by many other pa.ssages on record ; and this practice,

I conceive, is not abolished by the king’s present declaration,

save as to grants of money, which ought to be of the free will

of parliament, and without that fear or influence which the

presence of .so high a person might create : secondly, that it

was already the established law of parliiunent that the lords

should consent to the commons’ grant, and not the commons
to the lords’ ;

since it is the inversion of this order whereof

the commons complain, and it is said expressly that grants

are made by the commons, and agreed to by the lords

:

thirdly, that the lower house of parliament is not, in proper

language, an estate of the realm, but rather the image and
representative of the commons of England ; who, being the

third estate, with the nobility and clergy make up and con-

stitute the people of this kingdom and liege subjects of the

crown.*

1 Rot. Pari. Tol. iH. p. 611- people, and not vrlthout the authority of
^ A notion is entertained by many some very respectable names, that tha
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Enolish Const. PRIVILEGE OF PARLUMENT. 103

At tlie next meeting of parliament, in allusion probably to

this disagreement between the houses, the king told them
that the states of parliament were- come together for the

common profit of the king and kingdom, and for unanimity’s

sake and general consent ;
and therefore he was sure the

commons would not attempt nor say anything but what
should be fitting and conducive to unanimity ; commanding
them to meet together and communicate for the public

service.*

It was not only in money bills that the originating fiower

was supposed to reside in the commons. The (rourse of

proceedings in parliament, as has been seen, from the com-
mencement at least of Edward III.’s reign, was tliat the

commons presented petitions, which the lords, by themselves,

king U one of the three estates of the
realm, the lords spiritual and temporal
forming together the secon<l,aa the corn-
moDsiti parliament do the third. This
1b contra^cted by the general tenor of
our ancient records and law-books; and
indeed the analogy of other governmente
ought to have the greatest weight, even
if more reason for doubt appeared upon
the fice of our own authorities. But the
instances wliere the tliree cst^ites are de-
clared or implied to be the nobilitv.cleixy,
and commons, or at le:ist their repre-
BtMiUtive.s in parliament, arc too numer-
ous for insertion. This land shuideth,
luiys the Chancellor StiUington, in 7th
K’iward IV.. by three staU*s, and aUive
that cue principal, that Is to wit, lords
spirituai, lords temporal, and commoris,
and over that, sUte royal, as our sover-
eign lord the king. Itot. Rirl. vnl. v.

p. Ti)U.s, too, it is declared that the
treaty of Staples in 1492 was to be con-
finiK’d per tre.s status regni Augliierite
et debits coavocatos, videlicet piT pro-
iatos et cleruni, nobiles et communitites
eju-sdem regni. Rymer, t. xH. p.

I will not, however, suppress one
p:iss^tg^, find the only Instance that h;iB

iM'Curred in my reitding, where the king
dot!S apjHffir to have heeu reckoned among
the thrtfe estate*. The commoos say, in
the 2d of Henry IV., that the stites of
the n*alm imiy ^ compared to a trinity,

that is, the king, the lords spiritual and
tern poril, and the commons. Rot. Pari,
vol. Hi. p. 459. In this expression, how-
ever. the sense shows that by estites of
the realm they meant members, or uec-
ess;iry parts, of the parliament.

\Vhitelockc,on the I’arliamentaryWrit,
vol. U. p. 43, argues at lengt!i, that the
three estates are king, loi^, aud com-

mons, which seems to have been a car-
rent doctrine among the popular lawyers
of the .«eventecDth century. His reason-

ing is chicHy grounded on the baronial

tenure of bi.shops, the validity of acts
passed against their consent, and other
arguments of the same kind

;
which might

go to prove that there are only at pres-

ent two estates, but can never turn the
king into one.
The source of this error Is an inatten-

tion to the primary sense of the word
estate (status), which means an order or
condition into which men are claSsHed by
the in.stitutions of society. It is only in
a Hocond.iry, or rather an elliptical appli-

cation, that it ran l>e referred to their

rcpri'sentfitives in parliament or national

councils. The lords temporal, indeed, of

England nro identical with the estate

of the nobility
;
hut the house of com-

mons is not, strictly speaking, the estate

of commonalty, to which its members
belong, and from which they are deputed.
So the whole body of the clergy are prop-

erly s|>efikiDg one of the estates, and are
described a.s such in the older authori-

ties, 21 lUc. II. Rot. Pari. vol. Hi. p. 348,
though latterly the lord* spiritual in par-

liament acquired, with le.^s correctness,

that iip])ellation. Hody on Convocation.*,

p. 42ii. The bishops, indeed, may be
said, constructively, to represent the

whole of the clorgv, with whose griev-

ance.* they are supposed to be best ac-

quainted, and who.*e rights it U theli

piK:uUirduty to defend. And I do not
flud that tlie inferior clergy had any
other ri‘pre.*ontatioD in the cortes of Cas-

tile and .\ragon. where the ecclesiastical

order was always counted among the
estates of the re.alm.

1 Rot. Pari. vol. ill. p. 623.
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104 PKIVILEGE OF PAKLIAMENT. Chap. VIII. Part III.

or with the assistance of the council, havin" duly considered,

the sanction of the king was notified or withheld. This was
so much according to usage, that, on one occasion, when the

commons requested the advice of the other house on a matter

before them, it was answered that the ancient custom and
form of parliament had ever been for the commons to re(>ort

their own opinion to the king and lords, and not to the con-

trary ;
and the king would have the ancient and laudable

usages of parliament maintained.^ It is singular that in the

terror of innovation the lords did not discover how materially

this usage of parliament took oflT from their own legislative

influence. The rule, however, was not observed in succeed-

ing times ;
bills originated indiscriminately in either house

;

and indeed some acts of Henry V., which do not api>ear to

be grounded on any petition, may be suspected, from the

manner of their insertion in the rolls of parliament, to have
been proposed on the king’s part to the commons.® But
there is one manifest instance in the 18th of Henry VI.,

where the king requested the commons to give their authori-

ty to such regulations* as his council might provide for

1 Rot. Part. 6 R. n. p. 100.
« SUt. 2 H. V. 0. 6, 7, 8, 9 i 4 H. VI.

0. 7.
s Rot. Pari. Tol. t. p. 7. It appears

bj a case in the Year Book of the 83d
of Henry VI., that, where the lords

made only some minor alterations in

a bill sent up to them from the com-
mons, even If It related to a grant of

money, the custom was not to remand
it for their assent to the amendment.
Brooke's Abridgment: Parliament. 4.

The passage is worth extracting, in order

to illustrate the course of proceeding in

parliament at that time. Case fuit que
Sir J. P. fuit attaint de certeyn trespas

paractede parliament^ dont les commons
furent assentus, que sii ne vient eins per

tiel jour que il forfeytera tiel summe, et

lea seigneurs done plus loogejour, et le

bil nlent reballe al commons arrere; et

per Kirby, clerk des roles del parliament,

I’uso del* parliament est. que si bil vient

primes a les commons, et iLs passent ceo,

il est use d'endorser ceo en tiel forme,

Solt bayle as seigniors; et si le.s seig-

niors 7ie le rotf ne alteront )e bil, donquee

est use a liverer ceo ol clerke del parlia-

mente de.stre enrol sautu endorser ceo. .

Kt si lc.s seigniors voleut alter uu bil in

ceo que poet estover ore le bil, ils poyent
muuz remandre ceo al commons, come si

lescominons graunte poundage, purqua-
tuor ans, et les grantent nisi par deux

ans, ceo ne serra rebayle al commons;
mes si les commons gruuntent nisi pur
deux, ans. et les seigneurs pur quatreans,
la ceo Berra reliver al commons, et en
cest case les stdgniors doyent falru uu
sedule do lour Intent, ou d’enUorscr le

bil en ceste forme, Lea seigneurs ceo
assentent pur durer par quatuor ans; ct
quant les commons ount le bil arrere, et
ne Tolent assenter a ceo, ceo ne poet
estre un artre; mes si lescominons volent
assenter, douquM ils indorse leur rcspoiis

sur le mergent ne basse deius le bil en
tiel fonne, Les commons sont asseiitans
al sedul des seigniors, a mesme eerily bil

annexe, et donques sera buyle ad clerke
del parliament, ut supra. Et si un bil

soil primes liver al seigniors, et ie bil

passe eux, ils ne usontde favre ascun en-
dorsement, mess de mitter ie bil as com-
mons

;
et donques, si le bil pas.'ie les com-

mons, 11 est use destre Isslnt endorce,
Lt>s commons sont assentunts; et ceo
prove que Had passe les seignior* devant,
ct lour assent est a cest pu.sser del seig-

niors
;
et ideo ce.st nctc supra nest bon,

pur ceo (|ue ne fuit rebaile as cummon.s.
A singular assertion is made in the

Year Book ^ E Iv.p 48 (Maynard's
edit.), that a subsidy granted by the
commons without assent of the peers is

good enough. This canuot surely have
been law at that time.
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redressing the abuse of purveyance; to which they as-

sented.

If we are to choose constitutional precedents from seasons

of tranquillity rather than disturbance, which surely is the only

means of preserving justice or consistency, but little intrinsic

authority can be given to the following declaration of parlia-

mentary law in the 11th of Richard II. : “ In this parliament

(the roll says) all the lords as well spiritual and temporal

there present claimed as their liberty and privilege, that the

great matters moved in this parliament, and to be moved in

other parliaments for time to come, touching the peers of the

land, should be treated, adjudged, and debated according to the

course of parliament, and not by the civil law nor the common
law of the land, used in the other lower courts of the kingdom ;

which claim, libertj’, and privileges, the king graciously al-

lowed and granted them in full parliament.” * It should be
remembered that this assertion of paramount privilege was
made in very irregular times, when the king was at the mercy
of the duke of Gloucester and his associates, and that it had
a view to the immediate object of justifying their violent pro-

ceedings against the opposite party, and taking away the re-

straint of the common law. It stands as a dangerous rock

to be avoided, not a lighthouse to guide us along the channel.

The law of parliament, as determined by regular custom, is

incorporated into our constitution
; but not so as to warrant

an indefinite, uncontrollable assumption of power in any case,

least of all in judicial procedure, where the form and the es-

sence of justice are inseparable from each other. And, in

fact, this claim of the lords, whatever gloss Sir E. Coke may
put upon it, was never intended to bear any relation to the

privileges of the lower house. I should not, perhaps, have
noticed this passage so strongly if it had not been made the

basis of extravagant assertions as to the privileges of parlia-

ment;* the spirit of which exaggerations might not be ill

adapted to the times wherein Sir E. Coke lived, though I

think they produced at several later periods no slight mischief,

some consequences of which we may still have to experience.

The want of all judicial authority, either to issue process

or to examine witnesses, together with the usual Contoted

shortness of sessions, deprived the house of com-
mons of what is now considered one of its most determined

1 Rot. Pari. Tol. iii. p. 2AI. ^ Coke's 4th luslitatej p. 16.
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106 CONTESTED ELECTIONS. Chap. VIII. Pabt IIL

fundamental privilef^cs, the cognizance of disputed elections.

Upon a false return by the sheriff, there was no rem-
edy but through the king or his council. Six instances

only, I believe, occur, during the reigns of the Plantagenet

family, wherein the misconduct or mistake of the sheriff is

recorded to have calle<i for a specific animadversion, tliougii it

was frequently the gi-onnd of general complaint, and even of

some statutes. The first is in the 12tli of Edward II., when
a petition was presented to tlm council against a false return

for the county of Devon, the petitioner having been duly

elected. It was referred to the court of exclie<iuer to summon
the sheriff before them.' The next occurs in the 3Cth of

Edward III., when a writ was directed to the sheriff of Lan-
cashire, after the dissolution of [>arliament, to inquire at the

county-court into the validity of the election
; and upon his

neglect a second writ issued to the justices of the peace to

satisfy themselves about this in the best manner they could,

and report the truth into chancery. This inquiry after the

dissolution was on account of the wages for attendance, to

which the knights unduly returned could have no pretence.*

We find a third cfise in the 7th of Richard II., w'hen the

king took notice that Thomas de Camoys, who was sum-
moned by writ to the house of peers, had been elected knight

for Surrey, and directed the sheriff to return another.* In

the same year the town of Shaflesbury petitioned the king,

lords, and commons against a false return of the sheriff of

Dorset, and prayed them to order remedy. Nothing further

appears respecting this petition.* This is the first insbince of

the commons being noticed in matters of election. Hut the

next case is more material ; in the 5th of Henry IV. the

commons prayed the king and lords in parliament, that, be-

cause the writ of summons to parliament was not sufficiently

returned by the sheriff of Rutland, this matter might be ex-

amined in parliament, and in ca-e of default found therein

an exemplary punishment might be inflicted
; whereupon the

lords sent for the sheriff and Oneby, the knight returned, as

well as for Thorp, who hud been duly electeil, and, having ex-

amined into the facts of the case, directed the return to be

amended, by the insertion of Tliorp’s name, and committed

1 GlanvIPfi Reporta of Elections, edit. * OlaDTil’s Reports, ibid, from Rryone.
1774; Introduction, p 12. * OlaimPs Reports, ibid, from Trynne

* 4 Pryooe, p 261.
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the sheriff to the Fleet till he should pay a fine at the king’s

pleasure.* The last passage that I can produce is from the

roll of 18 H. VI., where “ it is considered by the king, with

the advice and assent of the lords spiritual and temporal,”

that, whereas no knights have been returned for Cambridge-

shire, the sheriff shall be directed, by another writ, to hold a

court and to proceed to an election, proclaiming that no person

shall come armed, nor any tumultuous proceeding take place ;

something of which sort appears to have obstructed the exe-

cution of the first writ. It is to be noticed that the commons
are not so much as named in this entry.* But several pro-

visions were made by statute under the Lancastrian kings,

when seats in parliament became much more an object of

competition than before, to check the partiality of the sheriffs

in making undue returns. One act (11 II. IV. c. 1) gives

the justices of assize power to inquire into this matter, and
inflicts a penalty of one hundred pounds on the sheriff. An-
other (6 H. VI. c. 4) mitigates the rigor of the former, so far

as to permit the sheriff or the knights returned by him to trav-

erse the inquests before the justices ; that is, to be heard in their

own defence, which, it seems, had not been permitted to them.

Another (23 H. VI. c. 14) gives an additional penalty upon
false returns to the party aggrieved. These statutes conspire

with many other testimonies to manifest the rising importance

of the house of commons, and the eagerness with which gen-

tlemen of landed estates (whatever might be the ease in petty

boroughs) sought for a share in the national representation.

Whoever may have been the original voters for county re-

presentatives, the first statute that regulates their in whom
election, so far from limiting the privilege to ten-

ants in capite, appears to place it upon a very koightg

large and democratical foundation. For (as I

rather conceive, though not without much hesitation), not

only all freeholdera, but all persons whatever present at the

county-court, were declared, or rendered, capable of voting

for the knight of their shire. Such at least seems to be the

inference from the expressions of 7 H. IV. c. 15, “ all who
are there present, as well suitors duly summoned for that

cause as others.” * And this acquires some degree of confir-

1 Olanvirs Reports, ibid, and Rot. Pari hypotheftis, thoagh embraced by Prynne.
vol. iii. p. 580. iii, I confers, much opposed to general

* Rot. ^ri. Tol. T. p 7. opinion
;
and a rery rv^poctable living

* 8 Prynne’s Register, p. 187. This writer treats such an Interpretation of
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108 ELECTION OF BURGESSES. Chap. VIII. Part IH.

mation from the later statute, 8 II. VI. c. 7, which, reciting

that “elections of knights of shires have now of late been
made by very great, outrageous, and excessive number of

people dwelling within the same counties, of the which most

part was people of small substance and of no value,” confines

the elective franchise to freeholders of lands or tenements to

the value of forty shillings.

The representation of towns in parliament was founded

Kiectioiuof upon two principles— of consent to public bur-
burguiaes. dens, and of advice in public measures, especially

such as related to trade and shipping. Upon both these ac-

counts it was natural for the kings who first summoned them
to parliament, little fore.seeing that such half-emancipated

burghers would ever clip the loftiest plumes of their prerog-

ative, to make these assemblies numerou.s, and summon mem-
bers from every town of considenition in the kingdom. Thus
the writ of ’23 E. I. directs the sheriffs to cause deputies to be

elected to a general council from every city, borough, and
trading town. And although the last words are omitted in

subsequent writs, yet their spirit was preserved ; many towns

having constantly returned members to parliament by regular

summonses from the sheriffs, which were no chartered bor-

oughs, nor had apparently any other claim than their popu-

lousness or commerce. These are now called boroughs by
prescription.*

the statute 7 H. IV. as chimerical. The
wortln cited in the text, ** tm others,

mean only, acrordlnK to him, Ruiton* not
duly summoned. Ilcywood on Elections,
Tol. i. p. 20. But, aa I presume, the
fiumrooDS to freeholders was by general
proclamation

;
so that it is not easy

to perceiTo what diflfercnoe there could
be between summoned and unsunnuoned
suitors. Aud if the words are supposed
to glance at the priviite summonses to

a few friends, by means of which the
slieriSs were accustomed to procure a
clandestine election, one can hardly im»
agiue that such persons would be styled
duly summoned.'^ It is not unlikely,

however, that these large expressions
were in^vcrtently used, and that they
led to that inundation of voters without
property which rendered the subsequent
act of Henry VI. necessary. That of
Henry IV. bad itself been occasioned by
an opposite evil, the close election of
knights by a few persons in the name of
the county.
Yet the consequence of the statute of

Henry IV. was not to let In too many
voters, or to render elections tumultuous,
in the largest of English counties, what-
ever it might he in others. Prynne has
published some singular sheHff^s in-
dentures for the county of York, all

during the interval between the acts of
Henry IV. and Henry VI., which are
sealed by a few persons calling them-
selves the attorneys of some peers and
ladies, who, as far as appears, had solely

returned the knights of that shire. 8
Prynne, p. 152. \Vbat degree of weight
these anomalous returns ought to possess

1 leave to the reader.
1 The majority of prescriptive boroughs

have prescriptive corporations, which
carry the legal, which is not always the
mor^, presumption ofan original charter.

But many boroughs and towns in Eng-
land have burgesses by prescription, that
never were incorporate.’’ Ch. J. Ho-
bart in Dungannon Case, Hobart’s Re-
ports, p. 15. And Mr. Luders thinks, I

know not how justly, that in the age of
Edward I., which is most to our immedi-
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Besides these respectable towns, there were some of a less

eminent figure which had writs directed to them as ancient

demesnes of the crown. During times of arbitrary taxation

the crown had set tallages alike upon its chartered boroughs

and upon its tenants in demesne. When parliamentary con-

sent beciime indispensable, the free tenants in ancient de-

mesne, or rather such of them as inhabited some particular

vills, were called to parliament among the other representa-

tives of the commons. They are usually specified distinctly

£i-oin the other classes of representives in grants of subsidies

throughout the parliaments of the first and second Edwards,
till, al)Out the beginning of the third’s reign, they were con-

founded with ordinary burgesses.^ This is the foundation of

that particular species of elective franchise incident to what
we denominate burgage tenure ; which, however, is not con-

fined to the ancient demesne of the crown.®

The proper constituents therefore of the citizens and bur-

gesses in parliament appear to have been— 1. All chartered

boroughs, whether they derived their privileges from the

crown, or from a mesne lord, as several in Cornwall did from
Richard king of the Romans;® 2. All towns which w'ere the

ancient or the actual demesne of the crown ; 3. All consider-

able places, though unincorporated, which could afford to

defray the expenses of their representatives, and had a no-

table interest in the public welfare. But no parliament ever

perfectly corresponded with this theory. The writ

was addressed in general terms to the sheriff, re- toe*»heriff

quiring him to cause two knights to be elected out
n

~
. « boroughs.

of the body of the county, two citizens from every

city, and two burgesses from every borough. It rested alto-

gether upon him to determine what towns should exercise

this franchise ; and it is really incredible, with all the care-

ftto purpose, there were not perhaps
thirty corporations In the kingdom.**
Iteports of Elections, ?ol. 1. p. 98. But I
must allow that, In the opinion of many
sound lawyers, the representation of un*
chartered, or at least unincorporated
boroughs was rather a rral privilege, and
founded upon tenure, than one ari.4iDg

out of their share in public contribu-
tions. Ch. J. Holt In Ashby t. Wliite, 2
Ld. Raymond, 951. Heywood on Borough
Elections, p. 11. This inquiry is very
obscure ; and perhaps the more so, be-
cause the learning directed toward it

has more frequently been that of advo-
cates pleading for their clients than of
unbiassed antiquaries. If this be kept in
view, the lover of constitutional history
will find much information In several of
the reported cases on controverted elec-

tions
;
particularly those of Tewksbury

and Liskeard, in Peckwell’s Reports,
vol. I.

t Brady on Boroughs, p. 76, 80, and
163. Case of Tewksbury, In Peckwell's
Reports, vol. i. p. 178.

2 Littleton, s. 162, 168.
s Brady, p. 97.
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lessnesa and ignorance of thoae times, what frauds the slieriffs

ventured to commit in executing this trust. Thougli parlia-

ments met almost every year, and there could be no mistake

in so notorious a fact, it was the continual practice of sheriffs

to omit boroughs that had been in recent habit of electing

members, and to return upon the writ that there were no
more within their county. Thus in the 12th of Edward III.

the sheriff of Wiltshire, after returning two citizens for Salis-

bury, and burgesses for two boroughs, eoncludes with these

words:— ‘‘There are no other cities or boroughs within my
bailiwick.” Yet in fact eight other towns had sent members
to preceding parliaments. So in the Cth of Edwiird II. the

sheriff of Bucks declared that he had no borough within his

county except Wycomb; though Wendover, Agmondesham,
and Marlow luul twice made returns since that king’s acces-

sion.* And from this cau.se alone it has ha|>pened that many
towns called boroughs, and having a charter and constitution

as such, have never retumed members to parliament; some
of which are now among the mo.st considerable in England,

as Leeds, Birmingham, and Macclesfield.”

It has been suggested, indeed, by Brady,* that these returns

may not appear so false and collusive if we suppose the sheriff

to mean only that there were no resident burgesses within

these boroughs fit to be returned, or that the expense of their

wages would be too heavy for the place to support. And no
doubt the latter plea, whether Implied or not in the return,

was very frequently an inducement to the sheriffs to spare

the smaller boroughs. The wages of knights were four shil-

lings a day, levied on all freeholders, or at least on all holding

by knight-service, within the county Those of burgesses

t Brady on Boroughiiy p. 110. 8
Prynne, p. 231. The latter eren argues
that thU power of omitting ancient
borougliA waa legally veeted in the sheriff

before the 5th of Richard II.; and
though the language of that act implies

the contrary of this porition, yot it is

more than probable that most of our
parilamentary boroughs by prescription,

csp<*clally such as were then unincorpo-

rated. are indebted for their privllegis to

the exercise of the sheriff's discretion

;

not founded on partiality, which would
rather have led him to omit them, but
on the broad principle that they were
sufflciently opulent and important to

Bond representatlTcs to parliament.

* Willis, Notitia Parliamentaria, toI. 1.

preface, p. 35.

» p. 117.
^ It is a perplexing question whetlicr

freeholders In socage were liable to con-
tribute towards the wages of knights;
and authorities might be produced on
both sides. The more probable supposi-
tion is, that they were not exempted.
See the various petitions relating to the
payment of wages In Prynne's fourth
llegister. This is not unconnected with
the question as to their right of suffrage.
See p. 116 of this volume. Preehnidera
within franchises made repeated endeav-
ors to exempt themselves from payment
of wages. Thus in 9 H. IV. It was sat-
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were half that sum ;
* but even this pittance was raised with

reluctance and difficulty from miserable burghers, little solici-

tous about political franchises. Poverty, indeed, seems to

have been accepted as a legal excuse. In the 6th of E. II.

the sheriff of Northumberland returns to the writ of sum-
mons that all his knights are not sufficient to protect the

county; and in the 1st of E. III. that they were too much
ravaged by their enemies to send any members to parliament.’^

The sheriffs of Lancashire, after .several returns that they

had no boroughs within their county, though Wigan, Liver-

pool, and Preston were such, alleged at length that none

ought to be called upon on account of their poverty. This

return was constantly made, from .36 E. III. to the reign of

Henry VI.*

The elective franchise was deemed by the boroughs no
privilege or blessing, but rather, during the chief

part of this period, tin intolerable grievance, of borougiu

Where they could not persuade the sheriff to omit

sending his writ to them, they set it at denance by
sending no return. And this seldom failed to succeed, so that,

after one or two refusals to comply, which brought no punish-

ment upon them, they were left in quiet enjoyment of their

insignificance. The town of Torrington, in Devonshire, went

tied 1)7 parliament that, to put an end
to the difiputee on this subject between
the people of Cambnd^f^hire and those

of the Isle of Ely, the latter should pay
200/. and be quit In future of all charge.s

on that account. Rot. Pari. vol. iv. p.
883. By this means the inhabitants of
that franchiso seem to have purchased
the ri^ht of suffrage, which they still

enjoy, though not, 1 suppose, suitors to

the county-court, lii most other fntn*

chises, and in many cities erected into
distinct counties, the same privilege of
voting for knights of the shire is practi-

eally e.xercised; but whether this has
not proceeded as much from the tendency
of returning officers and of parliament
to favor the right of election in doubtful
cases, as from the merits of their preteu-
sions, may be a question.

1 The wages of knights and burgesses
were first reduced to this certain sum
by the writs De levandis exponsis. 16 B.

II. Prynne’s fourth Register, p.
These were issued at the request of
those who bad served, after the dissolu-

tioD of parliament, and includc^l a cer-

tain niuiiber of days, according to tho
distance of the county whence they

came, for going and returning. It ap-
pears by these that thirty-five or forty

miles were reckoned a day's journey
;

which may correct the exaggerated no-
tions of bad roa<i8 and tardy locomotion
that are sometimes entertained. 8ee
Prynne’s fourth Register, and Willis’s

Notitia Pariiameutaria, passim.
The latest entries of writs for expenses

in the close rolls are of 2 H. V.; but
they may be proved to have issued much
longer; and Prynne traces them to the

end of Henry VIII. ’s reign, p 495.

Without the formality of this writ a
very few instances of towns remunenit-
ing their burgesses for attembince iit

parliament are known to have orcurred
in later times. Andrew Marvel Is com-
monly said to have been the last who
received this honorablesaiary. A modern
book asserts that wages were paid In

some Cornish boroughs as late as the
eighteenth century. Lysons’s Cornwall,

preface, p. xxxii.
;

but the passage

quoted in proof of this is not prec^
enough to support so unlikely a fact.

* 8 Prynne, p. 166
3 4 Pryune, p- 817-
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112 ELECTORS IN BOROUGHS. Chap. VIII. Part HI.

further, and obtained a charter of exemption from sending

burgesses, grounded upon what the cliarter iisserts to appear

on the rolls of chancery, that it had never been represented

before the 21st of E. III. This is ab^olutcly false, and is a
proof how little we can rely upon the veracity of records,

Torrington having made not less than twenty-two returns be-

fore that time. It is curious that in spite of this charter the

town s«‘nt members to the two ensuing parliaments, and then

ceased forever.' Richard II. gave the inhabitants of Col-

chester a dispensation from returning burgesses for five years,

in consideration of the cxj>en.ses they had incurred in fortify-

ing the town.' But this immunity, from whatever reason,

was not regarded, Colchester having continued to make re-

turns as bcf()re.

The partiality of sheriffs in leaving out boroughs, which
were accustomed in old time to come to the parliament, was
repressed, as far as law could repress it, by a statute of Rich-

ard II., which imposed a fine on them for such neglect, and
upon any member of parliament who should absent himself

from his duty.* But it i.s, I think, highly probable that a
great part of those who were elected from the boroughs did

not trouble themselves with attendance in parliament. The
sheriff even found it necessary to take sureties for their exe-

cution of so burden.some a duty, whose names it was usual,

down to the end of the fifteenth century, to endorse upon the

writ, along with those of the elected.* This expedient is not

likely to have been very successful ; and the small number,

comparatively speaking, of writs for expenses of members
for boroughs, which have been published by Prynne, while

those for the knights of shires are almost complete, leads to

a strong presumption that their attendance was very defective.

This statute of Richard II. produced no sensible effect.

By what persons the election of burgesses was usually

made is a question of great obscurity, which is still

riMtorein occasionally debated before committees of parlia-

w'^*’***’
ment. It appears to have been the common prac-

tice for a very few of the principal members of

the corporation to make the election in the county-court, and

1 4 Prynne, p. 820. timcA an elected bnrgeM abaolutely r»>
s 8 Prynne, p. ^1. to go to parliament, and drore his
* 5 R. II. stat. H. o. 4. ron^tituente to a Rreah choice. 8 Prynne,
t Luders'a Reports, toI. i. p. 15. Some* p. 277-
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English Const. OF THE COMMONS. 113

their names, as actual electors, are generally returned upon
tlie writ by the sheriff.^ But we cannot surely be warranted

by this to infer that they acted in any other capacity than as

deputies of the wliole body, and indeed it is frequently ex-

pressed that they chose such and such persons by the assent

of tlie community ;

^ by wliich word, in an ancient corporate

borough, it .seems natural to understand the freemen partici-

pating in its general franchises, rather than the ruling body,

which, in many instances at present, and always jicrhaps in

the earliest age of corporations, derived its authority by dele

gation from the rest. The consent, however, of the inferio.

freemen we may easily believe to have been merely nominal;

and, from being nominal, it would in many places come by
degrees not to be required at all ; the corporation, specially so

denominated, or municipal government, acquiring by length

of usage an exclusive privilege in election of members of

parliament, as they did in local administration. This, at least,

appears to me a more probable hypothesis than that of Dr.

Brady, who limits the original right of election in all corpo-

rate boroughs to the aldermen or other capital burgesses.*

The members of the house of commons, from this occa-

sional disuse of ancient boroughs as well as from the Member* of

creation of new ones, underwent some fluctuation the house of

during the period subject to our review. Two
hundred citizens and burgesses sat in the parliament held by
Edward I. in his twenty-third year, the earliest epoch of ac-

knowledged representation. But in the reigns of Edward III.

and his three successors about ninety places, on an average.

1 8 Prynne, p. 252.
3 8 Prynne, p. ^7, de aseensu totlne

communitatis pnedicUc elegerunt R. \V .

;

80 in sereml other inetancee quoted in
Che eosuing pages.

s Bmdy on Boroughs, p. 132, &c.
Mr. Allen, than whom no one of equal
learuiug was ever less inclined to de-
preciate popular rights, inclines more
than we should exiect to the school of
Brady in this point. There is reason
tu beliere that originally the right of
election iu boroiigli.H was rested in the
TOverning part of these communities, or
In a select portion of the burgesses ; and
that, in the progress of the house of
commons to power and importance, the
tendency has been in general to render
the elections more popular. It Is certain
that for many years burgesses were
elected In the county courts, and appar-

VOL. lu. 8

ently by delegates from the boroughs,
who were authorized by their fellow-

burgesses to elect representatires for

them in parliament. In the reigns of
James I. and Charles I., when popular
principles were In their greatest idgor,

there was a strong disposition in the
house of commons to extend the right
of suffrage in boroughs, and in many
instances these efforts were crowned with
success.’* £din. Ker. xxriH. 145. But
an election by delegatee chosen for that
purpose by the burgesses at large is very
different f^m one by the gorerning part
of the community. Bren in the latter

ease, boworer, this part had generally

been chcMen, at a greater or less interr^
of time, by the entire body. Some-
times, Inde^, corporations fell into self-

election and l^ame close.
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114 MEMBERS OF THE Chap. VHI. Part UI.

returned members, so that we may reckon this part of the

commons at one liundred and eiglity.* These, if refjular in

their duties, might appear an over-tialance for the seventy-

four knights who sat with them. But the dignity of ancient

lineage, territorial wealth, and military character, in times

when the feudal spirit was hardly extinct and that of chivalry

at its height, made these burghers vail their heads to the

landed aristocracy. It is pretty manifest that the knights,

though doubtless with some supiKtit from the representatives

of towns, sustained the chief brunt of battle against the crown.

The rule and intention of our old constitution was, that each

county, city, or borough, should elect deputies out of its own
body, resident among themselves, and consequently acquainted

with their necessities and grievances.* It would be very in-

teresting to discover at what time, and by what degrees, the

practice of election swerved from this strictness. But I have
not been able to trace many steps of the transition. The
numl)er of practising lawyers who sat in parliament, of which
there are several complaints, seems to afford an inference that

it had begun in the reign of Edward III. Besides several

petitions of the commons that none but knights or reputable

squires should be returned for shires, an ordinance was made
in the forty-sixth of his reign that no lawyer practising in the

king’s court, nor sheriff during his shrievalty, be returned

knight for a county ; beettuse these lawyers put forward many
petitions in the name of the commons which only concerned
their clients.* This probably was truly alleged, as we may
guess from the vast number of proposals for changing the

course of legal process which fill the rolls during this reign.

It is not to be doubted, however, that many practising lawyers

were men of landed estate in their respeetive counties.

An act in the first year of Henry V. directs that none be
chosen knights, citizens, or burgesses, who are not resident

within the place for which they are returned on the day of

1 WilHR, Notitia ParIlam«Qtarbif Tol.

iii. p. 96f &e.
; 8 Prynne, p. 2^. &c.

3 In 4 Edw. II. the flheHfT of Rutland
made thU return : Eli^ fed In pleno
eomitatu« loco duorum mUitum^ eoquod
mllltes non sunt In hoc comitatu com-
morantes, duoa hominea de comltAtu
Rutland, de discretioHbus et nd labor*

andum potentloribuR, kc, 3 Prynne. p.
170. But this deficiency of actual
knights soon became very commou. In

19 K. IT. there were twenty-eight mem*
ben returned from shires who wen not
knights, and but twenty-seren who were
such. The former had at this time only
two shillings or three shillings a day for
their wages, while the real knights had
four shillingR. 4 Prynne, p. W, 74. But
in the next reign their wages were put
on a level

.

8 Rot. Pari. Tol. ii. p. 810i
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the date of the writ.* This .'itatute apparently indicates a point

of time when the deviation from the line of law was frequent

enough to attract notice, and yet not so established as to pass

for an unavoidable irregularity. It proceeded, however, from

great and general causes, which new laws, in this instance very

fortunately, are utterly incompetent to withstand. There can-

not be a more apposite proof of the inefficacy of human insti-

tutions to struggle against the steady course of events than

this unlucky sUitufe of Henry V., which is almost a solita-

ry instance in the law of England wherein the principle of

desuetude has been avowedly set up against an unrepealed

enactment. I am not aware, at least, of any other, which

not only the hoii.se of commons, but the court of king’s bench,

has deemed itself at lilierty to declare unfit to be observed.®

Even at the time when it was enacted, the law had probably,

as such, very little effect. But still the plurality of elections

were made according to ancient usage, as well as statute, out

of the constituent body. The contrary instances w'ere excep-

tions to the rule ; but exceptions increasing continu.ally, till

they subverted the rule itself. Prynne has remarked that

we chiefly find Cornish .surnames among the representatives

of Cornwall, and those of northern families among the re-

turns from the North. Nor do the members for shires and

towns seem to have been much interchanged ; the names of

the former belonging to the most ancient families, while those

of the latter have a more plebeian cast.® In the reign of

Edward IV., and not before, a very few of the burgesses bear

the addition of estpiire in the returns, which became universal

in the middle of the succeeding century.®

Even county elections seem in general, at least in the

1 Rot. Pari. 1 H. V. c. 1.

S See the caM> of Dublin unlTersIty in

the first volume of PeckweU'S Reporta
of conteflU'd elections. Note D, p. 53.

The statute itaelf waa repealed by 14 G.

m. c. 5S.

8 Ry 23 H. VI. c. 15, none but gen-
tlemen born, generosi a natiritate. are

capable ofnltUng in parlUment aa knights

of counties : an election w»w aet nt*ii1e

89 H. VI. because thn person returm*<l

wfifi not of gentle birth. Prynne'a third

Regintcr, p. 161.
* Willita, Notitla Parliamentariaf

Pryiino’a fourth Register, p. 1184. A
letter in that authentic and Intereetlng

accession to our knowledge of ancient
times, the Paston collection, shows that
eager canvas.<t was sometimes made by
country gentlemen In Bdward TV.’s

reign to represent boroughs. This letter

throws light at the same time on the
creation or reTiral of boroughs. The
writer tells Sir John Paston, If ye miss
to be burgess of Malden, and my lord
chamberlain will, ye may be in another
place ; there be a dozen towns in England
that choose no burgess, which ought to

do It
;
ye may be set in for one of those

towns an* ye be ftiended.” This wa« in

1472. Tol. il. p. 107.
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116 INFLUENCE ON ELECTIONS. Chap. Vm. Part IU.

Irregularity fourteenth centurj, to have been ill-attended and
of oieetiaiij. jq lj,g influence of a few powerful and active

persons. A petitioner against an undue return in the 12th

of Edward II. complains that, whorea-s he had been chosen

knight for Devon by Sir William Martin, bishop of E.\cter,

with the consent of the county, yet the sherifl’ had returned

another.* In several indentures of a much later date a
few persons only seem to have been concerned in the elec-

tion, though the assent of the community be cxiiressed.*

These irregularities, which it would be e.\ceedingly erroneous

to convert, with Hume, into lawful customs, resulted from
the abuses of the sheriflTs power, which, when parliament sat

only for a few weeks with its hands full of business, were

Influence of
**'™**^^ escape With impunity. They were

the crown Sometimes also conntenanced, or rather instigated,
upon them, crown, which, having recovered in Edwai'd
II.’s reign the prerogative of naming the sheriffs, surrendered

by an act of his father,® filled that office with its creatures,

and constantly disregarded the statute forbidding their con-

tinuance beyond a year. Without searching for every pas-

sage that might illustrate the interference of the crown in

elections, I will mention two or three leading instances.

When Richard II. was meditating to overturn the famous
commission of reform, he sent for some of the sheriffs, and
required them to permit no knight or burgess to lx; elected to

the next parliament without the approbation of the king and
his council. The sheriffs replied that the commons would
maintain their ancient privilege of electing their own repre-

sentatives.* The parliament of 1397, which attainted his

enemies and left the constitution at his mercy, was chosen,

as we are told, by dint of intimidation arid influence.*

Thus also that of Henry VI., held at Coventry in 14G0,

wherein the duke of York and his party were attainted, is

said to have been unduly returned by the like means. This
is rendered probable by a petition presented to it by the

I QUnTil*8 Reports oi Rteetioiis, edit.

1774. iDtroduction, p. zil.

t Frvnne's third Raster, p. 171.
* 28 K. I. e. 8; 9B.I1. Itiss&id thAt

the sheriff was elected by the people of
his county in the Anglo-Saxon period;

no instance of this however, aceoMing to

lord Lyttelton, occurs after the Conquest.
Shrievalties were commonly sold by the

Norman kings. Hist, of Henry II. tol.

U. p. 921.
t Vita Ricardl II. p. 85.
t Otterboume, p. 191. He says cf the

knights returned on this oceaxion, that
they were not elected percommunitatem)
ut mos ezigit, sed per regiam volun-
tatem.
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sheriffs, praying indemnity for all which they had done in

relation thereto contrary to law.* An act passed according

to their prayer, and in confirmation of elections. A few
years before, in 1455, a singular letter under the king’s

signet is addressed to the sheriffs, reciting that “ we be en-

fourmed there is busy labour made in sondry wises by cer-

taine persons for the chesyng of the said knights, of

which labour we marvaille greatly, insomuche as it is nothing

to the honour of the laborers, but ayenst their worship ; it is

also ayenst the lawes of the lande,” with more to that effect;

and enjoining the sheriflF to let elections be free and the

peace kept* There was certainly no reason to wonder that

a parliament, which was to shift the virtual sovereignty of

the kingdom into the hands of one whose claims were known
to extend much further, should be the object of tolerably

warm contests. Thus in the Paston letters we find several

proofs of the importance attached to parliamentary elections

by the highest nobility.*

The house of lords, as we left it in the reign of Henry
III., was entirely composed of such persons hold- consatuUon
ing lands by barony as were summoned by partic- of

ular writ of parliament.* Tenure and summons
were both essential at this time in order to render any one a
lord of parliament— the first by the ancient constitution of

our feudal monarchy from tlie Conquest, the second by some
regulation or usage of doubtful origin, which was thoroughly

established before the conclusion of Henry HI.’s reign. This

produced, of course, a very marked difference between the

greater and the lesser or unparliamentary barons. The
tenure of the latter, however, still subsisted, and, though too

inconsiderable to be members of tlie legislature, they paid

relief as barons, they might be challenged on juries, and, as

I presume, by parity of reasoning, were entitled to trial by
their peerage. These lower barons, or more commonly
tenants by parcels of baronies,® may be dimly traced to the

1 Pryone's second Reg. p. 141; Rot. Inquiry into the Manner of creating
Pari. vol. T. p. 367. Peers; which, though written with a

* Prynne’s second Reg. p. 450. party motire, to serve the ministry of
* vol. i. p. 93, 98; vol. 11. p. 99, 105; 1719, in the peerage bill, deserves, for the

TOl. ii. p. 243. perspicuity of the method and style, to
* Upon this dry and obscure subject be reckoned among the best of our con*

of inquiry, the nature and constitution stitutioiial dissertations.
of the hou<te of lords during this period, ^ Baronies were often divided by de«
1 have been much indebted to the flrst scent among females into many parts,
part of Prynne's Register, and to West's each retaining its character as a fhuy
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latter years of Edward III.’ But many of them were suo-

ces.sively summoned to parliament, and thus reeovered tlie

former lu.'»tre of their rank, while the rest fell gradually into

the station of commoners, as tenants by .simple knight-service.

As tenure witliout summons did not entitle any one to tlie

Bnroniai jirivilcgcs of a lord of parliament, so no spiritual

tvquiwd
per.son at least ought to have been summoned

for lord* without baronial tenure. The prior of SL James
spiritual. Northampton, having been summoned in the

twelfth of Edward II., was diseliarged upon his petition, be-

cause he held notliing of the king by barony, but only in

frankalmoign. The prior of Bridlington, after frequent sum-
mon.ses, was finally left out, with an entry made in the roll

that he held nothing of the king. The abbot of Leicester

had been called to lifty parliaments
;

yet, in the 2.dth of

Edward III., he obtained a charter of jierjietual exemption,

reciting that he held no lands or tenements of the crown by
barony or any such .service as bound liim to attend parlia-

ments or councils.’’ But great irregularities prevailed in the

rolls of chaneery, from which the writs to spiritual and tem-

poral peers were taken— arising in part, perhaps, from
negligence, in part from wilful perversion ; so tliat many
abbots and priors, who like these had no bamnial tenure,

were summoned at times and subsequently omitted, of whose
actual exemption we have no record. Out of one hundred
and twenty-two abbots and forty-one jiriors wlio at .some

time or other sat in parliament, but twenty-five of the former

and two of the latter were constantly summoned : the names
of forty occur only once, and those of thirty-six others not

more tlian five times.* Their want of baronial tenure, in all

tional member of a barony. The tenants
in such case were fuiid to hold of the

kinj? by the third, fourth, or twentieth

p^irt of a barony, and did serrlce or paid
relief in such proportion.

> Mado.Y, Baronia Angllca. p. 42 and
West^s inquiry, p. 28. 83. That a

baron could only be tried by his fellow

barons was probably a rule as old as the

trial |ier pais of a commoner. In 4 E. III.

Sir Simon Bereford having been nccu.aed

befon* the lonis in parliament of siding

and HtlTi.'’)ing Mortimer in his treasons,

they tleclar^ with one voice that he
was not their peer

;
wherefore they were

not bound to judge him as a peer of the
land ;

but inasmuch a.s it w^is notorious
^hat he had been coucerued in usurpa-

tion of royal powora and murder of the
liege lord (as they styled Edward II.),

the lonis, as judges of parliament, by as-
sent of the king in parliament, awarded
and adjudged him to be hanged. A iike

sentence with a like pretestation was
passed on Mautravers and (iouruay.
There is a very remarkable anomaly in
the case of Lord Berkley, who, though
undoubtedly a baron, his ancestors hav-
ing been summoned from the earliest

date of writs, put himself ou his trial

in parliament, by twelve knights of the
county of Gloucester. Rot. Pari, vol ii

p. 53; Rymer, t. iv. p. 731

.

3 Prynne, p 142, &c.; West's Inquiry
3 Prynoe, p. 141.

Digitized by Google



Emgush Const. BARONS CALLED BY WRIT. 119

probability, prevented the repetition of writs which accident

or occasion had caused to issue.'

Tlie ancient temi>oral peers are supposed to have been in-

termingled with persons who held nothing of the

crown by barony, but attended in parliament solely called by

by virtue of the king’s prerogative exercised in

the writ of summons.^ These have been called barons by
writ ; and it seems to be denied by no one that, at least under

the first three Edwards, there were some of this description

in parliament But after all the labors of Dugdale and others

in tracing the genealogies of our ancient aristocracy, it is a

problem of mucli difficulty to distinguish these from the

territorial barons. As the latter honors descended to female

heirs, they passed into new families and new names, .so that

we can hardly decide of one summoned for the first time to

parliament that he did not inherit the possession of a feudal

barony. Husbands of baronial heiresses were frequently

summoned in their wives’ right, but by their own names.

They even sat after the death of their wives, as tenants by
the courtesy.® Again, as land.s, though not the subject of

frequent transfer, were, especially before the statute de donis,

not inalienable, we cannot positively iissume that ail the right

heirs of original barons had preserved those estates upon which

their barony had depended.^ If we judge, however, by the

lists of those summoned, iU'cording to the best means in our

power, it will appear, according at least to one of our most

learned investigators of this subject, that the regular barons

' It is worthy of observntion that the
spiritunl po«*rs Runimonotj to purlkunout
wen? ill ^?nera1 consUlerMbly more uu-
merouft than the temporal. Prynno, p.
114. This app^'an*, other caiiRe**.

to have gared the ohiirch from that
Kwevpini; reforinatiojj of lU woilth, and
prrhtip* of its dootrinex, which the com-
mons wore thoroughly inclined to make
under Richard II. ami Henry IV. Thus
the reduction of the gpiritual lords by
the dissolution of monavturie.^ was indls-
pcn^^ahly roquired to britig the cccie-
riagticui order Into duo subji^ction to the
8tHte.

Pcrhapn it can hardly be said that
the king’* prerogative compolled the
party summoned, not being a tenant by
baronVf to take his seat. But though
MTeral spiritual persons appear to have
been clischarged (ix)m attemlancc on ac-
count of their holding nothing by barony.
OB baa been Justly ol^rved, yet there is,

I believe, no Instance of any layman's
making such an application. The tt?rms

of the ancient writ of suninions, however,
in fide Hhomagin quibus nobis tcncmini,
afforil a pre.<umption that a fi-utlal tenure
w.is, in construction of law, the leisis of
every lonl’s attendance in parliament.

This form was not finally changi'd to the

present, in fide ot /igcant/d.tiil the 46th of

Edw. III. Prynne's first Itegister, p. 20C.
3 ('ollins’s Procce«!ing8 on Claims of

Baronies, p. 24 and 73.

< Prynne speaks of “ tho alienation

of baninies by sale, gift, or marriage,
after which the new purcha.'^era were
summoned instead," as if it frequently
happened. First Register, p. 239. And
several instances arc mentioned in the

Bergavenny ca.«e (Collins's Proct*edlng8,

p. 113) where, land-haroiiies having been
entailed by tho owners on their heirs

male, tlie heirs general have been ex-

clud^ from iohoritiug the dignity*
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by tenure were all along very far more numerous than those

called by writ ; and that from the end of Edward Ill.’a reign

no spiritual persons, and few if any laymen, except peers

created by patent, were summoned to parliament who did not

hold territorial baronies.^

With respect to those who were indebted for their seats

among the lords to the king’s writ, there are two material

questions: whether they acquired an hereditary nobility by
virtue of the writ; and, if this be determined agjiinst them,

whether they had a decisive or merely a deliberative voice in

the house. Now, for the first question, it seems that, if the

writ of summons conferred an estate of inheritance, it must
have done so either by virtue of its terms or by established

construction and precedent But the writ contains no words

by which such an estate can in law be limited ; it summons the

person addressed to attend in parliament in order to give his

advice on the public business, but by no means implies that

this advice will be required of his heirs, or even of himself on
any other occasion. The strongest expression is “ vobiscum
et ceeteris praelatis, magnatibus et proceribus,” which appears

to place the party on a sort of level with the peers. But the

words magnates and proceres are used very largely in an-

cient language, and, down to the time of Edward III., com-
prehend tlie king’s ordinary council, as well as his barons.

Nor can these, at any rate, be construed to pass an inheri-

tance, which in the grant of a private person, much more of

a king, would require express words of limitation. In a sin-

gle instance, the writ of summons to Sir Henry de Bromflete

(27 H. VI.), we find these remarkable tvords : Volumus
enim vos et hteredes vestros masculos de corpore vestro le-

gitime exeuntes barones de Vescy existere. But this Sir

Henry de Bromflete Wiis the lineal heir of the ancient barony
de Vesci.* And if it were true that the writ of summons
conveyed a barony of itself, there seems no occcosion to have
introduced these extraordinary words of creation or revival.

Indeed tliere is less necessity to urge these arguments from the

1 Pryono^B first Register, p. 237. This not aware of Sir Henry de Bromfiete's
must be understood to mean that no new descent, admits that a writ of summons
families were summoned; for the de* to any one, naming him baron, or domi-
sceudaiits of some who are not supposed nus, as Baroni de Greystoke, domino do
to hare held land-baronles may con- Furtilval, did giro an inheritable peer-
stautly be found in later lists. [Note age; not so a writ generally worded,
IX.] naming the party knight or esquire, uo

* West’s Inquiry. Prynne, who takes leas he held by l^rony.
rather lower ground than iVest, and was
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nature of the writ, because the modern doctrine, which is en-

tirely opfw.site to what has here been suggested, asserts that

no one is ennobled by the mere summons unless he has ren-

dered it operative by taking his seat in parliament ; distin-

guishing it in this from a patent of peerage, which requires

no act of the party for its completion.* But this distinction

could be supported by nothing except long usage. If, how-

ever, we recur to the practice of former times, we shall find

that no le.ss than ninety-eight laymen were summoned once

only to parliament, none of tlieir names occurring afterwards ;

and fifty others two, three, or four times. Some were con-

stantly summoned during their lives, none of whose posterity

ever attained that honor.® The course of proceeding, there-

fore, previous to the accession of Henry VII., by no means
warrants the doctrine which was held in the latter end of

Elizabeth’s reign,® and has since been too fully established

by repeated precedents to be shaken by any reasoning. The
foregoing observations relate to the more ancient history of

our constitution, and to the plain matter of fact as to those

times, without considering what political cause there might be

to prevent the crown from introducing ocaisional counsellors

into the house of lords.*

It is manifest by many passages in these records that ban-

nerets were frequently summoned to the upper
house of parliament, constituting a distinct class tuwmmed
inferior to barons, though generally named to-

gether, and ultimately confounded, with them.®

1 Lord AbergaTenny^s cam, 12 Coke's
Reports ;

and Collins’s Proceedings on
Claims of Baronies by ^Vrit, p. fil.

* Prynne's first Raster, p, 232. El-

iiynge, who strenuously contends agiiinst

the writ of summons conferring nn he*

reditury nobility, is of opinion that the
party summoned wa.s never omitted in

subsequent pArl}ament.s. and ennse*
quently was a |>e<*r for life. p. 43. But
more regard is due to Prynue'a later in-

quiries.
3 Case of Willoughby, Collins, p. 8;

of Barres. p. 41 ; of AlwrgHvenny, p. 119.

But see the case of Grey de Ruthin,
p. 222 and 230. where the contrary
position is stated by Selden upon better
grounds.

* It seems to have been admitted by
Tjord Redesdftic, in the ca.«»e of tl»e Ixirony
of L’Tsle, that a writ of summons, with
suffleieut proof of having sat by virtue

of it In the house of lords, did in fid
create an hereditary peerage from the

fifth year of Richard II., though he re

sisced this with tv.spect to claimant.** who
could only deduce their pe<ligree from
an ance.stor summoned by one of the
three Edwunls. Nicolas’s Cose of Barony
of L’Isle, p. 200. The theory, therefore,

of West, which denies peerage by writ

even to those summoned In several later

reigns, must be taken with llmitatloQ.
“ I am informed.” it Is said by Mr. Hart,
ar^undOy ** that every person whose
name appears in the >Trit of summons
of 6 Ric. n. was again suinnmnei to

the following parliament, and their pos*

teritv have sat in parliament as peers.”

p. 233.
5 Rot. Pari. vol. il. p. 147, 809; vol. HI.

p. 100, 336. 424; vol. iv. p. 874. Rymer,
t. vii. p. 161
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Barons are distingui.slied by the appellation of Sire, banner-

ets have only that of Mon.sieur, as le Sire de Berkeley, le

Sire de Fitzwalter, Monsieur Richard Scrop, Monsieur Rich-

ard Stafford. In the 7th of Richard II. Thomas Camoya
having been elected knight of the shire for Surrey, I he king

addresses a writ to the sheriff, dirt'cting him to proceed to a
new election, cum hujustnodi l»anneretii ante ha;c t*‘inj)ora in

milites comitatua ratione alicujus parliamenti eligi minime
consueverunt. Camoys was summoned by writ to the same
parliament It has been inferred from hence by Selden that

he was a baron, and that the wonl banneret is merely sy-

nonymous.* Rut this is contradict<!d by too many passages.

Bannerets had so far been considered as commoners some
years Iwfore that they could not be challenged on juries.*

But they seem to have been more highly estimated at the

date of this writ

The distinction, however, between barons and bannerets

died away by degrees. In the 2d of Henry VI.* Scrop of

Bolton is called le Sire de Scrop ; a proof that he was then

reckoned among the barons. The bannerets do not often ap-

pear afterwards by that appellation as members of the upper
house. Bannerets, or, as they are called, banrents, are enu-

merated among the orders of Scottish nobility in the year

1428, when the statute directing the common lairds or tenants

in capite to send representatives was enacted ; and a modern
historian justly calls them an intermediate order between the

peers and lairds.* Perhaj)S a consideration ofthese fact-s, which
have frequently been overlooked, may tend in some measure
to explain the occasional discontinuance, or sometimes the

entire ce.ssation, of writs of summons to an individual or his

descendants ; since we may conceive that bannerets, being of

a dignity much inferior to that of baron.s, had no such inherit-

able nobility in their blood as rendered their parliamentary

privileges a matter of right. But whether all those who

' Seliien'fi Work?, vol. Hi. p. 764.

Sclden's opinion that liannerot? in the
lords' house were the sanio as barons
may serin to call on me for some con-
trary authoritiiM, In order to support my
owu assertion, be.sides the passui^es above
quoted from the roll.«. of which he would
naturally be supposed a more competent
jud;^. I rcftT therefore to Spelman's
OIortMiry, p. 74; Whitelocke on Parlia-

mentary Writ, vol. i. p. 814; and £1-

svn^^'s Method of boldinj^ Parliaments,
p*. Go.

• Puis un fut chnlent^e puree quHl fut
a banniere, et non alhKMitur

;
car s’il soit

a baiiuiere, et ne tient p:ut par baronic, il

sera en rossise. Year-book 22 £dw. III.

fol. 18 a. apud West’s Inquiry, p. 22.
» Rot. Pari. Tol. iv p. JWl.
* Pinkerton’s Uist. of Scotland, rol. i

p. 357 and 865.
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without any baronial tenure received their writs of .summons

to parliament belonged to the order of bannerets I cannot

pretend to affirm ; though some passages in the rolls might

rather lead to such a supposition.^

Tlie second, question relates to the right of suffrage pos-

sessed by these temporary members of tlie upper house. It

might .seem plausible certainly to conceive that the real and
ancient aristocracy would not permit their powers to be im-

paired by numbering the votes of such as the king might
please to send among them, how'ever they might allow them
to assist in their debates. But I am much more inclined to

suppose that they were in all respects on an equality with

other peers during their actual attendance in parliament.

For,— 1. They are summoned by the same writ as the rest,

and their names are confused among them in the lists;

whereas the judges and ordinary counsellors are called by
a separate writ, vobiscum et emteris de consilio nostro, and
their names are entered after those of the peers.* 2. Some,
who do not appear to have held land-baronies, were constantly

summoned from father to son, and thus became hereditary

lords of parliament through a sort of prescriptive right, which
probably was the foundation of extending the same privilege

afterwards to the descendants of all who had once been sum-
moned. There is no evidence that the family of Scrope, for

example, which was eminent under Edward III. and subse-

quent kings, and gave rise to two branches, the lords of Bolton
and Masham, inherited any territorial honor.® 3. It is very

1 The lords^ committee do not like, ap>
parently, to admit that baunerets were
sammoned to the bouse of lords as a
distinct class of peers. It is obser?*
able,’^ they say, ** that this statute (5
Kic. II. e. 4) speaks of baunerets as well

as of dukes, carls, and barons, as persons
bound to attend the parliament; but it

does not follow that banneret was then
considered as a name of dignity distinct
from that honorable kiiightho^ under
the king's banner In the field of battle,

to which precedence of nil other knights
was attributed.” p. 842. But did the
committee really believe that all the
bannerets of whom wc rend in the reigns
of Richard II. and afterwards had been
knighted at Crecy and Poitiers? Tho
name is only found in parliamentary
proceedings during comparatively pa-
cific times.

* West, whose business it was to repre-
sent the barons by writ as mere assbt-

ants without suffirage, cites the writ to

them rather disingenuously, as if it ran
vobiscum et cum prelatis, magnatibus
ac proceribus, omitting the important
word ca?teris. p. 35. Prynne, however,
from whom West has borrowed a great
part of his arguments, does not seem to

go the length of denying the right of
suffrage to persons so summoned. Pirst

Register, p. 237.
8 These descended from two persons,

each named Geoffrey lo Scrop4), chief
justices of K. B. and C. B. at the begin-

ning of Edward III.'s reign. The name
of one of them U once found among the
barons, but I presume this to have been
an accident, or mistake in the roll; as

he is frequently mentioned afterwards
among tho Judges. Scrope, chief Justice

of K. £., wan made ^bann^rel in 14 E. III.

He was the father of Henry Scrope of
Ma.sham, a considerable person in Ed-
ward III. and Richard II. ’s government)
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difficult to obtain any direct proof as to the rigiit of voting,

becau.se tiie rolls of j)arliamcnt do not take notice of any de-

bates ; but there happens to exist one remarkable passage in

which the suffrages of the lonls are individually specified.

In the first parliamcmt of Henry IV. they were requested by
the earl of Northumberland to declare what should be done
with the late king Richard. The lords then pre.«ent agreed
that he should be detained in safe cusUxly ; and on account

of the importance of this matter it seems to have been thought

neces.sjiry to enter their names upon the roll in these words

:

— The names of the lords concurring in their answer to the

said question here follow ; to wit, the archbishop of Canter-

bury and fourteen other bishops ; seven abbots ; the prince of

Wale.s the duke of York, and six earls; nineteen barons,

styled thus— le Sire de Roos, or le Sin‘ de Grey de Ruthyn.
Thus far the entry has nothing singular ; but then follow

these nine names: Monsieur Henry Percy, Mon.sieur Richard
Scrop, le Sire Fitz-hugh, le Sire de Hergeveny, le Sire de
Lomley, le Baron de Greysfock, le Baron de Hilton. Mon-
sieur Thomas Erpyngham, chamberlayn. Monsieur Mayhewe
Gournay. Of these nine five were undoubtedly barons, from

whatever cause misplaced in order. Scrop was summoned
by writ ; but his title of Monsieur, by which he is invariably

denominated, would of it.«elf create a strong su.'^picion that

he was no baron, and in another place we find him reckoned
among the bannerets. The other three do not appear to have
been summoned, their writs probably l>eing lost. One of
them. Sir Thomas Erpyngham, a statesman well known in

the history of tho.se time.s, is said to have been a banneret;^

certainly he was not a baron. It is not unlikely that the two
others, Henry Percy (Hotspur) and Gournay, an officer of

the household, were also bannerets ; they cannot at least be
supposed to be barons, neither were they ever summoned to

whose f^Ddfton, Lord Scrope of Mashatn,
Wiu< beheaded for a conupiracy against

Henry V. There was a family of 8crupe
as old as the reign of Henry 11.; but it

is not clmr, notwithstanding Dugdalc's

assertion, that the Scropes destronded from
them, or at least that they held the same
lands : nor were the Scrupes barons, as

appears by their paying a relief of only
sixty marks for three knights* fees. Dug*
dale’s Baronage, p. f>54.

The want of consistency in old records
throws much additional difficulty over

this intricate subject. Thus Scrope of
Masham, though certainly a baron, and
tried next year by the peers, is call^
chevalier in an instrument of 1 H. V.
Rymer, t. lx. p. 18. So in the indictment
a^nst Sir John Oidcastle, he is coQ'
stantly styled knight, though be had b^n
summoned several times as lord Cobbam,
in right of his wife, who inherited that
barony. Rot. Parl.vol. iv. p. 107.

1 Blomefield's Hist, of Norfolk, vol. iU.

p. 646 (folio edit.).
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any subsequent parliament. Yet in the only record we pos-

sess of votes actually given in the house of lords they appear

to have been reckoned among the rest.*

The next method of conferring an honor of peerage was
by creation in parliament. This was adopted by ^
Edward III. in several instances, though always, p«re by

I believe, for the higher titles of duke or earl. It
*‘*‘“**-

is laid down by lawyers that whatever the king is said in an
ancient record to have done in full parliament must be taken
to have proceeded from the whole legislature. As a question

of fact, indeed, it might be doubted whether, in many pro-

ceedings where this expression is used, and especially in the

creation of peers, the as.sent of the commons was specifically

and deliberately given. It seems hardly consonant to the

circumstances of their order under Edward III. to suppose
their sanction necessary in what seemed so little to concern

their interest. Yet there is an instance in the fortieth year
of that prince where the lords individually, and the commons
with one voice, are declared to have consented, at the king’s

request, that the lord de Coucy, who had married his daugh-
ter, and was already possessed of estates in England, might
be raised to the dignity of an earl, whenever the king should

determine what earldom he would confer upon him.^ Under
Richard II. the marquisate of Dublin is granted to Vere by
full consent of all the estates. But this instrument, besides

the unusual name of dignity, contained an extensive jurisdic-

tion and authority over Ireland.* In the same reign Lancas-
ter was made duke of Guienne, and the duke of York’s son

created earl of Rutland, to hold during his father’s life. The
consent of the lords and commons is expressed in their patents,

and they are entered upon the roll of parliament.* Henry V.
created his brothers dukes of Bedford and Gloucester by re-

quest of the lords and commons.* But the patent of Sir

John Cornwall, in the tenth of Henry VI., dechires him to be

made lord Fanhope, “by consent of the lords, in the presence

of the three estates of parliament ;
” as if it were designed

to show that the commons had not a legislative voice in the

creation of peers.*

The mention I have made of creating peers by act of par-

1 Rot. Pari. TOI. 111. p. i27. « Id. p. 268, 264.
* Rot. Pari. vol. li. p. 290. ® toI. It. p. 17.

• Tol. Ui. p. 209 • Id. p. 40L
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And bj liamcnt ha's partly anticipated the modern form of
patent. Icttcrs-piitcnt, with which the other wa.s nearly

allied. The first instance of a barony conferred by patent

was in the tenth year of Richard II., when Sir John Holt, a

jiidpre of the Common Pleas, was created lord Beauchamp
of Kiddermin.ster. Holt’s patent, however, passed while

Richard was endeavoring to act in an arbitrary manner ; and
in fact he never .sat in parliament, having been attainted in

that of the next year by the name of Sir John Holt. In a

number of subsequent patents down to the reign of Henry
VII. the assent of parliament is expressed, though it fre-

quently happens that no mention of it occurs in the parlia-

mentary roll. And in some instances the roll speaks to the

con.sent of parliament where the patent itself is silent.*

It is now perhaps scarcely known by many persons not

unversed in the constitution of their country’, that,

mim^oned besides the bishops and baronial abbots, the in-

^ilament
clergy were regularly .summoned at every

parliamcmt. In the writ of summons to a bishop

he. is still directed to cause the dean of his cathedral church,

the archdeacon of his diocese, with one proctor from the chap-

ter of the former, and two from the lw<iy of his clergy, to

attend with him at the place of meeting. This might, by an
inobservant reader, be confounded with the summons to the

convocation, which is composed of the same constituent parts,

and, by modem usage, is made to as.semble on the same day.

But it may easily be distinguished by this difference— that

the convocation is provincial, and summoned by the metro-

politans of Canterbury and York ; whereas the clause com-
monly denominated pnemunientes (from its first word) in the

writ to each bishop proceeds from the crown, and enjoins the

attendance of the clergy at the national council of parlia-

ment.*

The first unequivocal instance of representatives appearing

for the low'er clergy is in the year 125.5, when they are ex-
pressly named by the author of the Annals of Burton.®

2 Inquiry, p. 66. ThU writer
docs not allow that the king possessed
the prerogative of creating new peers,

without (*onm>nt of parliament. But
Prynne (1st K<*glster, p.225), who gener*
ally adopts the same theory of peerage
as \Vc.st, strongly asserts the contrary

;

and the party views of the latter's trea-

tbe, which 1 mentioned above, should be

kept in sight. It was his object to prove
that the pending bill to limit the num>
bers of the peerage was conformable to
the original constitution.

^ Hody’s History of Convocations, p.
12. Dis.«crtatio de antiquft et modemft
Synodi Anglicanl Constitutlone. pre6xed
to Wilkins's Concilia, t. 1.

* 2 Qale, Scriptorea Her. AngUe. t. li.
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They preceded, therefore, by a few years the house of com-
mons; but the introduction of each was founded upon the

same principle. The king required the clergy’s money, but

dared not take it without their consent.' In the double

parliament, if so we may call it, summoned in the eleventh

of Edward I. to meet at Northampton and York, and divided

according to the two ecclesiastical provinces, the proctors of
chapters for each province, but not those of the diocesan

clergy, were summoned through a royal writ addressed to

the archbishops. Upon account of the absence of any depu-
ties from the lower clergy these assemblies refused to grant

a subsidy. The proctors of both descriptions appear to have
been summoned bv the prtemunientes clause in the 22d, 23d,

24th, 28th, and 35th years of the same king ; but in some
other parliaments of his reign the prasmunientes clause is

omitted.* The same irregularity continued under his suc-

cessor ; and the constant usage of inserting this clause in the

bishop’s writ is dated from the twenty-eighth of Edward III.®

It is highly probable that Edward I., whose legislative

mind was engaged in modelling the constitution on a compre-
hensive scheme, designed to render the clergy an effective

branch of parliament, however their continual resistance

may have defeated the accomplishment of this intention.®

We find an entrj' upon the roll of his parliament at Carlisle,

containing a list of all the proctors deputed to it by the

several dioceses of the kingdom. This may be reckoned a
clear proof of their parliamentary attendance during his

reign under the praemunienles clause ; since the province of

Canterbury could not have been present in convocation at a
city beyond its limits.® And indeed, if we were to found our
judgment merely on the language used in these writs, it

would be hard to resist a very strange paradox, that the

clergy were not only one of the three estates of the realm,

but as e.ssential a member of the legislature by their rejire-

sentatives as the commons.® They are summoned in the

p. 855 ; H<Kly,p. 845. Atterbury (Rights ^ Hody, p. 881 ;
Atterbury’s Rights of

of Convocations, p. 295, 315) endeavors Convocations, p. 221.

to show that the clergy htid been repre- * Uody, p. 3w; Atterbary, p. 222.

seated In parliament from the Conquest ^ llody, p. 391.
as well as before it. Many of the pas* * QUborCa Hist, of Exchequer, p. 47.

Sage.s he quotes are very inconclusive; # Rot. Pori. vol. 1. p 189; Atterbury,
but possibly there may be some weight p. 229.

in one fnmi Matthew Paris, ad ann. 1247 * The lower house of convocation. In
and two or three writs of the reign of 1547, terrified at the progress of refonna-
Henry III Uon, petitioned that, according to the
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earliest year extant (23 E. I.) ad tractandum, ordinandum et

faciendum nobiscum, et cum cteteris pnulatis. proceribus, ac

aliis incolis regni nostri ; in that of the next year, ad ordi-

nandum de quantitate et modo subsidii ; in that of the twen-

ty-eighth, ad faciendum et consentiendum his, quai tunc de
cummuni consilio ordinari contigerit. In later times it ran

sometimes ad faciendum et consentiendum, somelinu's only

ad consentiendum; which, from the fifkli of Ricliard II., lias

been the term invariably adopted.* Now, as it is u.sual to

infer from the same words, when introduced into the writs

for election of the commons, that they jxi.sse.ssed an enacting

jx)wer, implied in the words ad fiiciendum, or at least to

deduce the necessity of their assent from the words ad
consentiendum, it should seem to follow that the clergy were
invested, as a branch of the jwrliament, with rights no less

extensive. It is to be considered how we can reconcile these

apparent attributes of jtolitical jtower with the unquestiona-

ble facts that almost all laws, even while they continued to

attend, were passed w’ithout their concurrence, and that, after

some time, they ceased altogether to eomply with the writ.*

The solution of this ditficulty can only be found in that

estrangement from the common law and the terajKjral courts

which the clergy tlu'oughout Eurojte were disjxtsed to effect.

In this country their ambition defeated its owu ends ; and
while they endeavored by privileges and immunities to sej>a-

rate themselves from the peojtle, they did not perceive that

the line of demtircation thus strongly traced would cut them
off from the sympathy of common interests. Everything
which they could call of ecclesiastical cognizance was drawn
into their own courts; while the administration of what they
contemned as a barbarous system, the teinjtoral law of the

land, fell into the hands of lay judges. But these were men

tenor of the king's writ, &nd the encient
cuBtomu of the realm, they might have
room and place and be awociated with
the eommoiia in the nether houae of ttUa

pre.8ent parliament, aa member* of the

commonwealth and the king'* mont hum-
ble Aubjccta.’* Burnet's HUt. of Ref-

ormation, Tol. ii. ; Appendix, No. 17.

Tbh aaaertion that the clergy bad ever

been associated an one body with the
commona is not borne out by anything
that appear* on our tecorda, and U con-
tradicted by many paaaagea. But it is

Mid that the clergy were actually so

united with the commons in the Irish

rliament till the Refbrmation. Oil-
rt'fl HUt. of the Exchequer, p. 67.
i Hody, p. 8D2.
* The praemunlentea clauae In a bUh-

opV writ of summon* wa* «o far regarded
down to the Reformation, that proctors
were elected, and their names returned
upon the writ

;
though the clei^y nerer

attended from the beginning of the fif-

teenth century, and their money
only in conrocation. Since the Helhrma-
lion the elauBo haB been preBeired fbr
form mendy in the writ. WUkioa, IMs-
ertatio, ubl supra.

::C cv v.QOgle



English Const. TO ATTEND PARLIAMENT. 129

not less subtle, not less ambitious, not less attached to their

profession than themselves ; and wielding, as they did in the

courts of Westminster, the delegated sceptre of judicial

sovereignty, they soon began to control the spiritual jurisdic-

tion, and to establish the inherent supremacy of the common
law. From this time an inveterate animosity subsisted be-

tween the two courts, the vestiges of which have only been
efiaced by the liberal wisdom of modem ages. The general

love of the common law, however, with the great weight of

its professors in the king’s council and in parliament, kept th

clergy in surprising subjection. None of our kings after

Henry III. were bigots ; and the constant tone of the com-
mons serves to show that the English nation was thoroughly

averse to ecclesiastical influence, whether of their own church

or the see of Rome.
It was natural, therefore, to withstand the interference of

tlie clergy summoned to parliament in legislation, as much as

that of the spiritual court in temporal jurisdiction. With
the ordinary subjects, indeed, of legislation they had little

concern. The oppressions of the king’s purveyors, or es-

cheators, or ofiftcers of the forests, the abuses or defects of

the common law, the regulations necessary for trading towns
and seaports, were matters that touched them not, and to

which their consent was never required. And, as they well

knew there was no design in summoning their attendance but

to obtain money, it was with great reluctance that they

obeyed the royal writ, which was generally obliged to be en-

forced by an archiepiscopal mandate.^ Thus, instead of an
assembly of deputies from an estate of the realm, they be-

came a synod or convocation. And it seems probable that

in most, if not all, instances where the clergy are said in the

roll of parliament to have presented their petitions, or are

otherwise mentioned as a deliberative body, we should sup-

pose the convocation alone of the province of Canterbury to

be intendeil.® For that of York seems to have been always

I Body, p. 896, 408, Ao. In 1314 the
clergy protest eyen agalnat the recital of
the king's writ to the archbifthop direct-

ing him to summon the clergy of bis pro*
Tlnco in his letters mandatory, declaring
that the English clergy had not been
accustomed, nor ought by right, to be
eonyoked by the king's authority. Atter-
bury, p. 280.

* Hody, p. 426. Atterbory, p. 42, 233
VOL. 111. 9

The latter seems to think that the clergy

of both proyinces neyer actually met in a
national council or house of parliament,

under the praemunientes writ, after the
reign of Inward II., though the prootora

were duly returned. But Body does not
go quite so fiir, and Atterbnry bad a par-

ticular motiye to enhance the influenea

of the couTocation of Canterborr.

Digitized by Google
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oonflidered as inferior, and even ancillary, to the greater

province, voting subsidies, and even assenting to canons,

without deliberation, in eompliance with the example of Can-
terbury;* the convocation of which province consequently

assumed the importance of a national council. But in either

point of view the proceedings of this ecclesiastical assembly,

collateral in a certain sense to parliament, yet very inti-

mately connected with it, whether sitting by virtue of the

pnemunientes clause or otherwise, deserve some notice in a
constitutional history.

In the sixth year of Edward III. the proctors of the

clergy are specially mentioned as present at the speech pro-

nounced by the king’s commissioner, and retired, along with

the prelates, to consult together upon the busine.ss submitted

to their deliberation. They proposed accordingly a sentence

of excommunication against disturbers of the peace, which
was assented to by the lords and commons. The clergy are

said afterwards to have had leave, as well as the knights,

citizens, and burgesses, to return to their homes ; the prel-

ates and peers continuing with the king.* This appearance
of the clergy in full parliament is not, perhap.s, so decisively

proved by any later record. But in the eighteenth of the

same reign several petitions of the clergy are granted by the

king and his council, entered on the roll of parliament, and
even the statute roll, and in some respects are still part of

our law.* To these it seems highly probable that the com-
mons gave no as.sent ; and they may be reckoned among the

other infringements of their legislative rights. It is remark-
able that in the same parliament the commons, as if appre-

hensive of what was in preparation, besought the king that

no petition of the clergy might be granted till he and his

council should have con.sidered whether it would turn to the

prejudice of the lords or commons.*

A series of petitions from the clergy, in the twenty-fifth

of Edward III., had not probably any real assent of the

commons, though it is once mentioned in the enacting words,

when they were drawn into a statute.* Indeed the petitions

1 Attarbury, p. 46. The pretended etetntee were theretbre
* Rot. Perl. TOl. 11. p. 64, 66. erery way null ; being lUaeiy imputed
* 18 E. in. etet. 8. Rot. Perl. rol. U. to an incomplete parliament.

f

t. 161. Thla ie the parliament in which t Rot. Pari. toI. il. p. 161.

t la Tcry doubtful whether any depntlea > 26 B. III. etat. &
from ciUee and borongha had a place.
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correspond so little with the general sentiment of hostility

towards ecclesiastical privileges munife.sted by the. lower

house of parliament, that they would not easily have ob-

tiiined its acquiescence. The convocation of the province of

Canterbury pre.sented several petitions in the fiftieth year of

the same king, to which they received an assenting answer

;

but they are not found in the statute-book. This, however,

produced the following remonstrance from the commons at

the next parliament :
“ Also the commons beseech their lord

the king, that no statute nor ordinance be made at the peti-

tion of the clergy, unless by assent of your commons ; and
that your commons be not bound by any constitutions which

they make for their own profit without the commons’ assent.

For they will not be bound by any of your statutes or ordi-

nances made without their assent.”^ The king evaded a

direct answer to this petition. But the province of Canter-

bury did not the less present their own grievances to the

king in that parliament, and two among the statutes of the

year seem to be founded upon no other authority.

“

In the first session of Richard II. the prelates and clergy

of both provinces are said to have presented their schedule

of petitions which appear upon the roll, and three of which
are the foundation of statutes unassented to in all probability

by the commons.* If the clergy of both provinces were
actually present, as is here asserted, it must of course have
been as a house of parliament, and not of convocation. It

rather seems, so far as we can trust to the phraseology of

records, that the clergy sat also in a national assembly under
the king’s writ in the second year of the same king.* Upon
other occasions during the same reign, where the representa-

tives of the clergy are alluded to as a deliberative body,

sitting at the same time with the parliament, it is impossible

to ascertain its constitution; and, indeed, even from those

already cited we cannot draw any positive inference.® But

I 26 £ III. atat. 3, p. 368. The word
ihfy is anibiguou.H

; Whitolocke (on Par*
lyiiiiciiiary writ« vol. ii. p. 346) interprets
it of the conimonti : I xhould ratber sup«
po8e it to itieau thu clergy.

< 50 K. Ill.c. 4 k b.
* Kot. Pari. Toi. ill. p. 25. A nostre

tres excellent, selgtieur le roy suppUent
humblement sea derotes oratours, les

prelats et ia ctergie dc la province de
UMterbiihM d^Ererwyk. Stat. 1 Kichard

n. 0. ISf 14, 15. But see Hody, p. 425;
Atterbury, p. 829.

« Kot. Pari. Tol. Hi. p. 87.
& It might be argued, (Wnn a passage

in the parliament-roll of 21 R. II., that
the clergy of both provinces were not
only present, but that they were ae-

count^ an essential part of parlfaiment

in temporal matters, which Is contrary to

the whole tenor of our laws. The com*
mons are there said to have prayed that,
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whether in convocation or in parliament, they certainly

formed a legislative council in ecclesiastical matters by the

advice and consent of which alone, without that of the com-

mons (I can say nothing as to the lords), Edward III. and

even Richard II. enacted laws to bind the laity. I have

mentioned in a different place a still more conspicuous in-

stance of this assumed prerogative ; namely, the memorable

statute against heresy in the second of Henry IV. ; which

can hardly be deemed anything else than an infringement of

the rights of parliament, more clearly established at that

time than at the accession of Richard II. Petitions of the

commons relative to spiritual matters, however frequently

proposed, in few or no instances obtained the king’s assent

80 as to pass into statutes, unless approved by the convoca-

tion.* But, on the other hand, scarcely any temporal laws

appear to have passed by the concurrence of the clergy.

Two instances only, so far as I know, are on record : the

parliament held in the eleventh of Richard II. is annulled

by that in the twenty-first of his reign, “ with the assent of

the lords spiritual and temporal, and the proctors of the

cleigy, and the commons ; and the statute entailing the

crown on the children of Henry IV. is said to be enacted on

the petition of the prelates, nobles, clergy, and commona*
Both these were stronger exertions of legislative authority

tlian ordinary acts of parliament, and were very likely to be

questioned in succeeding times.

*^wh«reaa many Jndgmentfl and ordS*

nances formerly m^e In parliament bad
been annulled bttauae th* estate of clergy

had not been present thereat^ the prelates

and clergy might make a proxy with suf-

fiolent power to consent in their name
to all things done in this parliament.*'

Whereupon the spiritual lords agreed to

intrust their powers to Sir Thomas Percy,

and gave him a procnration commencing
in the following words : Nos Thomas
Cantuar* et Rolwrtus Ebor* arcbleplscopl,

ao prselati et citrus utriusqw provineia
Cantuar^ et Bbor^ jure ecelesiarum nostra^

rum et temporeUium earundem habentes

jus interessendi tn singulis partiamentis

domini nostri regis et regni AnglUe pro
tempore celebrandis, necnon tractandi et

exp^endi In elsdem quantum ad singula

in instant! parllamento pro statu et

honors domini noetri regis, necnon re>

galisB susB, ao qulete, pace, et tranqullli-

tate regni judicialiter justUeandU, vene-
rmbill Tiro domino Thomse de Percy
mllitl, nostram plenarle committimos

potestatem.** It may be percelred by
these expressions, and more unequlr*
ocally by the nature of the rase, that it

was the judicial power of parliament
which the spiritual lords delegated to
their proxy. Many impeachments fbr

capital offences were coming on, at which,
by their canons, the bishops could not
assist. But it can never be conceived
that the inferior clcigy had any share in
this high Judicature. And, upon looking
attentively at the words above printed in
italics, it will be evident that the splritnal

lords holding by barony are the only
persons designed ;

whatever may have
been meant by the siognlar phrase, as
applied to them, clems utrlusque pro-

vlncisB. Rot. Pari. vol. til. p. 848.
1 Atterbury, p. 846.
* 21 R. II. c. 12. Burnet's Ilist. of

Refbrmation (vol. 11. p. 47) led me to this

act, which I bad overlook^.
3 Rot. Pari. vol. Ui. p. 682. Atterbnry«

p.61.
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The supreme judicature, which had been exercised by the

king’s court, was diverted, about the reign of , . „
w t » 1 1 1 1 »i t/» TT-* *

JOrtMiction
John, mto three channels ; the tribunals ot King s of the king’s

Bench, Common Pleas, and the Exchequer.^ council.

These became the regular fountains of justice, which soon

almost absorbed the provincial jurisdictions of the .sheriff

and lord of manor. But the original institution, having been

designed for ends of state, police, and revenue, full as much
as for the determination of private suits, still preserved the

most eminent parts of its authority. For the king’s ordinary

or privy council, which is the usual style from the reign of

Edward I., seems to have been no other than the king’s court

(curia regis) of older times, being composed of the same
persons, and having, in a principal degree, the same subjects

of deliberation. It consisted of the chief ministers ; as the

chancellor, treasurer, lord steward, lord admiral, lord mar-
shal, the keeper of the privy seal, the chamberlain, treasurer,

and comptroller of the household, the chancellor of the ex-

chequer, the master of the wardrobe ; and of the judges,

king’s Serjeant, and attorney-general, the master of the rolls,

and justices in eyre, who at that time were not the same as

the judges at Westminster. When all these were called

together, it was a full council ; but where the business was
of a more contracted nature, those only who were fittest to

advise were summoned ; the chancellor and judges for mat-

ters of law; the officers of state for what concerned the

revenue or household.*

The business of this council, out of parliament, may be

reduced to two heads ; its deliberative office as a council of

advice, and its decisive power of jurisdiction. With respect

to the first, it obviously comprehended all subjects of political

deliberation, which were usually referred to it by the king

:

this being in fact the administration or governing council of

t The enening sketch of the jurisdic-

tion exercised by the king’s council has
been chiefly derired fW>m Sir Matthew
Halo’s Treatise of the jurisdiction of the
liOrds’ House in Parliament, published
by Mr. Uargrare.

* The words priry council ” are said
not to be used till after the reign of
Henry VI.

;
the former style was “ ordi-

nary ” or “continual council.” But a
distinction had always been made, ac-

cording to the nature of the business;

the great officers of state, or, as we might

DOW say, the ministers, had no occasion
for the presence of judges or any lawyers
In the secret councils of the crown. They
become, therefore, a council of gorern*
ment, though always members of the
concilium ordinarium

;

and, in the former
capacity, began to keep formal records of
their proceedings. The acts of this coun-
cil, though, ns I have just said, it bore
as yet no distini^ishiDg name, are extant
ftrom the year 1886. and for seventy years
afterwards are known through the valu*

able publication of Sir Harris Nicolaa.

Digitized by Google



134 JURISDICTION OF Chap. VIU. Pam IIL

State, the distinction of a cabinet being introduced in compar-

atively modern times. But tliere were likewise a vast num-
ber of petitions continually presented to the council, upon
which they proceeded no further tlian to sort, as it were, and
forward them by indorsement to the proper courts, or advise

the suitor what remedy he had to seek. Thus some petitions

art! answered, “this cannot be done without a new law;”
some were turned over to the regular court, as the chancery

or king’s bench ; some of greater moment were endorsed to

be heard “before the great council ;
” some, concerning the

king’s interest, were referred to the chancery, or select per-

sons of the council.

The coercive authority exercised by this standing council

of the king was far more imjtortanU It may be divided into

acts, legislative and judiciiil. As for the first, many ordi-

nances were made in council ; sometimes upon request of the

commons in parliament, who felt themselves better qualified

to state a grievance than a remedy ; sometimes without any
pretence, unless the usage of government, in the infancy of

our constitution, may be thought to afford one. These were
always of a temporary or partial niiture, and were considered

as regulations not suflSciently im|K>rUmt to demand a new
statute. Thus, in the second year of Richard IL, the coun-

cil, after hearing read the statute-roll of an act recently

passed, confirming a criminal jurisdiction in certain cases

ujx)n justices of the peace, declared that the intention of

parliament, though not clearly expressed therein, had been
to extend that jurisdiction to certain other cases omitted,

which accordingly they cause to be inserted in the commis-
sions made to these justices under the great seal.^ But they

frequently so much exceeded what the growing spirit of pub-
lic liberty would permit, that it gave rise to complaint in par-

liament. The commons petition in 13 R. II. that “neither

the chancellor nor the king’s council, after the close of par-

liament, may make any ordinance against the common law,

or the ancient customs of the land, or the statutes made
heretofore or to be made in this pai'liament ; but that the

common law have its course for all the people, and no judg-

ment be rendered without due legal process.” The king an-

swers, “ Let it be done as has been usual heretofore, saving

1 Rot. Pul. rot. Ui. p. 84
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the prerogative ;
and if any one is aggrieved, let him show it

specially, and right shall be done him.” ^ This unsatisfactory

answer proves the arbitrary spirit in which Richard was de-

termined to govern.

The judicial power of the council was in some instances

founded upon particular acts of parliament, giving it power

to hear and determine certain causes. Many petitions like-

wise were referred to it from parliament, especially where
they were left unanswered by reason of a dissolution. But
independently of this delegated authority, it is certain tha

the king’s council did anciently exercise, as well out of par-

liament as in it, a very great jurisdiction, both in causes

criminal and civil. Some, however, have contended, that

whatever they did in this respect was illegal, and an en-

croachment upon the common law and Magna Charta. And
be the common law what it may, it seems an indisputable

violation of the charter in its most admirable and essential

article, to drag men in questions of their freehold or liberty

before a tribunal which neither granted them a trial by their

peers nor always respected the law of the land. Against

this usurpation the patriots of those times never ceased to

lift their voices. A statute of the fifth year of Edward HI.
provides that no man shall be attached, nor his property

seized into the king’s hands, against the form of the great

charter and the law of the land. In the twenty-fifth of the

same king it was enacted, that “ none shall be taken by peti-

tion or suggestion to the king or his council, unless it be by
indictment or presentment, or by writ original at the common
law, nor shall be put out of his franchise or freehold, unless

he be duly put to answer, and forejudged of the .same by
due course of law.”® This was repealed in a short act of

the twenty-eighth of his reign ;® but both, in all probability,

were treated with neglect; for another was passed some
years afterwards, providing that no man shall be put to

answer without presentment before justices, or matter of

record, or by due process and writ original according to the

1 Rot. Pari. Tol. HI. p. 266. pleas of freehold before the council, took
2 25 E. III. stat. 6, c 4. Probably away the compulsory finding of men*at>

this fifth statute of the 25th of Edward arms and other troops, confirmed the
111. is the most extensirely beneficial act icasonable aid of the Ung's tenants Axed
in the whole body of our laws. It es« by 8 £. I., and provided that the king’s

tablished certainty in treasons, regu« protection should not hinder civil process
lated purveyance, prohibited arbitrary or execution.
imprisonment and the determination of * 28 £. 1X1. c. 8.
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old law of the land. The answer to the petition whereon
this statute is grounded, in the parliament-roll, expressly de-

clares this to be an article of the great charter.^ Nothing,

however, would prevail on the council to surrender so emi-

nent a power, and, though usurped, yet of so long a continu-

ance. Cases of arbitrary imprisonment frequently occurred,

and were remonstrated against by the commons. The right

of every freeman in that cardinal point was as indubitable,

legally speaking, as at this day ; but the courts of law were
afraid to exercise their remedial functions in defiance of so

powerful a tribunal. After the accession of the Lancastrian

family, these, like other grievances, became rather less fre-

quent, but the commons remonstrate several times, even in

ftie minority of Henry VI., against the council’s interference

in matters cognizable at common law.* In these later times

the civil jurisdiction of the council was principally exercised

in conjunction with the chancery, and accordingly they are

generally named together in the complaint. The chancellor

having the great seal in his custody, the council usually bor-

rowed its proce.ss from his court. This was returnable into

chancery even where the business was depending before the

council. Nor were the two jurisdictions less intimately

allied in their character, each being of an equitable nature ;

and equity, as then practised, being little else than innova-

tion and encroachment on the course of law. This part,

long since the most important of the chancellor’s judicial

function, cannot be traced beyond the time of Richard II.,

when, the practice of feoffments to uses having been intro-

duced, without any legal remedy to secure the cestui que use,

or usufructuary, against his feoffees, the court of chancery

1 42 B. ni. e. 8, and Rot. Pari. toI. li.

p. 296. It it not surprising that tho
king's council should hare persisted In
these transgressions of their lawfiil au>
thoritjf when we find a similar jnrisdlC'

tion usurped by the officers of Inferior

persons. Complaint is made In the 18th
of Richard II. that men were compelled
to answer before the council of divert
lords and ladies^ for their fteeholds and
other matters ec^e^zable at common law,
and a remedy for this abuse Is given by

titlon in chancery, stat. 16 K. II. o.

. This act is confirmed with a penalty
on its contrareners the next year. 16 R.
II. 0 . 2. The private Jails which some
lords were permitted by law to possess,

and for which there was always a provls.

ion In their castles, enabIM them to

render this oppressive Jurisdiction ef-

fectual.
* Rot. Pari. 17 R. II. vol. iU. p. 819 ; 4

H. IV. p.607; 1 H. VI. vol. iv. p. 189;
8 H. VI. p. 292 ; 8 H. VI. p. 343 ; 10 H.
VI. p. 408; 16 H. VI. p. 601. To one of
these (10 U. VI.), that none should be
put to answer for his freehold In parlia-

ment. nor before any court or council
where such things are not cognlmble by
the law of the land." the king gave a
denial. As it was less usual to refuse

promises of this kind than to forget them
afterwards. I do not understand the mo-
tive of this.

Digitized by Goog[e



E.HOU8H Const. THE KING’S COUNCIL. 137

undertook to enforce this species of contract by process of

its own.^

Such was the nature of the king’s ordinary council in

Itself, as the organ of his executive sovereignty, and such

the jurisdiction which it habitually exercised. But it is also

to be considered in 'its relation to the parliament, during

whose session, either singly or in conjunction with the lords’

house, it was particularly conspicuous. The great officers of

ttate, whether peers or not, the judges, the king’s serjeant,

and attorney-general, were, from the earliest times, as the

latter still continue to be, summoned by special writs to the

upper house. But while the writ of a peer runs ad tractan-

dum nobiscum et cum aeteris prselatis, magnatibus et pro-

ceribus, that directed to one of the judges is only ad tractan-

dum nobiscum et cum caeteris de consilio nostro; and the

seats of the latter are upon the woolsacks at one extremity

of the house.

In the reigns of Edward I. and II. the council appear to

have been the regular advisers of the king in passing laws to

which the houses of parliament had assented. The pream-
bles of most statutes during this period express their con-

currence. Thus the statute Westm. I. is said to be the act

of the king by his council, and by the assent of archbishops,

bishops, abbots, priors, earls, barons, and all the commonalty
of the realm being hither summoned. The statute of escheat-

ors, 29 E. I., is said to be agreed by the council, enumerat-
ing their names, all whom appear to be judges or public

officers. Still more striking conclusions are to be drawn
from the petitions addressed to the council by both houses of

parliament. In the eighth of Edward II. there are four pe-

titions from the commons to the king and his council, one
from the lords alone, and one in which both appear to have
joined. Later parliaments of the same reign present us wil.h

s Hale's Jarlsdiotion of fiOrds' House,
. 46. Coke, 2 Inst. p. 658. The last

author places this a little later. There
is a petition of the commons, In the roll

of the 4th of Henry IV. p. 511. that,
vhercits many frrantoes and feoflees In
trust for their grantors and feoflfers alien-
ate or charge the tenements granted, in
vhich ease there is no remedy unless one
is ordered by parliament^ that the king
and lords would provi<le a remeily. This
petition U referred to the king's council

to advise of a remedy against the ensuing
parliament. It may perhaps be inferred
from hence that the ^t of subpoena out
of chancery had not yet been applied to

protect the cestui que use. But it is

equally possible that the commons, be-

ing disinclined to what they would deem
an illegal innovation, were endeavoring
to reduce these fiduciary estates within
the pale of the common law, as was
afterward.^ done by the statute of uaea.

[Note X.]
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several more instances of tlie like nature. Thus in 18

£. II. a petition begins, ^ To our lord the king, and to his

council, the archbishops, bishops, prelates, earls, barons, and
others of the commonalty of England, show,” &c.^

But from the beginning of Edward III.’s reign it seems

that the council and the lords’ house in parliament were often

blended together into one assembly. This was denominated

the great council, being the lords spiritual and temporal, with

the king’s ordinary council annexed to them, as a council

within a council. And even in much earlier times the lords,

as hereditary counsellors, were, either whenever they thought

fit to attend, or on special summonses by the king (it is hard

to say which), assistant members of this council, both for ad-

vice and for juri.>diction. This double capacity of the peer-

age, as members of the parliament or legislative assembly

and of the deliberative and judicial council, throws a very

great obscurity over the subject. However, we find that

private petitions for redress were, even under Edward L,

presented to the lords in parliament as much as to the ordi-

nary council. The parliament was considered a high court

of justice, where relief was to be given in cases where the

course of law was obstructed, as well as where it was defec-

tive. Hence the intermission of parliaments was looked upon
as a delay of justice, and their annual meeting is demanded
upon that ground. “ The king,” says Fleta, “ has his court

in his council, in his parliaments, in the presence of bishops,

earls, barons, lords, and other wise men, where the doubtful

cases of judgments are resolved, and new remedies are pro-

vided against new injuries, and justice is rendered to every

man according to his desert.” * In the third year of Edward
II. receivers of petitions began to be appointed at the open-

ing of every parliament, who usually transmitted them to the

ordinary, but in some instances to the great council. These
receivers were commonly three for England, and three for

Ireland, Wales, Gascony, and other foreign dominions. There
were likewise two corresponding classes of auditors or triers

of petitions. These consisted partly of bishops or peers,

partly of judges and other members of the council ; and

they seem to have been instituted in order to disburden the

council by giving answers to some petitions. But about the

1 Bot. Pari. TOI. i. p. 416. • L. U. o. 2.
,
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middle of Edward III.’s time they ceased to act juridically

in this respect, and confined themselves to transmitting pe-

titions to the lords of the council.

The great council, according to the definition we have
given, consisting of the lords spiritual juid temporal, in con-

junction with the ordinary council, or, in other words, of all

who were severally summoned to parliament, exercised a
considerable jurisdiction, as well civil as criminal. In this

jurisdiction it is the opinion of Sir M. Hale that the council,

though not peers, had right of suffrage ; an opinion very

probable, when we recollect that the council by themselves,

both in and out of parliament, possessed in fact a judicial au-

thority little inferior ; and that the king’s delegated sovereign-

ty in the administration of justice, rather than any intrinsic

right of the peerage, is the foundation on which the judica-

ture of the lords must be supported. But in the time of

Edward III. or Richard II. the lords, by their ascendency,

threw the judges and rest of the council into shade, and took

the decisive jurisdiction entirely to themselves, making use of

their former colleagues but as assistants and advisers, as they

still continue to be held in all the judicial proceedings of that

house.'

Those statutes which restrain the king’s ordinary council

from disturbing men in their freehold rights, or questioning

them for misdemeanors, have an equal application to the

lords’ house in parliament, though we do not frequently meet
with complaints of the encroachments made by that assem-
bly. There was, however, one class of cases tacitly excluded

from the operation of those acts, in which the coercive juris-

diction of this high tribunal had great convenience ; namely,

where the ordinary course of justice was so much obstructed

by the defending party, through riots, combinations of main-

tenance, or overawing influence, that no inferior court would
find its process obeyed. Those ages, disfigured in their quiet-

est season by rapine and oppression, afforded no small num-
ber of cases that called for this interposition of a paramount
authority.' Another indubitable branch of this jurisdiction

1 [Notb XI.] lawe shall be remitted ther to be deter-
* This is remarkably expressed lo one mined

;
but if so be that the dlscresion

of the articles agreed in parliament 8 H. of the counselU fele to grete myght on
Tl. for the regulation of the council, that 6 syde, and unmyght on that others
Item, that alle the bUles thatcompre- orelles other cause resonable yat shU

hend matters tenninable atte thecommon more him.’* Rot Pari- toI. It. p.
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was in writs of error ; but it may be observed that their de-

termination was very frequently left to a select committee of

f>eer8 and councillors. These, too, cease almost entirely with

Ilenry IV. ; and were scarcely revived till the accession of

James I.

Some instances occur in the reign of E<lward III. where
recoids have been brought into parliament, and annulled

with assent of the commons as well as the rest of the legis-

lature.* But these were attainders of treason, which it

seemed gracious and solemn to reverse in the most authentic

manner. Certainly the commons had neither by the nature

of our constitution nor the practice of parliament any right

of interme<ldling in judicature, save where something was re-

quired beyond the existing law, or where, as in the statute

of treasons, an authority of that kind was particularly re-

Mr. Bruce ha« well obeerred of the aril*

clee agreed upon in 8 lien. VI., or rather
of ** thot« in 5 Hen. VI., which were
nearly the mme, that in theory nothing
could be more excellent. In turbulent
times, it is scarcely necessary to remark,
great men were too apt to weigh out
justice for themeelTee, and with no great
nicety

;
a court, therefore, to which the

people might tly for relief against power*
ful oppressors, was most especially need-
ful. Law charges also were considerable;

and this, * the poor man's court, in
which he might hare right without pay-
ing any money* (81r T. Smith's Common-
wealth, book iii. ch. 7), was an institution

apparently calculated to be of unques-
tionable utility. It was the comprehen-
siveness of the last clause— the Mother
cause reasonable*— which was its ruin.**

Archieologia, vol. xxv. p. 348. The stat-

ute 81 Hen. VI. c. 2, which is not printed
in Kutrhead*s edition, is very important,
as giving a legal authority to the coun-
cil, by writs under the great seal, and
by writs of proclamation to the sherifis,

on parties making de&ult, to compel the
attendance of any persona complained of
for “ great riots, extortions, oppressions,

and grievous offences,** under heavy pen-
alties

;
in case of a peer, ** the loss of his

estate, and name of loM, and his place

in parliament,*’ and all his lands for the
term of hLs life; and fine at discretion in
the case of other persons. A proviso is

added that no matter determinable by
the law of the realm should be deter-

mined in other form than after the course
of law in the king's courts. Sir Francis
Palgrave (Essay on the King's Council,

p. observes that this proviso ** would

in no way interfere with the efliMstiTe Ju-
risdiction of the council, Inasmuch as it

could always be alleged In the bills which
were preforred before it that the oppree-
•ive and grievous offences of which they
complained were not determinable by the
ordinary course of the common law.**

p. 86. But this takes the word ** deter*

Diinal»le’*to mean in /act; whereas I
apprehend that the proviso must be un*
demtooU to mean cases legally determin-
able; the words, I think, will bear no
other construction. But as all the of-

fences enumerated were indictable, we
must either hold the proviso to be utterly
inconsistent with the rest of the statute,

or suppose that the words other form,**

were intended to prohibit the irregulu
process usual with the council

;
secret

examination of witnesses, torture, neg-
lect of technical formality In specifying

charges, punishments not according to

the course of law, and other violatlous

of lair and free trial, which constituted
the greatest grievance in the proceedings
of the council.

* The judgment against Mortimer was
reversed at the salt of his son. 28 K. III.,

because he had not been put on his trial.

The peers had adjudged him to death in

his absence, upon common notoriety of
bis guilt. 4E. in. p. 53. In the same
session of 28 B. 111. the earl of Arundel’s
attainder was also reversed, which had
passed in 1 B. III., when Mortimer was
at the height of bis power. These prece-

dents taken together seem to have re-

sulted flrom DO partiality, but a true
sense of justice In respect of treasons,
animated by the recent statute. Rot.
Pari, vol.ii. p.256.
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served to both houses. This is fully acknowledged by them-

selves in the first year of Henry IV.* But their influence

upon the balance of government became so commanding in a

few years afterwards, that they contrived, as has been men-
tioned already, to have petitions directed to them, rather than

to the lords or council, and to transmit them, either with a
tacit approbation or in the form of acts, to the upper house.

Perhaps this encroachment of the commons may have con-

tributed to the disuse of the lords’ jurisdiction, who would
ratlier relinquish their ancient and honorable but laborious

function than share it with such bold usurpers.

Although the restraining hand of parliament was continually

growing more effectual, and the notions of legal

right acquiring more precision, from the time of chnrMter

Magna Charta to the civil wars under Henry VI., ^J^i'nnient

we may justly say that the general tone of adminis- 1»

tration was not a little arbitrary. The whole fabric

of English liberty rose step by step, through much toil and
many sacrifices, each generation adding some new security to

the work, and trusting that posterity would perfect the labor

as well as enjoy the reward. A time, perhaps, was even then

foreseen in the visions of generous hope, by the brave knights

of parliament and by the sober sages of justice, when the

proudest ministers of the crown should recoil from those bar-

riers which were then daily pushed aside with impunity.

There is a material distinction to be taken between the

exercise of the king’s undeniable prerogative, however repug-

nant to our improved principles of freedom, and the abuse or

extension of it to oppressive purposes. For we cannot fairly

consider as part of our ancient constitution what the parlia-

ment was perpetually remonstrating against, and the statute-

book is full of enactments to repress. Doubtless the continual

acquiescence of a nation in arbitrary government may ulti-

mately destroy all privileges of positive institution, and leave

them to recover, by such means as opportunity shall offer, the

natural and imprescriptible rights for which human societies

were established. And this may perhaps be the case at

present with many European kingdoms. But it would be

necessary to shut our eyes with deliberate prejudice against

the whole tenor of the most unquestionable authorities, against

1 Rot. Part. TOI. iU. p. 127.
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the petitions of the commons, the acts of the legislature, the

testimony of historians and lawyers, before we could assert

that England acquiesced in those abuses and oppressions

which it must be confessed she was unable fully to prevent.

The word prerogative is of a peculiar import, and scarcely

understood by those who come from the studies of politick

philosophy. We cannot define it by any theory of executive

functions. All these may be comprehended in it ; but also a

great deal more. It is best, perhaps, to be understood by its

derivation, and has been said to be that law in case of the

king which is law in no case of the subject.* Of the higher

and more sovereign prerogatives I shall here say nothing;

they result from the nature of a monarchy, and have nothing

very peculiar in tlieir character. But the smaller rights of

the crown show better the original lineiiments of our consti-

tution. It is said commonly enough that all prerogatives are

given for the subject’s good. I must confess that no part of

this assertion corresponds with my view of the subject. It

neither apj)€ar8 to me that these prerogatives were ever given

nor that they necesstirily redound to the subject’s good. Pre-

rogative, in its old sense, might las defined an advantage

obtained by the crown over the subject, in cases where their

interests came into competition, by reason of its greater

strength. This sprang from the nature of the Norman gov-

ernment, which rather resembled a scramble of wild beasts,

where the strongest takes the best share, than a system

founded upon principles of common utility. And, modified

as the exercise of most prerogatives has been by the more
liberal tone which now pervades our course of government,

whoever attends to the common practice of courts of justice,

and, still more, whoever consults the law-books, will not only

be astonished at their extent and multiplicity, but very

frequently at their injustice and severity.

"The real prerogatives that might formerly be exerted were
sometimes of so injurious a nature, that we can

Purveyance.
separate them from their abuse : a striking

instance is that of purveyance, which will at once illustrate

the definition above given of a prerogative, the limits within

which it was to be exercised, and its tendency to transgress

them. This was a right of purchasing whatever was neces-

I BlAckstone’B Comment, firom nneh* toI. i. e. 7.
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sary for the king’s household, at a fair price, in preference to

every competitor, and without the consent of the owner. By
the same prerogative, carriages and horses were impressed

for the king’s journeys, and lodgings provided for his attend-

ants, This was defended on a pretext of necessity, or

at least of great convenience to the sovereign, and was
both of high antiquity and universal practice throughout

Europe. But the royal purveyors had the utmost tempta-

tion, and doubtless no small store of precedents, to stretch

this power beyond its legal boundary ; and not only to fix

their own price too low, but to seize what they wanted with-

out any payment at all, or with tallies which were carried in

vain to an empty exchequer.* This gave rise to a number
of petitions from the commons, upon which statutes were
often framed ; but the evil was almost incurable in its nature,

and never ceased till that prerogative was itself abolished.

Purveyance, as I have already said, may serve to distinguish

the defects from the abuses of our constitution. It was a re-

proach to the law that men should be compelled to send their

goods without their consent ; it was a reproach to the admin-

istration that they were deprived of them without payment.
The right of purchasing men’s goods for the use of the

king was extended by a sort of analogy to their labor. Thus
Edward III. announces to all sheriffs that William of Wal-
singham had a commission to collect as many painters as

might suffice for “ our works in St. Stephen’s chapel, West-
minster, to be at our wages as long as shall be necessary,”

and to arrest and keep in prison all who should refuse or

be refractory ; and enjoins them to lend their assistance.*

Windsor Castle owes its massive magnificence to laborers

impressed from every part of the kingdom. There is even a
commission from Edward IV. to take as many workmen in

1 Lettan are directed to all tbesheriflli)

2 E. I., enjoining them to send up a
certain number of beeres, sheep, capons,
Itc., for the king^s coronation. Rynier,
ol. ii. p. 21. By the statute 21 £. III.

e. 12, goods taken by the punreyors were
to be paid for on the spot if under twenty
shillings' value, or within three months'
time if above that value. But it is not
to be imagined that this law was or could
be’observed.
Edward III., impelled by the exigen*

des of his French war. went still greater

lengths, and seised larger quantities of
wool, which be sold beyond sea, as well

as provisions for the supply of bis army.
In noth cases the prop^tors had talli«,

or other securities
;
but their des^r of

obtaining payment gave rise, in 1^, to

an insurrection. There is a singular
apologetical letter of Edward to the arch-
bishops on this occasion. Rymer, t. v.

10
}
see also p. 78, and Knygbton, ool.

70.
s Rymer, b. vi. p. 417.
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gold as were wanting, and employ them at the king’s cost

upon the trappings of him.self and his household.*

Another class of abuses intimately connected with unques-

AbtuMof
tionable though oppressive rights of the crown

feudal originated in the feudal tenure which bound all

the lands of the kingdom. The king had indis-

putably a right to the wardship of his tenants in chivalry,

and to the escheats or forfeitures of persons dying without

heirs or attainted for trea.son. But his officers, under pre-

tence of wardship, took poasession of lands not held imme-
diately of the crown, claimed escheats where a right heir

existed, and seized estates as forfeited which were protected

by the statute of entails. The real owner had no remedy
against this disposition but to prefer his petition of right in

chancery, or, which was probably more effectual, to procure

a remonstrance of the house of commons in his favor.

Even wliere justice was finally rendered to him he had no
recompense for his damages ; and the escheators were not

less likely to repeat an iniquity by which they could not

personally suffer.

The charter of the forests, granted by Henry III. along

Fomt i»w«
*'^**^^ Magna Charta,* had been designed to crush

the flagitious system of oppression which prevailed

in those favorite haunts of the Norman kings. They had
still, however, their peculiar jurisdiction, though, from the

time at least of Edward III., subject in some measure to the

control of the King’s Bench.* The foresters, I suppose,

might find a compensation for their want of the common law
in that easy and licentious way of life which they affected

;

but the neighboring cultivators frequently suffered from the

king’s officers who attempted to recover those adjacent lands,

or, as they were called, purlieus, which had been disaffor-

ested by the charter and protected by frequent perambula-

4 Rjmer, t. zi. p. 862. the dtologue on the Exchequer under
* Matthew Paris aeserts that John Henry II., Is goremed by its own laws,

granted a separate foreet^eharter. and not founded on the common law of the
eupporte his position by aeeerting that of land, but the Toluntary enactment of

Henry III. at fUU len^h. In fhct, the princes: so that whatereris done by that

elaneee relating to the forest were Incor* law is reckoned not legal in itself, but
porated with the charter of John, legal according to forest law, p. 29, non
Such an error as this shows the precari* Justum absolnte, eed justnm seoundbm
ousnees of historical testimony, eren legem foresUe ^catur. I believe mv
where it seems to be beat grounds. translation of justutn is right; for he is

* Coke, fourth Inst. p. 294. The forest not writing saUrically.

domain of the king, says the author of
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tions. Many petitions of the commons relate to this griev-

ance.

The constable and marshal of England possessed a juris-

diction, the proper limits whereof were sufficiently

narrow, as it seems, to have extended only to ap- of coogtsbie

peals of treason committed beyond sea, which
were determined by combat, and to military offences within

the realm. But these high officers frequently took upon
them to inquire of treasons and felonies cognizable at com-
mon law, and even of civil contracts and trespasses. This

is no bad illustration of the state in which our constitution

stood under the Plantagenets. No color of right or of su-

preme prerogative was set up to justify a procedure so

manifestly repugnant to the great charter. For all remon-
strances against these encroachments the king gave prom-
ises in return ; and a statute was enacted, in the thirteenth

of Richard II., declaring the bounds of the constable and
marshal’s jurisdiction.* It could not be denied, therefore,

that all infringements of these acknowledged limits were il-

legal, even if they had a hundred fold more actual precedents

in their favor than can be supposed. But the abuse by no
means ceased after the passing of this statute, as several sub-

sequent petitions that it might be better regarded will evince.

One, as it contains a special instance, I shall insert. It is of

the fifth year of Henry IV. :
“ On several supplications and

petitions made by the commons in parliament to our lord the

king for Bennet Wilman, who is accused by certain of his

ill-wishers and detained in prison, and put to answer before

the constable and marshal, against the statutes and the com-
mon law of England, our said lord the king, by the advice

and assent of the lords in parliament, granted that the said

Bennet should be treated according to the statutes and com-
mon law of England, notwithstanding any commission to the

contrary, or accusation against him made before the consta-

ble and marshal.” And a writ was sent to the justices of the

King’s Bench with a copy of this article from the roll of par-

liament, directing them to proceed as they shall see fit ac-

cording to the laws and customs of England. *

It must appear remarkable that, in a case so manifestly

within their competence, the court of King’s Bench should

I 18 R. n. e. 2. < Hot. Pari. toI. ill. p. 680.

VOL. ni. 10
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not have issued a writ of habeas corpus, without wjuting for

what may be con.sidercd as a particular act of parliament.

But it is a natural elicct of an arbitrary administration of

government to intimidate courts of justice.* A negative ar-

gument, founded upon the want of legal precedent, is cer-

tainly not conclusive when it relates to a distant period, of

which all the precedents have not bticn noted
;
yet it mu.st

strike us that in the learned and zealous arguments of Sir

Robert Cotton, Mr. Selden, and others, against arbitrary im-

prisonment, in the great case of the habeas corpu.s, though

the statute law is full of authorities in their favor, we find no

instance adduced earlier than the reign of Henry VII., where

the King’s Bench has released, or even bailed, persons com-

mitted by the council or the constable, though it is unque.s-

tionable that such committals were both frequent and illegal.*

If I have faithfully represented thus far the history of

our constitution, its e.ssential character will appear to be a
monarchy greatly limited by law, though retaining much
power that was ill calculated to promote the public good, and
swerving continually into an irregular course, which there

was no restraint adequate to correct. But of all the notions

that have been advanced as to the theoiy of this constitution,

the least consonant to hiw and history is that which represents

the king as merely an hereditary executive magistrate, the

1 The apprehenfiion of this compliant
spirit in the ministers of Justice led to an
excellent act in 2 E. III. e. 8, tliat the

Judges shall not omit to do right for any
command under the great or privy seal.

And the conduct of lUchard II., who
sought absolute power by corrupting or

intimidating them, produced another
statute in the eleventh year of his reign

(c. 10), providing that neither letters of

the king's signet nor of the privy seal

should from thenceforth be sent in dis-

turbance of the law. An ordinance of

Charles Y., king of Prance, iu 1369.

directs the parliament of Paris to pay no
ix^rd to any letters under his se^l sus-

pending the course of legal procedure,

but to consider them as suireptltiously

obtained. Villaret, t. x. p. 175. Thb
ordinance which was sedulously observed,

tended very much to confirm the Inde-

pendence and integrity of that tribunal.
9 Cotton's Posthuma, p. 221. Howell’s

State Trials, vol. ill. p. 1. Hume quotes

a grant of the office of constable to the

earl of Rivers in 7 E. IV., and infers, un-
wamntabiy enough, that ” its authority

was in direct contradiction to Magna
Charts

;
and it is evident that no regular

liberty could subsist with It. It Involved
a full dictatorial power, continually sub-
sisting in the state.” Hist, of England,
c. 22. But by the very words of this
patent the Jurisdiction given was only
over such causes qnie in curU constabu-
larii Anglise ab antiquo, vis. tempore
dicti Oulielmi conqusestoris. scu aliquo
tempore citra, tractari, audlri, examinari,
aut decidi consueverunt aut jure fiebiu-

rant aut debent. These are expressed,
though not very perspicuously, in the
statute 18 R. IT. e. 2, that declares the
constable’s jurisdiction. And the chief
criminal matter reserved by law *c the
court of this officer was treason com-
mitted ont of the kingdom. In violent
and revolutionary seMons, snch as the
commencement of Edward IV. *s reign,
some persons were tried by martial Uw
before the constable. Rut, in general,
the exercise of criminal Justice by this
tribunal, though one of the abuses of the
times, cannot be said to warrant the
strong language adopted by Hume.

Digitized by Google



Esglish Cokst. ENGLISH CONSTITUTION. 147
»

first officer of the state. What advanfciges might result from
such a form of government this is not tlie j)lace to discuss.

Hut it cei’tainly was not the ancient constitution of England.

There was nothing in this, absolutely nothing, of a republican

appearance. All seemed to grow out of the monarchy, and

was referred to its advanfcige and honor. The voice of "Sup-

plication, even in the stoutest disposition of the commons,
was always humble; the prerogative wa.s always named in

large and j>ompous expressions. Still more naturally may
we expect to find in the law-books even an obsequious defer-

ence to power, from judges who scarcely ventured to consider

it as their duty to defend the subject’s freedom, and who be-

held the gigantic image of prerogative, in the full play of its

hundred arms, constantly before their eyes. Tlirough this

monarchical tone, wdiich certainly pervades all our legal au-

thorities, a writer like Hume, accustomed to philosophical

liberality as to the principles of government, and to the de-

mocratical language which the motlern aspect of the consti-

tution and the liberty of ])rinting have produced, fell hastily

into the error of believing that all limiUitions of roj'al power
during the fourteenth and fifteenth centuries were as much
unsettled in law and in public opinion as they were liable

to be violated by force. Though a contrary position has been

sufficiently demonstrated, I conceive, by the series of par-,

liamentary proceedings which I have already produced, yet

there is a pas.sage in Sir John Fortescue’s treatise De Lau-
dibus Legum Anglite, so explicit and weighty, that no writer

on tlie English constitution can be excused from inserting it.

This eminent person, having been chief justice of the King’s

Bench under Henry VI., was governor to the young prince

of Wales during his retreat in France, and received at his

hands the office of chancellor. It must never be forgot-

ten that, in a treatise purposely comjtosed for the instruc-

tion of one who hoped to reign over England, the limitations

of government are enforced as strenuously by Fortescue, as

some succeeding lawyers have inculcated the doctrines of ar-

bitrary prerogative.
“ A king of England cannot at his pleasure make any al-

terations in the laws of the land, for the nature
g,,

of his government is not only regal, but political. Forte«cue’»

TTi‘i.1 1
^ doctrine aa toHad It been merely regal, he would have a power the Engiuh

to make what innovations and alterations he pleased oonsUtution.
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in the laws of the kingdom, imixwe tiilliige.'^ and other hard-

ships upon the people whether they would or no, witliout

their consent, which sort of government tlie civil laws point

out when they declare Quod priticipi placuit, legis habet vi-

gorem. But it is much otherwise with a king wlio.'e govern-

ment is political, because he uin neither make any alieratiou

or change in the laws of the realm without the consent of

the subjects, nor burden tliem against tlieir wills with strange

im[R)sitions, so that a people governed by such laws as are made
by their own consent and approbation enjoy their properties .se-

curely, and without the hazard of being deprived of them, either

by the king or any other. The siune things may be effected

under an absolute prince, provided he do not degenerate into

the tyrant. Of such a prince, Aristotle, in the third of his

Politics, says, ‘ It is better for a city to be governed by a good
man than by good laws.’ But because it does not always

happen that the person presiding over a people is so (pialitied,

St. Thomas, in the book which he writ to the king of Cy-
prus, De Regimine Priucipum, wishes that a kingdom could

be so instituted as that the king might not be at liberty to tyr-

annize over his people ; which only comes to pass in the

present case ; that is, when the sovereign power is restrained

by politicjjl laws. Rejoice, therefore, my good prince, that

such is the law of the kingdom which you are to inherit, be-

cause it will afford, both to yourself and subjects, the greatest

security and satisfaction.”
^

The two great divisions of civil rule, the absolute, or regal

as he calls it, and the political, Fortescue proceeds to deduce

from the several originals of conquest and compact. Con-

cerning the latter he declares emphatically a truth not always

palatable to princes, that such governments were instituted by

the people, and for the people’s good
;
quoting St. Augustin

for a similar definition of a political society. “ As the head

of a body natural cannot change its nerves and sinews, cannot

deny to the several parts their proper energy, their due pro-

portion and aliment of blood ; neither can a king, who is the

the head of a body politic, change the laws thereof, nor take

from the people what is theirs by right against their consent.

Thus you have, sir, the formal institution of every political

kingdom, from whence you may guess at the power which a

> Vortesene, De Landibiu Legum Anglbe, c. 9.
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king may exercise with respect to the laws and the subject.

For he is appointed to protect his subjects in their lives, prop-

erties, and laws ; for this very end and purpose he has the

delegation of power from the people, and he has no just

claim to any other power but this. Wherefore, to give a
brief answer to that question of yours, concerning the differ-

ent powers which kings claim over their subjects, I am firm-

ly of opinion that it arises solely from the different natures of

their original institution, as you may easily collect from what
has been said. So the kingdom of England had its original

from Brute, and the Trojans, who attended him from Italy

and Greece, and became a mixed kind of government, com-

pounded of the regal and political.”*

It would occupy too much space to quote every other pas-

sage of the same nature in this treatise of Fortes-
Erroneous

cue, and in that entitled. Of the Difference between views taken

an Absolute and Limited Monarchy, which, so far

as these points are concerned, is nearly a translation from the

former.* But these, corroborated as they are by the statute-

book and by the rolls of parliament, are surely conclusive

against the notions which pervade Mr. Hume’s History. I

have already remarked that a sense of the glaring prejudice

by which some Whig writers had been actuated, in represent-

ing the English constitution from the earliest times as nearly

arrived at its present perfection, conspired with certain pre-

possessions of his own to lead this eminent historian into an
equally erroneous system on the opposite side. And as he

traced the stream backwards, and came last to the times of

the Plantagenet dynasty, with opinions already biassed and
even pledged to the world in his volumes of earlier publica-

tion, he was prone to seize hold of, and even exaggerate, ev-

ery circumstance tliat indicated immature civilization, and
law perverted or infringed.® To this his ignorance of Eng-

1 ForteAcuo, De Laudibus Legum Ang*
Hte, c. 13.

• The latter treatise having been
written under Edward IV., whom For*

teACue, aa a re.Atored Lancastrian, would
be anxioua not to oneud, and whom In

fact he took Mune palnn to conciliate both
in thin and other writings, it ia evident

that the principlefi of limited monarchy
were as fully recognized In his reign,

whatever particular acta of violence

might occur, as tliey had been under the
Lancastrian princes.

• The following Is one example of these
prejudices: In the 9th of Uichard II.

a tax on wool grunted till the ensuing
feast of St. John B’lptist was to be inter-
mitted from thence to that of St. Peter,
and then to recommence; that it might
not be claimed as a rigtit. Hot. Purl.

Tol. ill. p. 214. Mr Hume has noticed
this provision, a« “ showing an accuracy
beyond what was to be expecte«l in tho.se

ru(U times.” In this epithet wo see the
foundation of his mistakes. The age of
Richard II. might perhaps be oalleil rude
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lish jurisprudence, which certainly in some measure disqual-

ified him from writing our history, did not a little contribute;

misrepresentations frequently occurring in his work, which a

moderate acquaintance with the law of the hind would have

preventt!(l.*

It is an honorable circumstance to England that the history

Instances of of no Other Country presents .so few instances of

dinniatio'n
illegal Condemnation upon jrolitical charges. The
judicial torture was hardly known and never rec-

ognized by law.* The sentence in capital crimes, fixed unal-

terably by custom, allowed nothing to vindictiveness and in-

dignation. There hardly occurs an example of any one
being notoriously put to death without form of trial, except

in moments of flagrant civil war. If the rights of juries

were sometimes evaded by irregular jurisdictions, they were
at least held sacred by the courts of law : and through all the

vicissitudes of civil liberty, no one ever questioned the prima-

ry right of every freeman, handed down from his Saxon fore-

fathers, to the trial by his peers. A just regard for public

safety prescribes the necessity of severe penalties against

rebellion and conspiracy ; but the interpretation of these of-

fences, when intrusted to sovereigns and their counsellors, has

been the most tremendous instrument of despotic power. In

rude ages, even though a general spirit of political liberty

may prevail, the legal character of treiLson will commonly be

undefined
; nor is it the disposition of lawyers to give greater

accuracy to this part of criminal jurisprudence. The nature

of treason appears to have been subject to much uncertainty

in England before the statute of Edward III. If that mem-
orable law did not give all possible precision to the offence.

In Mme respectn. But assuredly in
prudent and circumspect perception of
consequences, and an accurate use of Ian*

gua|^, there could be no reason why it

should Imj deemed inferior to our own.
Tf Mr. Hume had ever deigned to glance
at tlie legal decisions reported in the
Yetir-books of those times, he would have
been surprised, not only at the utmost
accurary^ but at a subtle refinement
in verba) logic, which none of his own
metaphysical treatises could surpass.

1 [Note XII.]
2 During the famous process against

the IcniglitH templars in the rci^ of
Edward II., the archbishop of York,
having taken the examination of certain
templars in his province, felt some
doubts which he propounded to several

monasteries and divines. Most of these
relate to the main subject. But one
question, fitter indecMl for lawyers than
theologians, was, whereas many would
not confess without torture, whether he
might make use of this means, licet hoe
»« regno Anglur nunqitam r/.ium fuerit

vel amlitum? Et si torqiiendi sunt,
utrum per clericos vel laicos ? Et dato^
quAd nuUus omnino tortor inrenin
valeat in Anglic, utrum pro tortoribus
mittendum sit ad partes transmarinas
Wait. Hemingford. p. 256. Instances,

however, of its use are said to have
occurred in the 15th century. See a
learned “ Heading on the Use of Torture
in the Criminal I^aw of England, by
David Jardine, Esq., 1887.'*
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which we mu.st certainly allow, it prevented at least those

stretches of vindictive tyranny which disgrace the annals of

other countries. The praise, however, must be understood as

comparative. Some cases of harsh if not illegal convictions

could hardly fail to occur in times of violence and during

changes of the reigning family. Perhaps the circumstances

have now and then been aggravated by historians. Nothing
could be more illegiil than the conviction of the earl of Cam-
bridge and lord Scrope in 1415, if it be true, according to

Carte and Hume, that they were not heard in their defence.

But whether this is to be absolutely inferred from the record *

is perhaps open to question. There seems at least to have
been no sufficient motive for such an irregularity; their par-

ticipation in a trea.sonable conspiracy being manifest from
their own confession. The proceedings against Sir John Mor-
timer in the 2d of Henry VI.® are called by Hume highly

irregular and illegal. They were, however, by act of attain-

der, which cannot well be styled illegal. Nor are they to be

considered as severe. Mortimer had broken out of the

Tower, where he was confined on a charge of treason. This

was a capital felony at common law
; and the chief irregular-

ity seems to have consisted in having recourse to parliament

in order to attaint him of trea.son, when he had already for-

feited his life by another crime.

I would not willingly attribute to the prevalence of Tory
dispositions what may be e.xplained otherwise, the progress

which Mr. Hume’s historical theory as to our constitution has

been gradually making since its publication. The tide of

opinion, which since the Revolution, and indeed since the

reign of .Tames I., had been flowing so strongly in favor

of the antiquity of our liberties, now .seems, among the high-

er and more literary chtsses, to set pretty decidedly the other

way. Though we may still sometimes hear a demagogue chat-

tei ing alx)ut the witenagemot, it is far more usual to find sen-

sible and liberal men who look on Magna Charta itself as the

result of an uninteresting squabble between the king and his

barons. A(;ts of force and injustice, which strike the curso-

ry inquirer, especially if he derives his knowledge from mod-
ern compilations, more than the average tenor of events, are

selected and displayed as fair samples of the law and of its

« Bot. Pari. TOI. It. p. 66 « Hot. Pari. toI. It. p. 202.
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administration. Wc are deceived by the comparatively per-

fect state of our present liberties, and forget that our superior

security is far less owing to positive law than to the con-

trol which is exercised over government by public opinion

through the general use of printing, and to the diffusion of

liberal principles in policy through the same means. Thus
disgusted at a contrast which it was hardly candid to institute,

we turn away from the records that attest the real, though im-

perfect, freedom of our ancestors ; and are willing to be per-

suaded that the whole scheme of English jwlity, till the com-

mons took on themselves to assert their natural rights against

James I., was at best but a mockery of pojmlar privileges,

hardly recognized in theory, and never regarded in effect.*

This system, when stripped of thase slavish inferences

that Brady and Carte attempted to build upon it, admits per-

haps of no essential objection but its want of historical truth.

God forbid that our rights to just and free government should

be tried by a jury of antiquaries! Yet it is a generous pride

that intertwines the con.seiousne.ss of hereditary freedom with

the memory of our ancestors; and no trifling argument
against those who seem indifferent in its cause, that the char-

acter of the bravest and most virtuous among nations has

not depended upon the accidents of nice or climate, but been

gradually wrought by the plastic influence of civil rights, trans-

mitted as a prescriptive inheritance through a long course of

generations.

By what means the English acquired and preserved this

Csiues
political liberty, which, even in the fifteenth een-

tendingto tury, was the admiration of judicious foreigners,*

TOMtuution
*® ® interesting inquiry. Their

own serious and steady attachment to the laws

must always be reckoned among the principal causes of this

blessing. The civil equality of all freemen lielow the rank

of peerage, and the subjection of peers themselves to the im-

partial arm of justice, and to a due share in contribution to

public burdens, advantages unknown to other countrie.s,

tended to identify the interests and to assimilate the feelings

of the aristocracy with those of the people ; classes whose

1 This WBB written in 1811 or 1812 ;
* Philip de Comlnes takes sercral op-

and is among many pnssages which portunitics of tet^tifving his esteem CM
the progress of time has somewhat the Kngli.sh government. See particn*
flklsified. larly 1. Iv. c. i. ami 1. t. c. six
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dissension and jealou.sy has been in many instances the surest

hope of sovereigns aiming at arbitrary power. Tliis free-

dom from the oppressive supeiiority of a privileged order

was peculiar to England. In many kingdoms the royal pre-

rogative was at least equally limited. The statutes of Ara-
gon are more full of remedial provisions. The right of op-

posing a tyrannical government by arms was more frequently

asserted in Castile. But nowhere else did the people possess

by law, and I think, upon the whole, in effect, so much .secu-

rity for their personal freedom and property. Accordingly,

the middling ranks flourished remarkably, not only in com-
mercial towns, but among the cultivators of the soil. “There
is scarce a small village,” says Sir J. Fortescue, “ in which
you may not And a knight, an esquire, or some Substantial

householder (paterfamilias), commonly called a frankleyn,'

possessed of considerable estate ; be.-ides others who are

called freeholders, and many yeomen of estates sufficient to

make a substantial jury.” I would, however, point out more
particularly two causes which had a very leading efficacy

in the gradual development of our constitution
;

flrst, the

schemes of continental ambition in which our government
was long engaged

; secondly, the manner in which feudal

principles of insubordination and resistance were modified by
the prerogatives of the early Norman kings.

1. At the epoch when William the Conqueror ascended

the throne, hardly any other power was possessed by the

king of France than what he inherited from the great fiefs

of the Capetian family. War with such a potentate was not

exceedingly to be dreaded, and William, besides his immense
revenue, could employ the feudal services of his vassals,

which were extended by him to continental expedition.s.

These circumstances were not essentially changed till after

the loss of Norinimdy ; for the acquisitions of Henry II.

kept him fully on an equality with the French crown, and
the dilapidation which had taken place in the royal demesnes

1 By a frankleyn la thia place we are
to understand what we call a country
squire, like the frankleyn of Chaucer}
ibr the word esquire in Fortescue’s time
was only u.<<ed in its limited sense, for

the sons of |>eers and kiiitchts. or such as

had obtained the title by creation or some
other legal means.
TUe meution of Chaucer leads me to

add that the prologue to his Canterbury
Tales is of itself a continual testimony to

the plenteou.s and comfortable situation

of the middle ranks in Kngland, as well

os to that fearless independence and fre*

quent originality of character amongst
them, which liberty aud competence baie
conspired to produce.
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was compensated by several arbitrary resources that filled

the exchequer of these monarchs. But in the reigns of John
and Henry III., the position of England, or rather of its

sovereign, with respect to France, underwent a very disad*

vantageous change. The loss of Normandy severed the

connection between the English nobility and the continent

;

they had no longer estates to defend, and took not sufficient

interest in the concerns of Giiienne to fight for that province

at their own cost. Their feudal service wa.s now t*ommuted

for an escuage, which fell very short of the expenses incur-

red in a protracted cjimpaign. Tallages of royal towns and
demesne lands, extortion of money from the Jews, every feu-

dal abu.se and oppression, were tried in vain to replenish the

treasury, which the defence of Eleanor’s inheritance against

the increased energy of France was constantly exhausting.

Even in the most arbitrary reigns, a general tax Ujwn land-

holders, in any cases but those jjrescribed by the feudal law,

had not been ventured ; and the standing bulwark of Magna
Charta, as well as the feebleness and unpopularity of Henry
III., made it more dangerous to violate an e.stablished prin-

ciple. Subsidies were therefore constantly required ; but for

these it was necessary for the king to meet parliament, to

hear their complaints, and, if he could not elude, to acquiesce

in their petitions. These necessities cjime still more urgently

upon Edward I., whose ambitious spirit could not patiently

endure the encroachments of Philip the Fair, a rival not less

ambitious, but certainly less distinguished by personal prow-
ess, than himself. What advantage the friends of liberty

reaped from this ardor for continental warfare is strongly

seen in the circumstances attending the Confirmation of the

Charters.

But after this statute had rendered all tallages without

consent of parliament illegal, though it did not for some time

prevent their being occasionally imposed, it was still more
difficult to carry on a war with France or Scotland, to keep
on foot naval armaments, or even to preserve the courtly

magnificence which that age of chivalry affected, without

perpetual recurrence to the house of commons. Edward HI.
very little consulted the interests of his prerogative when he
stretched forth his hand to seize the phantom of a crown in

France. It compelled him to assemble parliament almost
annually, and often to hold more than one session within the
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year. Here the representatives of England learned the

habit of remonstrance and conditional supply ; and though, in

the meridian of Edward’s age and vigor, they often failed

of immediate redress, yet they gradually swelled the statute-

roll with provisions to secure their country’s freedom ; and
acquiring self-confidence by mutual intercourse, and sense of

the public opinion, they became able, before the end of Ed-
ward’s reign, and still more in that of his grandson, to control,

prevent, and punish the abuses of administration. Of all

these proud and sovereign privileges, the right of refusing

supply was the keystone. But for the long wars in which

our kings were involved, at first by their possession of Guienne,

and afterwards by their pretensions upon the crown of France,

it would have been easy to suppress remonstrances by avoid-

ing to assemble parliament. For it must be confessed that

an authority was given to the king’s proclamations, and to ordi-

nances of the council, which differed but little from legislative

power, and would very soon have been interpreted by com-
plaisant courts ofjustice to give them the full extent of statutes.

It is common indeed to assert that the liberties of England
were bought with the blood of our forefathers. This is a
very magnanimous boast, and in some degree is consonant

enough to the truth. But it is far more generally accurate

to say that they were purchased by money. A great pro-

portion of our best laws, including Magna Charta itself, as it

now stands confirmed by Henry III., were, in the most literal

sense, obtained by a pecuniary bargain with the crown. In

many parliaments of Edward III. and Richard II. this sale

of redress is chaffered for as distinctly, and with as little

apparent sense of disgrace, as the most legitimate business

between two merchants would be transacted. So little was
there of voluntary benevolence in what the loyal courtesy of

our constitution styles concessions from the throne ; and so

little title have these sovereigns, though we cannot refuse our

admiration to the generous virtues of Edward III. and
Henry V., to claim the gratitude of posterity as the benefac-

tors of their people

!

2. The relation established between a lord and his vassal

by the feudal tenure, ftir from containing principles of tuiy

servile and implicit obedience, permitted the compact to be

dissolved in case of its violation by either party. This

extended as much to the sovereign as to inferior lords ; the
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authority of the former in France, where the sy.«tem most

flourished, being for sevenil ages rather feudal than political.

If a vassal was aggrieved, and if justice was denied him, he
sent a defiance, that is, a renunciation of fealty to the king

and was entitled to enforce redress at the point of his sword.

It then became a conte-st of strength as between two inde-

pendent potentates, and was terminated by treaty, advim-

tageous or otherwise, according to the fortune of war. This

privilege, suited enough to the situation of Fnmce, the great

peers of whieh did not originally intend to admit more than

a nominal supremacy in the house of Capet, was evidently

less compatible with the regular monarchy of England. The
stern natures of William the Conqueror and his successors

kept in control the mutinous spirit of their nobles, and reaped

the profit of feudal tenures without submitting to their recip-

rocal obligations. They countemeted, if I may so say, the

centrifugal force of that system by the application of a

stronger power ; by preserving order, administering justice,

checking the growth of baronial influence and riches, with

habitual activity, vigilance, and severity. Still, however, there

remained the original principle, that allegiance depended

conditionally upon good treatment, and that an appeal might

be lawfully made to arms against an oppre.ssive government.

Nor was this, we may be sure, left for extreme necessity,

or thought to require a long enduring forbearance. In

modern times a king compelled by his subjects’ swords to

abandon any pretension would be supposed to have ceased

to reign
;
and the expressed recognition of such a right as

that of insurrection has been justly deemed inconsistent

with the majesty of law. But ruder ages had ruder senti-

ments. Force was necessary to repel force ; and men accus-

tomed to see the king’s authority defied by private riot were

not much shocked when it was resisted in defence of public

fi-eedom.

The Great Charter of John was secured by the election

of twenty-five barons as conservators of the compact. If

the king, or the justiciary in his absence, should transgress

any article, any four might demand reparation, and on denial

carry their complaint to the rest of their body. “ And those

barons, with all the commons of the land, shall distrain and

annoy us by every means in their power ; that is, by seizing

our castles, lands, and possessions, and every other mode, till
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the wrong shall be repaired to their satisfaction ; saving our
person, and our queen and children. And when it shall be

repaired they shall obey us as before.”* It is amusing to see

the common law of distress introduced upon this gigantic

scale ; and the capture of the king’s castles treated as analo-

gous to impounding a neighbor’s horse for breaking fences.

A very curious illustration of this feudal principle is found

in the conduct of William earl of Pembroke, one of the

greatest names in our ancient history, towards Henry III.

The king had defied him, which was tantamount to a declara-

tion of war
;
alleging that he had made an inroad upon the

royal domains. Pembroke maintained that he was not the

aggressor, that the king had denied him justice, and been the

first to invade his territory ; on which account he had thought

himself absolved from his homage, and at liberty to use force

against the malignity of the royal advisers. “ Nor would it

be for the king’s honor,” the earl adds, “ that I should submit
to his will against reason, whereby I should rather do wrong
to him and to that justice which he is bound to administer

towards his people ; and I should give an ill example to all

men in deserting justice and right in compliance with his

mistaken will. For this would show that I loved my wordly
wealth better than justice.” These words, with whatever
dignity expi-essed, it may be objected, prove only the disposi-

tion of an angry and revolted earl. But even Henry fully

admitted the right of taking arms against himself if he had
meditated his vassal’s destruction, and disputed only the ap-

plication of this maxim to the earl of Pembroke.*

These feudal notions, which placed the moral obligation of

allegiance very low, acting under a weighty pressure from
the real strength of the crown, were favorable to constitu-

tional liberty. The great vassals of France and Germany
aimed at living independently on their fiefs, with no further

concern for the rest than as useful allies having a common
interest against the crown. But in England, as there was no
prospect of throwing off subjection, the barons endeavored
only to lighten its burden, fixing limits to prerogative by
law, and securing their observation by parliamentary remon-
strances or by dint of arms. Hence, as all rebellions in

England were directed only to coerce the government, or at

1 Bndy’s Hist. toI. i.
;
Appendix, p. 148.

> Matt. Paris, p. 830 ;
Lyttelton’s Hist, of Henry II. Tol. It. p. 41.
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the utmost to cliange the succession of the crown, without

the smallest tendency to separation, they did not impair the

national strength nor destroy the character of the constitu-

tion. In all these contentions it is remarkable that the

people and clergy sided with the nobles against the throne.

No individuals are so jicpular with the monkish annalists,

who s[ieak the language of the populace, as 8imon earl of

Leicester, Thomas earl of Lancaster, and Thomas duke of

Gloucester, all turbulent opposers of the royal authority, and
probably little deserving of their panegyrics. Very few
English historians of the middle ages are advocates of pre-

rogative. This may be ascribed both to the equality of our

laws and to the interest which the aristocracy found in court-

ing popular favor, when committed against so formidable an
adversary as the king. And even now, when the stream
that once was hurried along gullies and dashed down preci-

pices hardly betrays ujxtn its broad and tranquil bosom the

motion tlmt actuates it, it must still be accounted a singular

happiness of our constitution that, all ranks graduating har-

moniously into one another, the interests of peers and com-
moners are radically interwoven ; etieh in a certain sense

distinguishable, but not balanced like opposite weights, not

sepai-ated like discordant fluids, not to be secured by inso-

lence or jealousy, but by mutual adherence and reciprocal

influences.

From the time of Edward I. the feudal system and all the

feelings connected with it declined very rapidly.

But what the nobility lost in the number of their

military tenants wms in some degree comjtensated

by the state of manners. The higher class of

them, w'ho took the chief share in public affairs,

were exceedingly opulent ; and their mode of life gave wealth

an incredibly greater efficacy than it possesses at present.

Gentlemen of large estates and good families who had at-

tached themselves to these great peers, who bore offices

which we should call menial in their households, and. sent

their children thither for education, were of course ready to

follow their banner in rising, without much inquiry into the

cause. Still less would the vast body of tenants and their

retainers, who were fed at the castle in time of peace, refuse

to carry their pikes and staves into the field of battle. Many
devices were used to preserve this aristocratic influence,

InHuenoe
which the
state of
manners
gave the
nobility.
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which riches and ancestry of themselves rendered so formi-

dable. Such was the maintenance of suits, or confederacies

for the purpose of supporting each other’s claims in litigation,

which was the subject of frequent complaints in parliament,

and gave rise to several prohibitory statutes. By help of

such confederacies parties were enabled to miike violent en-

tries upon the lands they claimed, which the law itself could

hardly be said to discourage.' Even proceedings in courts

of justice were often liable to intimidation and influence.* A
practice much allied to confederacies of maintenance, though

ostensibly more harmless, was that of giving liveries to all

retainers of a noble family ; but it had an obvious tendency

to preserve that spirit of factious attachments and animosities

which it is the general policy of a wise government to dissi-

pate. From the first year of Richaixl II. we find continual

mention of this custom, with many legal provisions against

it, but it was never abolished till the reign of Henry VII.®

These associations under powerful chiefs were only inci-

dentally beneficial as they tended to withstand the

abuses of prerogative. In their more usual course habitii of

they were designed to thwart the legitimate exer-

cise of the king’s government in the administration of the

laws. All Europe was a scene of intestine anaix-hy during

1 If a man was disseized of his land,

he might enter upon the disseizor and
reinstate himself without course of law.
In what case this right of entry was
taken a>ray, or tolled^ as it wasexprest^ed,

by the death or alienation of the dis-

seizor, is a subject extensive enough to

occupy two chapters of Llttelton. What
pertains to our inquiry is, chat by an
entry in the oid law-books we must un-
derstand an actual repossession of the
disseizee, not a suit in ^jectment, as it is

DOW interpreted, but which is a com-
paratively modern proceeding. The first

remedy, says Uritton, of the disseizee is

to collect a body of his friends (recoiiler

ainys et force), and without delay to cast

out the disseizors, or at least to maintain
himself in possession along with them,
c. 44. This entry ought indeed by 5
R. II. stat. i. c. 8, to be made peace-
ably

;
and the justices might assemble

the posse comltatus to impHson persons
entpring on lands by violence (15 R. II.

e. 2.) but these laws imply the facts that
made them necessary

s No lord, or other person, by 20 R. II.

e. 8,
was permitted to sit on the bench

with the justices of assize. Trials were

sometimes overawed by armed parties,

who endeavored to prevent their adver-
saries from appearing. Poston Letters,

vol. iii. p. 119.
* From a passa^ in the Pnstoo {.ot-

ters (vol. ii. p. 23) it appe:ir.< thut, far

from these acts being reganliHi. it was
considered as a mark, of rc.^ix'd to the
king, when he c^une Into a county, for

the noblemen and gentry to im^et him
with as many attendants in livery o.s they
could muster. Sir Joim Pa.'<t4m was to

provide twenty men in tbeir livery-

gowns, and the duke of Norfolk two hun-
dred. This illustrates the well-known
story of Henry VII. and the earl of
Oxford, and shows tlie mean and oppres-

sive conduct of the king In that ufilur,

which Hume has pretended to justify.

Id the first of Edward IV. it is said

in the roll of parliament (vol. v. p. 407),
that, by yeving of liveries and signets,

contrary to the statutes and ordinances
made aforetynie, iiiaintenauiice of quar-
rels, extortions, robberies, murders ueea
multiplied and continu^ within this

reame, to the grete disturbaunce and in-

quietation of the same.*'
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the middle ages ; and thougli England was far less exposed

to the scourge of private war than most nations on the eonti-

nent, we should find, could we recover the local annals of

every country, such an acM'Uiuulution of petty rapine and
tumult as would almost alienate us from the liberty which

served to engender it. Tliis was the common tenor of man-
ners, sometimes so much aggravated ns to find a place in

general history,* more often attested by records during the

three centuries that the liouse of Planlagenet sat on tlie

throne. Disseizin, or forcible disposse.ssion of freeholds,

makes one of the most considerable articles in our law-

books.* Highway robbery was from the eiu'liest times a sort

of national crime. Capital punishments, though very fre-

quent, made little impression on a l>old and a licentious

crew, who had at least the syinpatliy of tliose who had
nothing to lose on their side, and fliittering prospects of im-

punity. We know how long the outhiws of Sherwood lived

in tradition— men who, like some of their bettei's, have

been permitted to redeem by a few acts of generosity the

just ignominy of extensive crimes. These, indeed, were the

heroes of vulgar applause ;
but when such a judge as Sir

1 Thus to i»elect one paesajce out of
many; Kodem anno (13^) quiiiam raa-

Ugnit fulti quorumlam iiiagiiatuin pm-
siUio, regie aUoleAcentitim flporncntos, et

regnum perturbare intendentca, in tan-
tam turbain crcvorunt, nemora et snltus
ocoupareruntj ita quod toti regno tenrorl

MMnC. \Val«tQgham« p. 133.
* I am aware that In many, probably

a great majority of reported caeeHf thU
word wa« technlcAlly used, where some
unwarranted conreyance, such as a feoff*

ment by the tenant for life, was held to
hare wrought a dittseizia; or where the
plaintiff was allowed, for the purpose of
a more conrenient remedy, to feign him*
self dis.«eized. which was called disseisin

by election. But several proofs might
be brought from the parliamentary peti-

tions, and I doubt not, if nearly looked
at. from the Year-books, that in other
cases there was an actual and violent

expulsion. And the definition of dis-

seisia in all the old writers, such as

Britton and Littleton, is obviously framed
upon its primary meaning of violent dis-

possession, which the woi^ had probably
acquired long before the more ^aceable
disMuans, if 1 may use the expression,
became the sabject of the remedy by
tMise.

1 would speak with deference of Lord

Mansfleld^s elaborate judgment In Tay«
lor dom. Atkins v. Horde, 1 Burrow,
107, &c.; but some pofiUious In it ap-
pear to me rather too strougly stated

;

and particularly that the acceptance of
the disseisor as tenant by the lord was
necessary to render the disseixin complete

;

a condition which 1 have not found hint-
ed in any law-book. Bee Butler's note
on Co. Litt. p. 830; where that eminent
lawyer expresses similar doubts as to
liOrd Mansfield’s reasoning. It may how-
ever be remarked, that constructive or
elective dlHsolzlua, being of a technical

nature, were more likely to produce
cases in the Year-books than those ac-
companied with actual violence, which
would commonly turn only on matters
of fact, and be determined by a jury.
A remarkable Instance of violent dls-

scUin, amounting in effect to a private

war, may be fuuud in the Paston Letters,

occupying most of the fourth volume.
One of the Paston family, claiming a
right to Caistor Castle, kept possession
agitio.st the Duke of Norfolk, who brought
a large force, and laid a regular siege to

the place, till It surrendered for want of
provisions. Two of the besiegers were
killed. It does not appear that any legal

measures were taken to prevent or pun-
ish this Outrage-
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John Fortescue could exult that more Englishmen were

hanged for robbery in one year than French in seven, and
that, “ if an Englishman be poor, and see another having

riches which may be taken from him by might, he will not

spare to do so,” * it may be perceived how thoroughly these

sentiments had pervaded the public mind.

Such robber.s, I have said, had flattering prospects of im-

punity. Besides the general want of communication, which
made one who had fled from his own neighborhood tolerably

secure, they had the advantage of extensive forests to facili

tate their depredations and prevent detection. When out

lawed or brought to trial, the worst ofienders could frequently

purchase charters of pardon, which defeated justice in the

moment of her blow.** Nor were the nobility ashamed to

patronize men guilty of every crime. Several pixwfs of this

occur in the rolls. Thus, for example, in the 22d of Edward
III., the commons pray that, “ whereas it is notorious how
robbers and malefactors infest the country, the king would
charge the great men of the land that none such be main-

tained by them, privily or openly, but that they lend assist-

ance to arrest and take such ill doers.” *

1 Difference between an Absolute and
Limited Monarchy, p. d9.

< The manner in which these were ob>
tained, in spite of law, may be noticed

amoDff the violent courses of prerogative.
By statute 2 E. III. c. 2, coufirmed by
10 K. III. c. 2, the king's power of grant*
log pardons was taken away, except in
cases of homicide per infortunium. An-
other act, 14 K. III. c. 15, reciting that
the former laws in this respect have not
beer. kept, declares that all pardons con-
trary to them shall be holden as null.

This however was disregarded like the
rest; and the commons b^an tacitly to

recede from them, and endeavored to

compromise the question with thecrown.
By 2i £. III. stat. 1, c. 2, without advert-
ing to the existing provisions, which may
therefore seem to be repealed by implica-
tion. it is enacted that in every charter
of pardon, granted at any one's sugges-
tion, the suggestor's name and the
grounds of his suggestion shall be ex-
pressed, that if the same be found untrue
it may be disallowed. And in 13 R. II.

stat. 2, e. 1, we are surprised to find the
commons requcsUng that pardons might
not be granted, as if the subject were
wholly unknown to the law; the king
protesting in reply that he will save his
liberty and ref^ty, as his progenitors

VOL. III. 11

had done before, but conceding some
regulations, &r less remedial than what
were provided already by the 27th of Ed-
ward II. Pardons make a pretty large

head in Brooke's Abridgment, and were
undoubtedly granted without scruple by
every one of our kings. A pardon ol>
tained in a case of peculiar atrocity is

tile subject of a specific remonstrance in

28 H. VI. Rot. Pari. vol. v. p. 111.
3 Rot. Pari. Tol. ii. p. 201. A strange
licy, for which no rational cause can
alleged, kept Wales and even Cheshire

distinct from the rest of the kingdom.
Nothing could be more injurious to the
adjacent counties. Upon the credit of
their inmiunity fVom the jurisdiction of
the king's courts, the people of Cheshire
broke with armed bands into the neigh-
boring counties, and perpetrated all

the crimes In their power. Rot. Pari,

vol. iii. p. 81, 201, 440; Stat. 1 H. IV. c.

18. As to the Welsh fh>ntier, It was
constantly almost in a state of w*ar,

which a very little good sense and be-

nevolence in any one of onr shepherds
would have easily prevented, by admit-
ting the conquer^ people to partake In

equal privileges with their fellow-sub-

j^ts. Instead of this, they satisBed

themselves with aggravating the mis-
chief by granting legal reprisals upon
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It is perhaps the most meritorious part of Edward I.’s

government that he bent all hi.s power to restrain these

breaches of tranquillity. One of his salutary provisions is

still in constant use, the statute of coroners. Another, more
extensive, and, thougli partly obsolete, the foundation of

modem laws, is the statute of Winton, which, reciting that

“ from day to day robberie.s, murders, burnings, and theft be

more often used than they have been heretofore, and felons

cannot be attainted by the oath of jurors which had rather

suffer robberies on strangers to pa.ss without punishment

than indite the offenders, of whom great part be people of

the same country, or at least, if the offenders be of another

country, the receivers be of places near,” enacts that hue
and cry shall be made upon the commission of a robbery,

and that the hundred shall remain answeralile for the damage
unless the felons be brought to justice. It may be inferred

from this provision that the ancient law of frank-pledge,

though ret^ned longer in form, had lost its efficiency. By
the same act, no stranger or suspicious person was to lodge

even in the suburbs of towns ; the gates were to be kept

locked from sunset to sunrising ; every host to be answerable

for his guest ; the highways to be cleared of trees and under-

w'ood for two hundred feet on each side ; and every man to

keep arms according to his substance in readiness to follow

the sheriff on hue and cry raised after felons.* The last

provision indicates that the robbers plundered the country in

formidable bands. One of these, in a subsequent part of

Edward’s reign, burned the town of Boston during a fair,

and obtained a vast booty, though their leader had the ill

fortune not to escape the gallows.

The preservation of order throughout the country was
originally intmsted not only to the sheinff, coroner, and con-

Welabmen. Stat. 2 H. IT. o. 16. Welsh*
men were absolutely excluded fW)m bear*
ing offices in Wales. The English llying

in the English towns of Wales earnestly
petition, 23 H. VI. Rot. Pari. toI. v, p.

lOi, 154. that this exclusion may Ym
kept in force. Complaints of the (User*

derly state of the Welsh ftontier are re*

peated as late as 12 E. IV. toI. t1. p. 8.

It is curious that, so early as 16 E. II.,

a writ was addressed to the earl of Arun*
del, justiciary of Wales, directing him to

cause twenty*fbur discreet persons to be
ehoeen from the north, and as many from

the south of that principality, to serTe
in parliament. Rot. Pari. ?ol. i. p. 456.
And we find a similar writ in the !^th of
the same king. Prynne’s Register, 4th
part, p. 60. Willis says that he has seen
a return to one of these precepts, much
obliterated, but from which it appears
that Conway, Beaumaris, and Camarron
returned members. Notitia Parliamen*
taria, Tol. i. preface, p. 15.

) The statute of Winton was confirmed,
and proclaimed afresh by the sheriffs, 7
B. n. o. 6, after an ora of great disorder.
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stables, but to certain magistrates called conservators of the

peace. These, in conformity to the democnitic character of

our Saxon government, were elected by the freeholders in

their county court.’ But Edward I. issued commissions to

carry into effect the statute of Winton ; and from the begin-

ning of Edward Ill.’s reign the appointment of conservators

was vested in the crown, their authority gi-adually enlarged

by a series of statutes, and their titles clianged to that of

justices. They were empowered to imprison and punish all

rioters and other offenders, and such as they should find by
indi(;tment or suspicion to be reputed thieves or vagabonds,

and to take sureties for good behavior from persons of evil

fame.* Such a jurisdiction was hardly more arbitrary than,

in a free and civilized age, it has been thought fit to vest in

magistrates; but it was ill endured by a people who placed

their notions of liberty in personal exemption from restraint

rather than any politiciil theory. An act having been passed

(2 R. II. stat. 2, c. 6), in consequence of unusual riots and
outrages, enabling magistrates to commit the ringleaders of

tumultuary assemblies without waiting for legal process till

the next arrival of justices of jail delivery, the commons
petitioned next year against this “ horrible grievous ordi-

nance,” by which “ every freeman in the kingdom would be

in bondage to these justices,” contrary to the great charter,

and to many statutes, which forbid any man to be taken

without due course of law.® So sensitive' was their jealousy

of arbitrary imprisonment, that they preferred enduring riot

and robbery to chastising them by any means that might
afford a precedent to oppression, or weaken men’s reverence

for Magna Charta.

There are two subjects remaining to which this retrospect

of the state of manners naturally leads us, and which I would

not pass unnoticed, though not perhaps absolutely essential to

a constitutional history ; because they tend in a very mate-

rial degree to illustrate the progress of society, with which

1 Blactkf^tone, toI. !. o. 9; Carte, toI. !!.

p. 203.
2 1 K. Ill stat. 2, c. 16 ;

4 E. in. c. 2

;

84 E. III. c. 1; 7 R. II. e. 6. The insti-

tution excited a^^ood deal of ill- will, even
before these strong afts were passed.

Many petitions of the commons in the
28th E. in., and other years, complain
of it. Rot. Pari. toI ii.

* Rot. Pari. TOl. Hi. p. 65. It may be
observed that this act, 2 E. II. c. 16, was
not founded on a petition, but on the
king's answer; so that the commons
were not real parties to it, and accord-
ingly call It an ordinance in their present
petidon. This naturally increased their

animosity in treating it as an InAHnge-
ment of the subject-s right.
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civil liberty and regular government are closely connected.

These are, first, the servitude or villenuge of the peasantry,

and their gradual emancipation from that condition ; and,

secondly, the continual increase of commercial intercourse

with foreign countries. But as the latter topic will fall mure
conveniently into the next part of this work, I shall postpone

its consideration for the present.

In a former passage, 1 have remarked of the Anglo-Saxon

ViUenngo
ccorls that neither their situation nor tliat of their

of the descendants for the earlier reigns after the Con-

la^jlture quest appears to have been mere servitude. But
and gradual from the time of Henry II., as we learn from
extincUoD.

Qi^nvil, the villein, so called, was absolutely de-

pendent upon his lord’s will, compelled to unlimited services,

and destitute of property, not only in the land he held for his

maintenance, but in his own acquisitions.* If a villein pur-

chased or inherited land, the lord might seize it ; if he accu-

mulated stock, its possession was equally precarious. Against

his lord he had no right of action ; because his indemnity

in damages, if he could have recovered any, might have
been immediately taken away. If he tied from his lord’s

service, or from the land which he held, a writ issued de na-

tivitate probanda, and the master recovered his fugitive by
law. His children were born to the same state of servitude ;

and, contrary to the rule of the civil law, where one piirent

wa.s free and the other in villenage, the offspring followed

their father’s condition.®

This was certainly a severe lot
;
yet there are circum-

stances which materially distinguish it from slavery. The
condition of villenage, at least in later times, was perfectly

1 Glanvil, 1. T, o. 6.
s Accordioe to BractoO) the bastard of

a nief, or yillein, wa8 born in

aeryitude; and where the pareiita Lived

on a yillein tenement, the children of a
nief, even though married to a fVeeman,
were yilleins, I. iv. c. 21 ;

and see Beaines’s

translation of Glanvil, p. 109. Rut Lit-

tleton lays down an opposite doctrine,

that a bastard was neceawuily free
;
be

cause, being the child of no father in the

contemplation of law, be could not be
presumed to inherit servitude from any
one

;
and makes no distinction as to the

parentis residence. Sect. 188. I merely
take notice of this change in the law be-

tween the re^ns of Henry HI. and Ed-

ward IV. as an Instance of the bias which
the Judges showed in favor of personal
freedom. Another, if we can rely upon
it, is more important. In the reign of
Henr}' IT. a freeman marrying a nief,

and settling on a villein tenement, lost

the privileges of freedom during the time
of his occupation ; legem teme quasi
natiyus amittit. QIanvil, l.y. c. 6. This
was consonant to the custom.^ of some
other countries, some of which went fur-
ther. and treated such a person foreyer
as a yillein. But, on the contrary, we
find in Britton, a centur}' later, that the
nief herself by such a marrlnge became
free during the coverture, c. 81. [NoTl
Xlll.]
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relative ; it formed no distinct order in the political econ-

omy. No man was a villein in the eye of law, unless his

master claimed him ; to all others he was a freeman, and
• might acquire, dispose of, or sue for property without impedi-

ment. Hence Sir E. Coke argues that villeins are included

in the 29th article of Magna Charta :
“ No freeman snail be

disseized nor imprisoned.” ' For murder, rape, or mutilation

of his villein, the lord was indictable at the king’s .suit;

though not for assault or imprisonment, which were within

the sphere of his seignorial authority.*

This class was distinguished into villeins regardant, who
had been attached from time immemorial to a certain manor,

and villeins in gross, where such territorial prescription had
never existed, or had been broken. In the condition of these,

whatever has been said by some writers, I can find no man-
ner of difference ; the distinction was merely technical, and

affected only the mode of pleading. * The term in gross is

appropriated in our legal language to property held absolutely

and without reference to any other. Thus it is applied to

rights of advowson or of common, when possessed simply

1 1 must confess that I have some
doubtA bow far this was law at the epoch
of Magna Charta. Olanvil and Hracton
both spt'ak of the status vilUnagii as
opposed to that of liberty, and seem to

consider it as a cItU condition, not a
merely personal relation. The civil law
and the French treatise of Beaumanolr
hold the same language. And Sir Rob>
ert Cotton maintains without hesitation

that villeins are not within the 29th sec-

tion of Magna Charta, “ being excluded
by the word liber.” Cotton’s Posthunm,
p. 228. Britton, however, a little after

Brnctoo, says that In an action the vil-

lein is answerable to all men. and all men
to him. p. 79. And later judges, in fa-

Torein libertatis, gave this construction
to the villein’s situation, which must
thendore be considered as the clear law
of England in the fourteenth and fif-

teenth centuries.
9 l/ittleton, sect. 1B9, 190. speaks only

of an appeal in the two former cases

;

but an indictment \a 4 fortiori ; and he
says, soct.194, that an Indictment, though
not an ap(>ejilj lies agaiust the lord for

maiming his villein.
s Ourdon. on Courts Baron, p. 592, sup*

pose.«i the villein in gross to have been
the Iazzus or Servus of early times, a
domestic serf, and of an Inferior species
to the cultivator, or villein regardant.
Unluckily Bracton and Littleton do not

confirm this notion, which would be con-
venient enough ;

for in Domesday Book
there is a market! distinction between
the Servi and Villaui. Blackstone ex-
presses himself inaccurately when he
says the villein in gross was annexed to

the person of the lord, and transferable

by deed from one owner to another. By
this meai]s indeed a yillein regardant
would become a Yillein in gross, but all

villeins were alike liable to be sold by
their owners. Littleton, sect. 181. Blome-
fleld’s Norfolk, vol. iii. p. 860. Mr. Har-
grave supposes that villeins in gross
were never numerous (Case of SomcrKct,
IloweH's State Trials, vol. xx. p. 42);
dnwing this inference from the few cases
relative to tliem that occur in the Year
books. And certainly the form of a writ
de nutivitate prol>and&, and the peculiar
evidence it required, which may be found
in Fitzherbert's Natura Brevium, or in

Mr. H.’s argument, are only applicable

to the other species. It is a doubtful
point whether a freeman could, in con-
templation of law, bt'come a villein In

gross; though his confession In a court
of record, upon a suit already commenced
(for this wa.s requisite), would estop him
from claiming his liberty

;
and hence

Bmeton speaks of this proceeding as a
mo<Ic by which a freeman might full into

servitude.

Digitized by Googlc



166 TILLENAGE OF Chap. Vin. Part m.

and not as incident to any particular lands. And there can

be no doubt that it was u.sed in the same sense for the posses-

sion of a villein.* But there was a class of persons, some-

times inaccurately, confounded with villeins, whom it is more •

important to separate. Villenage had a double sense, as it

related to persons or to lands. As all men were free or vil-

leins, so all lands were held by a free or villein tenure. As
a villein mi^ht be enfeoffed of freeholds, though they lay at

the mercy of his lord, so a freeman might hold tenements in

villenage. In this aise his personal liberty subsisted along

with the burdens of territorial servitude. He was bound to

arbitrary service at the will of the lord, and he might by the

same will be at any moment dispossessed ; for such was the

condition of his tenure. But his chattels were secure from
seizure, his person from injury, and he might leave the land

whenever he pleased. *

From so disadvantageous a condition as this of villenage it

may cause some surprise that the peasantry of England
should have ever emerged. The law incapacitating a villein

from acquiring property, placed, one would imagine, an
insurmountable barrier in the way of his enfranchisement.

It followed from thence, and is jiositively said by Glanvil,

that a villein could not buy his freedom, because the price

he tendered would already belong to his lord. * And even

in the case of free tenants in villenage it is not easy to

comprehend how their uncertain and unbounded services

could ever pass into slight pecuniary commutations ; much
less how they could come to maintain themselves in their

lands and mock the lord with a nominal tenure, according to

the custom of the manor.
This, like many others relating to the progress of society,

is a very obscure inquiry. We can trace the pedigree of

princes, fill up the catalogue of towns besieged and provinces

desolated, describe even the whole pageantry of coronations

and festivals, but we cannot recover the genuine history of

mankind. It has passed away with slight and partial notice

by contemporary writers ; and our most patient industry can

hardly at present put together enough of the fragments to

suggest a tolerably clear representation of ancient manners

1 [Not* XTV.]
s Bracton, 1. ii. e. 8 ;

1. Ir. c. 28 ;
Littleton, sect. 172.

8 Qlanyil, 1. iy. c. 6.
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and social life. I cannot profess to undertake what would
require a command of books as well as leisure beyond^ my
reach ; but the following observations may tend a little to

illustrate our immediate subject, the gradual extinction of

villenage.

If we take what may be considered as the simplest ca.se,

that of a manor divided into demesne lands of the lord’s

occupation and those in the tenure of his villeins, performing

all the services of agriculture for him, it is obvious that his

interest was to maintain just so many of these as his estate

required for its cultivation. Land, the cheapest of articles,

was the price of their labor ; and though the law did not

compel him to pay this or any other price, yet necessity,

repairing in some degree the law’s injustice, made those

pretty secure of food and dwellings who were to give the

strength of their arms for his advantage. But in course of

time, as alienations of small parcels of manors to free tenants

came to prevail, the proprietors of land were placed in a
new situation relatively to its cultivators. The tenements

in villenage, whether by law or usage, were never separated

from the lordship, while its domain was reduced to a smaller

extent through subinfeudations, sales, or demises for valuable

rent. The purchasers under these alienations had occasion for

laborers ; and these would be free servants in respect of

such employers, though in villenage to their original lord.

As he demanded less of their labor, through the diminution

of his domain, they had more to S])are for other masters

;

and retaining the character of villeins and the lands they

held by that tenure, became hired laborers in husbandry for

the greater part of the year. It is true that all their earn-

ings were at the lord’s dis[K)sal, and that he might have
made a profit of their labor when he ceased to require it for

his own land. But this, which the rapacity of more com-
mercial times would have instantly suggested, might escape

a feudal superior, who, wealthy beyond his wants, and
guarded by the haughtiness of ancestry against the desire of

such pitiful gains, was better pleased to win the affection of

his dependants than to improve his fortune at their expense.

The services of villenage were gradually rendered less

onerous and uncertain. 'Those of husbandry, indeed, are

naturally uniform, and might be anticipated with no smaU
exactness. Lords of generous tempers granted indulgences
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which were either intended to be or readily became per-

petual. And thus, in the time of Edward I., we find the

tenants in some manors I>ound only to stated services, as re-

corded in the lord’s book.' Some of these, perhaps, might

be villeins by blood ; but free tenants in villenagc were still

more likely to obtain this precision in their services ; and
from claiming a customary right to be entered in the court-

roll upon the same terms as their predecessors, prevailed at

length to get copies of it for their security.* Proofs of this

remarkable transformation from tenants in villenagc to copy-

holders are found in the reign of Henry III. I do not

know, however, that they were protected, at so early an

epoch, in the possession of their estates. But it is said in

the Year-book of the 42d of Edward III. to be “admitted

for clear law, that, if the customary tenant or copyholder

does not perform his services, the lord may seize his land as

forfeited.”* It seems implied herein, that, so long as the

copyholder did continue to perform the regular stipulations

of his tenure, the lord was not at liberty to divest him of his

estate; and this is said to be confirmed by a passage in

Britton, which has escaped my search; though Littleton

intimates that copyholders could have no remedy against

their lord.* However, in the reign of Edward IV. this was
put out of doubt by the judges, who permitted the copyholder

to bring his action of trespass against the lord for disposses-

sion.

While some of the more fortunate villeins crept up into

1 Dugdale's Wanriek^hire, apud Bden^s
State of the Poor, toI. i. p. 13. A paa*

sage in another local history rather seems
to Indicate that some kind of delinquency
was usually alleged, and some ceremony
employed, before the lord entered on the
yillein'fl land. In Qiaaing manor, 89 £.

in., the jury present, that W. G.. a vil-

lein by blood, was a rebel and ungrateful
toward bis lord, for which all his tene-

ments were seized. His offence was the
having said that the lord kept four stolen

sheep in bis field. Blomefield’s Norfolk,

vol. 1. p. 114.
> Qurdoo on Courts Baron, p. 674.
3 Brooke’s Abridgm. Tenant par co*

pie. 1. By the extent-roll of the manor
of Brisingham in Norfolk, in 1254, it

appears that there were then ninety-four
copyholders and six cottagers in villen-

age
;
the former performing many, but

determinate services of labor for the
lord. Blomfleld's Norfolk, vol. t. p. 34.

* Littl. sect. 77. A copyholder with-
out legal remedy may seem little better
than a tenant in mere villonuge, except
in name. But though, from the relation

between the lord and copyholder, the
latter might not be permitted to sue his

superior, yet it does not follow that ho
might not bring his action ag^iinst any
person acting under the lord's direction,

in which the defendant could not .«et up
an illegal authority

;
just as, although no

writ runs against the king, bis miiiUters
or officers are not justified in acting un-
der his command contrary to law. 1

wish this note to be considered as cor-

recting one in my first volume, p. 198,

where 1 have said that a similar law in

France rendered the distinction i>etween

a serf and a homme de pooto little more
than theoretical.
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property as well as freedom under the name of copyholders,

the greater part enfranchised themselves in a different man-
ner. The law, which treated them so harshly, did not take

away the means of escape ; nor was this a matter of diffi-

culty in such a country as England. To this, indeed, the

unequal progression of agriculture and population in diff’erent

counties would have naturally contributed. Men emigrated,

as they always must, in search of cheapness or employment,
according to the tide of human necessities. But the villein,

who had no additional motive to urge his steps away from
his native place, might well hope to be forgotten or undis-

covered when he breathed a freer air, and engaged his vol-

untary labor to a distant master. The lord had indeed an

action against him
; but there was so little communication

between remote parts of the country, that it might be deemed
his fault or singular ill-fortune if he were compelled to defend

himself. Even in th.at case the law Inclined to favor him

;

and so many obstacles were thrown in the way of these suits

to reclaim fugitive villeins, that they could not have oj)eratcd

materially to retard their general enfranchisement.* In one

case, indeed, that of unmolested residence for a year and a

day within a walled city or borough, the villein became free,

and the lord was absolutely barred of his remedy. This

provision is contained even in the laws of William the Con-

queror, as contained in Hoveden, and, if it be not an inter-

polation, may be supposed to have had a view to strengthen

the population of those places which were designed for gar-

risons. This law, whether of William or not, is unequivo-

cally mentioned by Glanvil.'* Nor was it a mere letter.

Accordinji to a record in the sixth of Edward II., Sir John
Clavering sued eighteen villeins of his manor of Cossey, for

withdrawing themselves therefrom with their chattels
; where-

upon a writ was directed to them ; but .six of the number
claimed to be freemen, alleging the Conqueror’s charter, and

offering to prove that they had lived in Norwich, paying scot

and lot, about thirty years ;
which claim was admitted.*

By such means a large proportion of the peasantry before

1 See the rales of pleading and ctI-

dence in que«tioQfl of Tillenage fully

etated in Mr. Hargrave’^ argument In

the case of Somerset. Howell's State
Trials, Tol. XX. p. 38.

* 1. c. 7.

* Blomefleld^s Norfolk, toI. I. p. 667.

I know not how far this privilege waa
supposed to he impaired by the statute

84 K. TIT, c, 11 ;
which however might,

I should conceive, very well stand along
with it.
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the middle of the fourteenth century had become hired la-

borers instead of villeins. We first hear of them on a grand
scale in an ordinance made by Edward III. in the twenty-

third year of his reign. This was just after the dreadful pes-

tilence of 1348, and it recites that, the number of workmen
and servants having been greatly reduced by that calamity,

the remainder demanded excessive wages from their em-
ployers. Such an enhancement in the price of labor,

though founded exactly on tlie same principles as regulate

the value of any other commodity, is too frequently treated as

a sort of crime by lawgivers, wlio seem to grudge the poor

that transient melioration of their lot which the progress of

population, or other analogous circumstances, will, without

any interference, very rapidly take away. This ordinance

therefore enacts that every man in England, of whatever con-

dition, bond or free, of able bo<ly, and within sixty years of

age, not living of his own, nor by any trade, sball be obliged,

when required, to serve any master who is willing to hire him
at such wages as were usually paid three years since, or for

some lime preceding
;
provided that the lords of villeins or ten-

ants in villenage shall have the preference of their labor, so

that they retain no more than shall be necessary for them.

More than these old wages is strictly forbidden to be offered,

as well as demanded. No one is permitted, under color of

charity, to give .alms to a beggar. And, to make some com-
pensation to the inferior classes for these severities, a clause

is inserted, as wise, just, and practicable sw the rest, for the

sale of provisions at reasonable prices.*

This ordinance met with so little regard that a statute was
made in parliament two years after, fixing the wages of all

artificers and husbandmen, wdth regard to the nature and sea-

son of their labor. From this time it became a frequent

complaint of the commons that the statute of laborers was
not kept The king had in this case, probably, no other rea-

son for leaving their grievance unredresssed than his inability

to change the order of Providence. A silent alteration had
been wrought in the condition and character of the lower

classes during the reign of Edward III. This was the effect

of increased knowledge and refinement, which had been mak-
ing a considerable progress for full half a century, though they

> Stat. 28 E. m.
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did not readily permeate the cold region of poverty and igno-

rance. It was natural that the country people, or uplandish

folk, as they were called, should repine at the exclusion from

that enjoyment of competence, and security for the fruits of

their labor, which the inhabitants of towns so fully possessed.

The fourteenth century was, in many parts of Europe, the age

when a sense of political servitude was most keenly felt.

Thus the insurrection of the Jacquerie in France about the

year 1358 had the same character, and resulted in a great

measure from the same causes, as that of the English peasants

in 1382. And we may account in a similar manner for the

democratical tone of the French and Flemish cities, and for

the prevalence of a spirit of liberty in Germany and Switzer-

land.*

I do not know whether we should attribute part of this

revolutionary concussion to the preaching of Wicliffe’s disci-

ples, or look upon both one and the other as phenomena be-

longing to that particular epoch in the progress of society.

New principles, both as to civil rule and religion, broke sud-

denly upon the uneducated mind, to render it bold, presump-

tuous, and turbulent. But at least I make little doubt that

the dislike of ecclesiastical power, which spread so rapidly

among the people at this season, connected itself with a spirit

of insubordination and an intolerance of political subjection.

Both were nourished by the same teachers, the lower secular

clergy ;
and however distinct we may think a religious ref-

ormation from a civil anarchy, there was a good deal com-
mon in the language by which the populace were inflamed to

either one or the other. Even the scriptural moralities which
were then exhibited, and which became the foundation of our

theatre, afforded fuel to the spirit of sedition. The common
original and common destination of mankind, with every

other lesson of equality which religion supplies to humble or

to console, were displayed with coarse and glaring features in

these representations. The familiarity of such ideas has dead-

ened their effects upon our minds ; but when a rude peasant,

surprisingly destitute of religious instruetion during that cor-

rupt age of the church, was led at once to these impressive

truths, we cannot be astonished at the intoxication of mind
they produced.*

1 [Noti XV.] nnl probabUities than testimony In as-

* 1 bare been more Influenced by nat- cribing this eSsct to WlcUfle’s innora-
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Though I believe that, compared at lea!>t with the aris-

tocracy of other countries, the English lords were guilty of

very little cruelty or injustice, yet there were circumstances

belonging to that period which might tempt them to deal more
hardly than before with their peasantry. The fourteenth

century was an age of greater mtignificence than those which

had preceded, in dress, in ceremonies, in buildings
; foreign

luxuries were known enough to excite an eager demand
among the higher ranks, and yet so scarce as to yield inordi-

nate prices ; white the landholders were, on the other hand,

impoverished by heavy and unceasing taxation. Hence it is

probable that avarice, as commonly happens, had given birth

to oppression ; and if the gentry, as I am inclined to believe,

had become more attentive to agricultural improvements, it

is reasonable to conjecture that those whose tenure obliged

them to unlimited services of husbandry were more harassed

than under their wealthy and indolent masters in preceding

times.

The storm that almost swept away all bulwarks of civil-

ized and regular society seems to have been long in collect-

ing itself. Perhaps a more sagacious legislature might have
contrived to disperse it: but the commons only presented

complaints of the refractoriness with which villeins and ten-

ants in villenage rendered their due services ;
* and the exi-

gencies of government led to the fatal poll-tax of a groat,

which was th(‘ proximate cause of the insurrection. By the

demands of these rioters we perceive that territorial servitude

was far from extinct ; but it should not be hastily concluded
that they were all personal villeins, for a large proiKtrtion

were Kentish-men, to whom that condition could not have
applied; it being a good bar to a writ de nativitate probanda
that the party’s father was born in the county of Kent.*

After this tremendous rebellion it might be expected that

tions, because the historians are preju-
diced witnesses against him. ^reral of
them depose to the connection between
his opinions and the rebellion of 13^

;

especially WaUingham^ p. 288. This im-
plies no rejection upon Wicliffe, any
more than the crimes of the anabaptists
in Munster do upon Luther. Every one
knows the distich of John Ball, which
comprehends the essence of religious
democracy :

W'lien Adam delved and Eve span.
AVhere was then the gentleman

The senuon of this priest, as related

by Walsingham. p. 276, derives Its argu-
ment for equality the common
origin of the species. He is said to have
been a disciple of WicliSe. Turner’s
Hi.<it. of England, vol. fi. p. 420.

1 Stat. 1 R. II. c. 6 ;
Rot. Pari. vol. ill.

p. 21.
2 80 E. I., in Fitsherbert. Tillenage,

apud Lambard’s Perambulation of Kent,
p. 632. Somner on Gavelkind, p. 72.
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the legislature would use little indulgence towards the lower

commons. Such unhappy tumults are doubly mischievous,

not more from the immediate calamities that attend them
than from the fear and hatred of the people which they

generate in the elevated classes. The general charter of

manumission extorted from the king by the rioters of Black-

lieath was annulled by proclamation to the sheriffs,^ and this

revocation approved by the lords and commons in parlia-

ment ; who added, as was very true, that such enfranchise-

ment could not be made without their consent; “which they

would never give to save themselves from perishing all togeth-

er in one day.” * Riots were turned into treason by a law of

the same parliament.® By a very harsh statute in the 12th

of Richard II. no servant or laborer could depart, even at

the expiration of his service, from the hundred in which he
lived without permission under the king’s seal; nor might
any who had been bred to husbandry till twelve years old

exercise any other calling.^ A few years afterwards the

commons petitioned that villeins might not put their children

to school in order to advance them by the church; “and
this for the honor of all the freemen of the kingdom.” In

the same parlitiment they complained that villeins fly to

cities and boroughs, whence their masters cannot recover

them ; and, if they attempt it, are hindered by the people

;

and prayed that the lords might seize their villeins in such

places without regard to the franchises thereof. But on
both these petitions the king put in a negative.®

From henceforward we find little notice taken of villenage

in parliamentary records, and there seems to have been a

rapid tendency to its entire abolition. But the fifteenth

century is barren of materials; and we can only infer that,

as the same causes which in Edward III.’s time had con-

verted a large portion of the peasantry into free laborers still

1 Rymer. t. Tii. p. 816« &c. The king
bolds this hitter laoguage to the Tilleins

of Essex, after the death of l^ler and
execution of the other leaders had dis-

concerted them : Rustic! quidem fuistU
et ostis, in bondagio permanebitis. non
ut hactenus, sed incomparabiliteryiilori,
&c. Walsingham. p. 2G9.

* Rot. Pari. Tol. ill. p. 100.
3 R. II. c. 7. The words are, riot

et rumour yCautres semblables ; rather a
general way of creating a new treason;
but panic puts an end to Jealousy.

12 R. n. c. 3.
t Rot. Pari. 15 R. II. rol. iii. p. 204,

296. The statute 7 H. lY. c. 17, enacts
that no one shall put his son or daughter
apprentice to any trade in a borough,
unless he have land or rent to the value
of twenty shillings a year, but that any
one may put his children to school. The
reason assigned is the scarcity of labor-

ers in huslmndry. In consequence of peo-

ple living in Upland apprenticing their

children.
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continued to operate, they mu.«t silently have extinguished

the whole system of personal and territorial servitude. The
latter, indeed, was es.sentially changed by the establishment

of the law of copyhold.

I cannot presume to conjecture in what degree voluntary

manumission is to be reckoned among the means that con-

tributed to the abolition of villenage. Charters of enfran-

chisement were very common upon the continent. They may
perhaps have been less so in England. Indeed the statute de

donis must have operated very injuriously to prevent the

enfranchi.sement of villeins regardant, who were entailed along

with the land. Instances, however, occur from time to time,

and we cannot expect to discover many. One appears as

early as the fifteenth year of Henry III., who grants to all

persons bom or to be bora within his village of Contishall,

that they shall be free from all villenage in body and blood,

paying an aid of twenty shillings to knight the king’s eldest

son, and six shillings a year as a quit rent.* So in the twelfth

of Edward III. certain of the king’s villeins are enfranchised

on payment of a fine.* In strictness of law, a fine from the

villein for the sake of enfranchisement was nugatory, since

all he could possess was already at his lord’s disposal. But
custom and equity might easily introduce different maxima;
and it was plainly for the lord’s interest to encourage his

tenants in the acquisition of money to redeem themselves,

rather than to quench the exertions of their industry by availing

himself of an extreme right. Deeds of enfranchisement

occur in the reigns of Mary and Elizabeth ;* and perhaps a
commission of the latter princess in 1574, directing the

enfranchisement of her bondmen and bondwomen on certain

manors upon payment of a fine, is the last unequivocal testi-

mony to the existence of villenage ;

* though it is highly

probable that it existed in remote parts of the country some
time longer.®

1 Blomefleld’s Norfolk, toI. ill. p. 671.
• Rymer, t. t. p. 44.
’ Ourdon on Courts Baron, p. 696;

Madox, Formulare Angllcanmn, p. 420;
Barrington on Ancient Statutes, p. 278.

It is said In a modern book thatTlllenage
was yery rare in Scotland, and eren that

no instance exists in records of an estate

sold with the laborers and their fami-

lies attached to the soil. Pinkerton's

Kst. of Scotland, toI. i. p. 147. But Mr.

Chalmers, in his Caledonia, has brought
sereral prooft that this assertion is too

general.
* Barrington, ubi supra, from Ryroer.
^ There are seTeral later eases reported

wherein yillenage was pleaded, and one
of them as late as the 15th of James I.

(Noy, p. 27.) See IlargpitiTe's argument,
State Trials, vol. xx. p. 41. But these
are so briefly stated, that it is diflicult In
general to understand them. It is ob«

Digitized by Google



Xholisu Const. KEIGN OF HENRY VI. 175

From this general view of the English constitution, as

it stood about the time of Henry VI., we must Reign or

turn our eyes to the political revolutions which
clouded the latter years of his reign. The minority of
this prince, notwitlistanding the vices and dissensions of hit

court and the inglorious discomfiture of our arms in France,

was not perhaps a calamitous period. The country grew
more wealthy ; the law was, on the whole, better observed ;

the power of parliament more complete and effectual than

in preceding times. Hut Henry’s weakness of understanding,

becoming evident as he reached manhood, rendered his reign

a perpetual minority. His marriage with a princess of strong

mind, but ambitious and vindictive, rather tended to weaken
the government and to accelerate his downfall ; a certain rev-

erence that had been paid to the gentleness of the king’s

disposition being overcome by her unpopularity. By degrees

Henry’s natural feebleness degenerated almost into fatuity

;

and this unhappy condition seems to have overtaken him
nearly about the time when it became an arduous task to with-

stand the assault in preparation against his government.
This may properly introduce a great constitutional subject, to

which some peculiar circumstances of our own age have im-

periously directed the consideration of parliament. Though
the proceedings of 1788 and 1810 are undoubtedly prece-

dents of far more authority than any that can be derived

from our ancient history, yet, as the seal of the legislature

has not yet been set upon this controversy, it is not perhaps

altogether beyond the possibility of future discussion ; and at

least it cannot be uninteresting to look back on those parallel

or analogous cases by which the deliberations of parliament

upon the question of regency were guided.

While the kings of England retained their continental do-

minions, and were engaged in the wars to which autoricai

those gave birth, they were of course frequently instances or

absent from this country. Upon such occasions
’

the administration seems at first to have devolved officially

on the justiciary, as chief servant of the crown. But Henry
in. began the practice of appointing lieutenants, or guar-

TlouBf however, that Judgment was in hj some persons a proof of legal pedan-
no case given in favor of the plea; so try, that Sir Coke, while he dilates on
that we can infer nothing as to the the law of villenoge, never intimates
actual continuance of villenage. that it was become antiquated.

It is remarkable, and may be deemed
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dnrin tu«
realm (custodes regni), as they were

absent of more u.sually termed, by way of temporary sub-
°^*^“***“ stitutes. They were usually nominated by the

’ king without consent of parliament ; and their of-

fice carried witli it the right of exercising all the preroga-

tives of the crown. It was of course determined by the

king’s return
; and a distinct statute was necessary in the

reign of Henry V. to provide that a parliament called by
the guardian of the realm during tlie king’s absence should

not be dissolved by that event.* The most remarkable cir-

cumstance attending tho.se lieutenancies was that they were
sometimes conferred on the heir appai'ent during his infancy.

The Black Prince, then duke of Cornwall, was letl guardian

of the realm in 1339, when he was but ten years old;*

and Richard his son, when still younger, in 1372, during Ed-
ward III.’s last expedition into F ranee.*

These do not however bear a very close analogy to regen-

cies in the stricter .sense, or substitutions during the natural

incapiicity of the sovereign. Of such there had been several

at the
instances before it became necessary to supply the

ncceesion of deficiency arising from Henry's derangement. 1.
Henry ui.

j death of John, William earl of Pembroke
assumed the title of rector regis et regni, with the con.sent of

the loyal barons who had just proclaimed the young king,

and probably conducted the government in a great measure
by their advice.* But the cireumstances were too critical, and
the time is too remote, to give this precedent any material

of Edward I. • weight. 2. Edward I. being in Sicily at his fa-

ther’s death, the nobility met at the Temple church,

as we are informed by a contemporary writer, and, after

making a new great seal, appointed the archbishop of York,

Edward earl of Cornwall, and the earl of Gloucester, to be

ministers and guardians of the realm ; who accordingly con-

ducted the administration in the king’s name until his return.*

It is here observable that the earl of Cornwall, though near-

est prince of the blood, was not supposed to enjoy any supe-

rior title to the regency, wherein he was associated with two
other persons. But while the crown itself was hardly ao-

^ 8 H. V. c, 1. • Ryiner, t. t1. p. 748.
s This prince haring been sent to Ant- * Matt. Paris, p. 243.

werp, six commissioners were appointed ^ Matt. Westmonast. sp. Bradj’fl His*
to open parliament. Kot. Pari. 13£. 111. tory of Bngland, toI. 11. p. 1.

Tol.li. p. 107.
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knowledged to be unquestionably hereditary, it would be
strange if any notion of such a right to the regency had
been entertained. 3. At the accession of Edward III., then

fourteen years old, the parlianient, which was im- of Edward

mediately summoned, nominated four bishops, four >

earls, and six barons as a sUinding council, at the head of

which the earl of Lancaster seems to have been placed, to

advise the king in all business of government. It was an
article in the charge of treason, or, as it was then styled,

of accroaching royal power, against Mortimer, that he in

termeddled in the king’s household without the assent of

this council.^ They may be deemed therefore a sort of par-

liamentary regency, though the duration of their functions

does not seem to be defined. 4. The proceedings of Bich»rd

at the commencement of the next reign are more
worthy of attention. Edward III. dying June 21, 1377, the

keepers of the great seal next day, in absence of the chan-

cellor beyond sea, gave it into the young king’s hands before

his council. He immediately delivered it to the duke of Lan-
caster, and the duke to Sir Nicholas Bode for safe custody.

Four days afterwards the king in council delivered the seal to

the bishop of St. David’s, who affixed it the same day to di-

vers letters patent.* Richard was at this time ten years and
six months old

; an age certainly very unfit for the personal

execution of sovereign authority. Yet he was supposed ca-

pable of reigning without the aid of a regency. This might

be in virtue of a sort of magic ascribed by lawyers to the

great seal, the possession of which bars all further inquiry,

and renders any government legal. The practice of modem
times requiring the constant exercise of the sign manual has

made a public confession of incapacity necessary in many
cases where it might have been concealed or overlooked in

earlier periods of the constitution. But though no one was
invested with the office of regent, a council of twelve was
named by the prelates and peers at the king’s coronation,

July 16, 1377, without whose concurrence no public measure
was to be carried into effect. I have mentioned in another

place the modifications introduced from time to time by par

liament, which might itself be deemed a great council of

regency during the first years of Richard.

> Hot. Pari. TOl. il. p. S2. < Bymcr, t. tU. p. 171.

VOL. UL 12
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5. The next instance is at the accession of Henry VI.

^ This prince was but nine months old at his father’s

death ; and whctlier from a more evident inca-

pacity for the conduct of government in his case than in that

of Richard II., or from the progress of constitutional princi-

ples in the forty years elapsed since the latter’s acce.ssion, far

more regularity and deliberation were shown in supplying the

defect in the executive authority. Upon the news arriving

that Henry V. was dead, several lords spiritual and temporal

assembled, on account of the imminent necessity, in order to

preserve pieace, and provide for the exercise of officers ap-

pertaining to the king. These peers accordingly issued com-
missions to judges, sheriffs, escheators, and others, for various

purposes, and writs for a new parliament. This was opened
by commission under the great seal directed to the duke of

Gloucester, in the usual form, and with the king’s teste.^

Some ordinances were made in this parliament by the duke
of Gloucester as commissioner, and some in the king’s name.
The acts of the peers who had taken on themselves the ad-

ministration, and summoned parliament, were confirmed. On
the twenty-seventh day of its session, it is entered upon the

roll that the king, “ considering his tender age, and inability

to direct in person the concerns of his realm, by assent of

lords and commons, appoints the duke of Bedford, or, in his

absence beyond sea, the duke of Gloucester, to be protector

and defender of the kingdom and English church, and the

king’s chief counsellor.” Letters patent were made out to

this effect, the appointment being however expressly during

the king’s pleasure. Sixteen councillors were named in

parliament to assist the protector in his administration ; and
their concurrence was made necessary to the removal and
appointment of officers, except some inferior patronage spe-

cifically reserved to the protector. In all important business

that should pass by order of council, the whole, or major

part, were to be present ;
“ but if it were such matter that

the king hath been accustomed to be counselled of, that then

the said lords proceed not therein without the advice of my
lords of Bedford or Gloucester.” ® A few more councillors

were added by the next parliament, and divers regulations

established for their observance.*

1 Hot. Pari. TOl. ir. p. 169. > Ibid. p. 174, 176. > lUd. p. 201

Digitized by Google



English Const. OF REGENCIES. 173

This arrangement was in contravention of the late king’s

testament, which had conferred the regency on the duke of

Gloucester, in exclusion of his elder brother. But the na-

ture and spirit of these proceedings will be better understood

by a remarkable piissage in a roll of a later parliament

;

where the house of lord.s, in answer to a request of Glouces-

ter that he might know what authority he pos.-;essed as pro-

tector, remind him that in the fir.st parliament of the king'

“ye desired to have had ye governaunce of yis land;

afermj'ng yat hit belonged unto you of rygzt, as well by ye
mene of your birth as by ye laste wylle of ye kyng yat was
your broyer, whome God assoile ; alleggyng for you such

groundes and niotyves as it was yought to your discretion

made f(>r your intent
;
whereu()on, the lords spiritual and

temporal assembled there in parlitiment, amotig which were

there my lordes your uncles, the bishop of Winchester that

now liveth, and the duke of Exeter, and your cousin the earl

of March that be gone to God. and of Warwick, and other

in great number that now live, had great and long delibera-

tion and advice, searched precedents of the governail of the

land in time and case semblable, when kings of this hind

have been tender of age, took also information, of the laws

of the land, of such jiersons as be notably learned therein,

and finally found your said desire not caused nor grounded

in precedent, nor in the law of the land ; the which the king

that dead is, in his life nor might by his last will nor other-

wise altre, change, nor abroge, witliout the assent of the three

estates, nor commit or grant to any person governance or

rule of this land longer than he lived ; but on that other

behalf, the said lords found your said desire not according

with the laws of this laud, and against the right and fredome

of the estates of the same land; Howe were it that it be

not thought that any such thing wittingly proceeded of your

intent ; and nevertheless to keep peace and tranquillity, atid

to the intent to ease and appease you, it was advised and ap-

pointed by authority of the king, assenting the three estates

of this land, that ye, in absence of my lord your brother of

1 1 follow the orthography of the roll, conjecture. The usual irregularity of
which I hope will not be incoDvenieot ancient spelling is hardly sufficient to

to the reader. Why this orthographr, account for such rarlatlons ;
but if there

from obsolete and difficulty so frequently be any error, it belongs to the super-
bccomes almost moderny as will appear intendentsof that pnbllcatlonyandis not
in the course of these eztractSy I cannot mine.
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Bedford, should be chief of the king’s council, and devised

unto you a name different from other counsellors, not the

name of tutor, lieutenant, governor, nor of regent, nor no

name that should import authority of governance of the

land, but the name of protector and defensor, which import-

eth a personal duty of attendance to the actual defence of

the land, as well against enemies outward, if case required,

as against rebels inward, if any were, that God forlud ;

granting you therewith certain power, the which is specified

and contained in an act of the said parliament, to endure as

long as it liked the king. In the which, if the intent of the

said estates had been that ye more power and authority

should have had, more should have been expressed therein ;

to the which appointment, ordinance, and act, ye then agreed

you as for your person, making nevertheless protestation that

it was not your intent in any wise to deroge or do prejudice

unto my lord your brother of Bedford by your .said agree-

ment, as toward any right that he would pretend or claim in

the governance of this land
; and as toward any pre-emi-

nence that you might have or belong unto you as chief of

council, it is plainly declared in the said act and articles, sub-

scribed by my said lord of Bedford, by yourself, and the

other lords of the council. But as in parliament to which

ye be called upon your faith and ligeance as duke of Gloces-

ter, as other lords be, and not otherwise, we know no power
nor authority that ye have, other than ye as duke of Gloces-

ter should have, the king being in parliament, at years of

mest discretion: We marvailing with all our hearts that,

considering the open declaration of the authority and power
belonging to my lord of Bedford and to you in his absence,

and also to the king’s council subscribed purely and simply

by my said lord of Bedford and by you, that you should in

any wise be stirred or moved not to content you therewith or

to pretend you any other: Namely, considering that the

king, blessed be our Lord, is, sith the time of the said power
granted unto you, far gone and grown in person, in wit, and
understanding, and like with the grace of God to occupy his

own royal power within few years : and forasmuch consider-

ing the things and causes abovesaid, and other many that

long were to write, We lords aforesaid pray, exhort, and
require you to content you with the power above.said and
declared, of the which my lord your brother of Bedford, the
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king’s eldest uncle, contented him : and that ye none larger

power desire, will, nor use
;
giving you this that is aboven

written for our answer to your foresaid demand, the which
we will dwell and abide with, withouten variance or chang-

ing. Over this beseeching and praying you in our most
humble and lowly wise, and also requiring you in the king’s

name, that ye, according to the king’s commandment, con-

tained in his writ sent unto you in that behalf, come to this

his present parliament, and intend to the good effect and
speed of matters to be demesned and treted in the same, like

as of right ye owe to do.”^

It is evident that this plain, or rather rude address to the

duke of Gloucester, was dictated by the prevalence of cardi-

nal Beaufort’s party in council and parliament. But the

transactions in the former parliament are not unfairly repre-

sented ; and, comparing them with the passage extracted

above, we may perhaps be entitled to infer : 1 . That the

king does not possess any constitutional prerogative of ap-

pointing a regent during the minority of his successor ; and
2. That neither the heir presumptive, nor any other person,

is entitled to exercise the royal prerogative during the king’s

infancy (or, by parity of reasoning, his infirmity), nor to any
title that conveys them ; the sole right of determining the

persons by whom, and fixing the limitations under which, the

executive government shall be conducted in the king’s name
and behalf, devolving upon the great council of parliament.

The expression used in the lords’ arldress to the duke of

Gloucester, relative to the young king, that he was far gone
and grown in j)erson, wit, and understanding, was not thrown
out in mere flattery. In two years the party hostile to

Gloucester’s influence had gained ground enough to abrogate

his office of protector, leaving only the honorary title of chief

counsellor.* For this the king’s coronation, at eight years of

age, was thought a fair pretence ; and undoubtedly the loss

of that exceedingly limited authority which had been delegated

to the protector could not have impaired the strength of govern-

ment. This was conducted as before by a selfish and disunited

council ; but the king’s name was sufficient to legalize their

measures, nor does any objection appear to have been made
in parliament to such a mockery of the name of monarchy.

1 Rot. Pari. 6 H. VI. vol. It. p. 826. « Rot. Pari. 8 H. VI. toI. It. p. 886.
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In the year 1454, tlie tlilrty-.second of Henry’s reign, his

iienry’a
uiiliappy iiiiihuly, tr;ui::iuiited perhaps from his

mentoide- maternal grandliither, a-ssumcd so decided a char-
nngemeut.

of deningemeiit or imbeeility, tliat parliament

could no longer conceal from itself the neees.'ity of a more
etficient ruler. This as-embly, which had been continued by

succe.ssive prorogations for m arly a yctir, met at We.stminst« r

on the 14tli of February, when the session was opened by

the duke of York, as king’s commissioner. Kent, archbishop

of Canterbury and chancellor of England, dying soon after-

wards, it was judged proper to acquaitit the king at Wind.sor

by a deputation of twelve lords with this and other subjects

conccrtiing his government. In fact, perhap.s, this wjis a

pretext chosen in order to ascertain his real condition. The.se

peers reported to the lords’ hotise, two days afterwards, thiit

they had opened to his m.ajesty the several articles of their

message, but “ could get no answer ne sign for no prayer no

desire,” though they repeated their endeavors at three dif-

ferent interviews. This report, with the instruction on which

it was founded, was, at their prayer, entered of record in

Duke of
parliament. Upon so authentic a testimony of their

YorkmaJe sovereign’s inlirmity, the peers, adjourning two
protector.

(]ays for solemnity or deliberation, “ elected and
nominated Kichard duke of York to be protector and defender

of the realm of England during the king’s plea.sure.” The
duke, protesting his insufficiency, requested “ that in this

present parliament, and by authority thereof, it be enacted

that, of yourself and of your ful and mere disposition, ye
desire, name, and call me to the said name and charge, and
that of any pn-sumption of my.self I take them not upon me,
but only of the due and humble obeisance that I owe to do
unto the king our most dread and sovereign lord, and to you
the peerage of this land, in whom by the occasion of the

intirmity of our said sovereign lord resteth the exercise of

his authority, whose noble comnumdments I am as ready to

perform and obey as any of his liegemen alive, and that, at

such time as it shall please our blessed Creator to restore his

most noble person to healthful disposition, it shall like you
so to dechire and notify to his good grace.” To this pro-

testation the lords answered that, for his and their discharge,

an act of parliament should be made conformably to that

enacted in the king’s infancy, since they were compelled by
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an equal necessity again to choose and name a protector and
defender. And to the duke of York’s request to be informed

how far the power and authority of his charge should extend,

they replied that he should be chief of the king’s council,

and “ devised therefore to the said duke a name different

from other counsellors, not the name of tutor, lieutenant,

governor, nor of regent, nor no name that shall import

authority of governance of the land ; but the said name of

protector and defensor ;
” and so forth, according to the lan-

guage of their former address to the duke of Gloucester.

An act was passed accordingly, constituting the duke of York
protector of the church and kingdom, and chief counsellor of

the king, during the latter’s pleasure
;
or until the prince of

Wales should attain years of discretion, on whom the said

dignity was immediately to devolve. The patronage of

certain spiritual benefices was reserved to the protector

according to the precedent of the king’s minority, which
parliament was resolved to follow in every particular.'

It may be conjectured, by the provision made in favor of

the prince of Wales, then only two years old, that the king’s

condition was supposed to be beyond hope of restoration.

But in about nine months he recovered sufficient speech and
recollection to supersede the duke of York’s protectorate.*

The succeeding transactions are matter of familiar, though

not, perhaps, very perspicuous history. The king W!is a pris-

oner in his enemies’ hands sifter the affair at St. Albans,*

when parliament met in July, 1455. In this session little

was done, except renewing the strongest oaths of allegiance

to Henrj' and his family. But the two houses meeting again

after a prorogation to November 12, during which time the

duke of York had strengthened his party, and was appointed

by commission the king’s lieutenant to open the parliament, a
proposition was made by the commons that, “ whereas the

J Hot. Harl. vol. t. p. 241.
s Pa»ton Letters, vol. i. p. 81. The

proof:! of Rouud iniDil given iu thii letter

are not very decisive, but the wits of
sovereigDA are never weighed in golden
SCftleA.

3 This may seem an improper appella-
tion for what is usually termed a battle,

wherein 5000 men are said to have fallen.

But I rely here upon my faithful guide,
the Paston Letters, p. 100, one of which,
written immediately after the engage-
ment, says that only sixAcore were killed.

Surely this testimony outweighs a thou-

sand ordinary chroniclers. And the na-
ture of the action, which was a sudden
atbu'k on the town of St. Albans, with-
out any pitched combat, renders the
larger number improbable. IVbetbain-
stode, himself abbot of St. Albans at the

time, inake.s the duke of York’s army
but 3000 fighting men. p. 852. This ac-

count of the triHing loss of life In the
battle of St. Albans Is confirmed by a
contemporary letter, published in the
Archax>logia {xx. 619). The whole num-
ber of the slain was but forty-eight) In-

cluding, however, several lords.
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king had deputed the duke of York as his commissioner to

proceed in this parliament, it was thought by the commons
that, if the king hereafter could not attend to the protection

of the country, an able person should be appointed protector,

to whom they might have recourse for redress of injurie.s

;

especially as great disturbances had lately arisen in the west

through the feuds of the earl of Devonshire and Lord Bon-
vile.” ' The archbishop of Canterbury answered for the

lords that they would take into consideration what the com-
mons had suggested. Two days afterwards the latter ap-

peared again with a request conveycnl nearly in the same
terms. Upon their leaving the chamber, the archbishop, who
was also chancellor, moved the peers to answer what should

be done in respect of the request of the commons ; adding

that “ it is understood that they will not further proceed in

matters of parliament, to the time that they have answer to

their de.sire and request.” This naturally ended in the re-

appointment of the duke of York to his charge of proU*ctor.

The commons indeed were determined to bear no delay. As
if ignorant of what had been resolved in consequence of

their second request, they urged it a third time, on the next

day of meeting ; and received for answer that “ the king our

said sovereign lord, by the advice aud assent of his lords

spiritual and temporal being in this present parliament, had

named and desired the duke of York to be protector and de-

fensor of this land.” It is worthy of notice that in these words,

and indeed in effect, as appears by the whole transaction, the

house of peers assumed an exclusive right of choosing the

protector, though, in the act passed to ratify their election,

the commons’ assent, as a matter of course, is introduced.

The last year’s precedent was followed in the pre.sent instance,

excepting a remarkable deviation ; instead of the words “ dur-

ing the king’s pleasure,” the duke was to hold his office “ un-

til he should be discharged of it by the lords in parliament” *

This extraordinary clause, and the slight allegations on
which it was thought fit to substitute a vicegerent for the

reigning monarch, are sufficient to prove, even if the common
historians were silent, that whatever passed as to this second

protectorate of the duke of York was altogether of a revolu-

tionary complexion. In the actual circumstances of civil

1 See ftome account of the?ie in Piiston vol. 1. p. 114,
» Rot. Pari. vol. v. p. 2S4-290.
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blood already spilled and the king in captivity, we may justly

wonder that so much regard was shown to the regular forms

and precedents of the constitution. But the duke’s natural

moderation will account for part of this, and the temper of

the lords for much more. That assembly appears for the

most part to have been faithfully attached to the house of

Lancaster. The partisans of Richard were found in the

commons and among the populace. Several months elapsed

after the victory of St. Albans before an attempt was thus

made to set aside a sovereign, not laboring, so far as we know,
under any more notorious infirmity than before. It then

originated in the commons, and seems to have received but

an unwilling consent from the upper house. Even in con-

stituting the duke of York protector over the head of Henry,
whom all men despaired of ever seeing in a state to face the

dangers of such a season, the lords did not forget the rights

of his son. By this latter instrument, as well as by that of

the preceding year the duke’s office was to cease upon the

prince of Wales arriving at the age of discretion.

But what had long been propagated in secret, soon became
familiar to the public ear; that the duke of York
laid claim to the throne. He was unquestionably York’s ci»tm

heir general of the royal line, through his moth-
*“

er, Anne, daughter of Roger Mortimer earl of March, son of

Philippa, daughter of Lionel duke of Clarence, third son

of Edward HI. Roger Mortimer’s eldest son, Edmund, had
been declared heir presumptive by Richard II. ; but his in-

fancy during the revolution that placed Henry IV. on the

throne had caused his pretensions to be passed over in si-

lence. The new king however was induced by a jealousy

natural to his situation to detain the earl of March in custody.

Henry V. restored his liberty ; and, though he had certainly

connived for a while at the conspiracy planned by his brother-

in-law the earl of Cambridge and Lord Scrope of Masham
to place the crown on his head, that magnanimous prince

gave him a free pardon, and never testified any displeasure.

The present duke of York was honored by Henry VI. with
the highest trusts in France and Ireland ; such as Beaufort

and Gloucester could never have dreamed of conferring on
him if his title to the crown had not been reckoned obsolete.

It has been very pertinently remarked that the crime perpe-

trated by Margaret and her counsellors in the death of the
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duke of Gloucester was the destruction of tlie house of Lan-
caster.* From this time the duke of York, next heir in pre-

sumption while the king was childless, might innocently con-

template the prospect of royalty ; and when such ideas had
long been i>nssing through his mind, we may judge how re-

luctantly the birth of prince Edward, nine years after Hen-
ry’s marriage, would be admitted to disturb them. The
queen’s administration unpopular, carele.ss of national inter-

ests, and partial to his inveterate enemy the duke of Som-
erset; * the king inctipable of exciting fear or respect ; him-

self conscious of powerful alliances and universal favor ; all

these circumstances combined could hardly fail to nourish

those opinions of hereditary right which he must have im-

bibed from his infancy.

The duke of York j)reserved through the critical season of

rebellion such moderation and humanity that we may pardon
him that bias in favor of his own pretensions to which he

became himself a victim. Margaret perhaps, by her san

guinary violence in the Coventry j)arliamcnt of 14G0, where
the duke and all his adherents were attainted, left him not

tlie choice of remaining a subject with impunity. But wdth

us, who are to weigh these ancient factions in the balance of

wisdom and justice, there should be no hesitation in decid-

ing that the house of Lancaster were lawful sovereigns of

England. I am, indeed, astonished that not only such his-

torians iis Carte, who wrote undisguisedly upon a Jacobite

system, but even men of juster principles, have been inadver-

tent enough to mention the right of the house of York. If

the original consent of the nation, if three descents of the

crown, if repeated acts of parliament, if oatlis of allegiance

from the whole kingdom, and more particularly from those

who now advanced a contrary pretension, if undisturbed,

uncpiestioned possession during sixty years, could not secure

the reigning family against a mere defect in their genealogy,

when were the people to expect tranquillity ? Sceptres were
committed, and governments were instituted, for public pro-

tection and public happiness, not certainly for the benefit of

rulers, or for the security of particular dynasties. No prej-

udice has less in its favor, and none has been more fatal

to the peace of mankind, than that which regards a naiion

1 Hall, p. 210. an uncquirocal testimony, a letter of that
s The iil-vill of York and the queen date in the Fasten collection, Tol.i. p. 26

began as early as 1449, as we learn from
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of subjects as a family’s private inheritance. For, as this

opinion induces reigning princes and their courtiers to look

on the people as made only to obey them, so, when the tide of

events has swept them from their thrones, it begets a fond

hope of restoration, a sense of injury and of imprescriptible

rights, which give the show of justice to fresh disturbances

of public order, and rebellions against established authority.

Even in cases of unjust conquest, which are far stronger than

any domestic revolution, time heals the injury of wounded
independence, the forced submission to a victorious enemy is

changed into spontaneous allegiance to a sovereign, and the

laws of God and nature enjoin the obedience that is chal-

lenged by reciprocal benefits. But far more does every
national government, however violent in its origin, become le-

gitimate, when universally obeyed and justly exercised, the

possession drawing after it the right ; not certainly that suc-

cess can alter the moral character of actions, or privilege

usurpation before the tribunal of human opinion, or in the

pages of history, but that the recognition of a government
by the people is the binding pledge of their allegiance so long

as its corresponding duties are fulfilled.* And thus the law
of England has been held to annex the subject’s fidelity to

the reigning monarch, by whatever title he may have ascend-

ed the throne, and whoever else may be its claimant.* But
the statute of 11th of Henry VII. c. 1, has furnished an un-
equivocal commentary upon this principle, when, alluding to

the condemnations and forfeitures by which those alternate

successes of the white and red roses had almost exhausted
the noble blood of England, it enacts that “ no man for doing

true and faithful service to the king for the time being be
convict or attaint of high treason, nor of other offences, by
act of parliament or otherwise.”

Though all classes of men and all parts of England were
divided into factions by this unhappy contest, yet the strength

of the Yorkists lay in London and the neighboring counties,

and generally among the middling and lower people. And
this is what might naturally be expeeted. For no-

tions of hereditary right take easy hold of the pop- La"«s-
*

ulace, who feel an honest .sympathy for those whom
they consider as injured ; while men of noble birth

1 Upon this great question the fourth * Hale’s Pleas of the Grown. toI. I. p.
discourse in Sir Michael Foster’s Reports 61, 101 (edit. 1786)
ought particoUrly to be read.
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and high station have a keener sense of personal duty to their

sovereign, and of the baseness of deserting their allegiance.

Notwithstanding the wide-spreading influence of the Nevils,

most of the nobility were well affected to the reigning dynas-

ty. We have seen how reluctantly they acquiesced in the

second protectorate of the duke of York after the battle of

St. Albans. Thirty-two temi>oral jjeers took an oath of feal-

ty to Henry and his issue in the Coventry parliament of 1460,

which attainted the duke of York and the earls of Warwick
and Salisbury.* And in the memorable circumstances of the

duke’s claim personally made in parliament, it seems mani-

fest that the lords complied not only with hesitation but un-

willingness, and in fact testified their respect and duty for

Henry by confirming the crown to him during his life.^ The
rose of Lancaster blushed upon the banners of the Staffords,

the Percies, the Veres, the IIolland.s, and the Courtneys.

All these illustrious fiunilies lay crushed for a time under the

ruins of their party. But the course of fortune, which has

too great a mastery over crowns and sceptres to be controlled

by men’s affection, invested Edward IV. with a po.ssession

which the general consent of the nation both sanctioned and
secured. This was effected in no slight degree by the furi-

ous spirit of Marg.aret, who began a .system of extermination

by acts of attainder and execution of prisoners that created

abhorrence, though it did not prevent imitation. And the bar-

barities of her northern army, whom she led towards London
after the battle of Wakefield, lost the Lancastrian cause its

former friends,* and might justly convince reflecting men that

it w ere better to risk the cLmces of a new dynasty than trust

the kingdom to an exasperated faction.

A period of obscurity and confusion ensues, during which

Edward IV
have as little insight into constitutional as gen-

eral history. There are no contemporary chroni-

' Rot. Pari. vol. r. p.351.
* Id. p. 875. Tbia entry in the roll is

highly interesting and important. It
ought to be read in preference to any of
our historians, llume, who drew from
inferior sources, is not altogether accu-
rate. Yet one remarkable circumstance,
told by Hall and other chroniclers, that
the duke of York stood by the throne, as

if to claim it. though omitted entirely in

the roll, is conflrmcd by Whethamstede,
abbot of St. Albans, who was probably
then prei«ent. (p. 4S4, edit. Ilearne.) This
hows that we should only doubt, and

not reject, unless upon real grounds of
suspicion, the assertions of secondary
writers.

* The abbey of St. Albans was stripped
by the queen and her army after the
second battle fought at that place, Feb.

17, 1461 ;
which changed Whethamstede

the abbot and historiographer. fVom a
violent Lancastrian into a Yorkist. Uis
change of party is quite sudden, and
amusing enough. Sm too the Paston
Letters, vol. i. p. 206. Yet the Paston
family were originally Lancastrian, and
returned to that side in 1470,
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clers of any value, and the rolls of parliament, by whose light

we have hitherto steered, become mere registers of private

bilb, or of petitions relating to commerce. The reign of Ed-
ward IV. is the first during which no statute was passed for

the redress of grievances or maintenance of the subject’s lib-

erty. Nor is there, if I am correct, a single petition of this

nature upon the roll. Whether it were that the commons
had tost too much of their ancient courage to present any re-

monstrances, or that a wilful omission has vitiated the record,

is hard to determine ; but we certainly must not imagine that

a government cemented with blood poured on the scaflbld, as

well as in the field, under a passionate and unprincipled sov-

ereign, would afford no scope for the just animadversion of

parliament.* The reign of Edward IV. was a reign of ter-

ror. One half of the noble families had been thinned by
proscription ; and though generally restored in blood by the

reversid of their attainders— a measure certainly deserving

of much approbation— were still under the eyes of vigilant

and inveterate enemies. The opposite faction would be cau-

tious how they resisted a king of their own creation, while

the hopes of their adversaries were only dormant. And in-

deed, without relying on this supjtosition, it is commonly seen

that, when temporary circumstances have given a king the

means of acting in disregard of his subjects’ privileges, it is a

veiy difficult undertaking for them to recover a liberty which

has no security so effectual as habitual possession.

Besides the severe proceedings against the Lancastrian

party, which might be extenuated by the common pretences,

retaliation of similar proscriptions, security for the actual

government, or just punishment of rebellion against a legiti-

mate heii*, there are several reputed instances of violence and

barbarity in the reign of Edward IV. which have not such

plausible excuses. Every one knows tbe common stories of the

citizen who was attainted for treason for an idle speech that he

would make his son heir to the crown, the house where he

dwelt
; and of Thomas Burdett, who wished the horns of his

stag in the belly of him who had advised the king to shoot it.

Of the former I can assert nothing, though I do not believe it to

1 There ere eerersl inetancee of vlo- forward to throw an odium oo the dake
teoee aud oppression apparent on the of Clarence, who bad been concerned in

rolls dnriog this reign, bat not proceed* it. Sereral passages indicate the ebarae

log from the crown. One of a remark* ter of the duke of Gloucester,

able nature (vol. t. p. 178) was brought
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be accurately reported. But certainly the accu^adon afraiint

Burdett, however iniqiiitoaR, was not confined to these frivo-

lous words; which indeed do not appear in his indictraeiit,^

or in a passage relative to his conviction in the roll of parlia-

ment. Burdett was a servant and friend of the duke of Clar-

ence, and sacrificed ns a preliminary victim. It was an article

of charge against Clarence that he had attempted to persuade

the people that “Thomas Burdett his servant, wliich was

lawfully and truly athiinted of trejison, was wrongfully put to

death.” ^ There could indeed l>e no more oppressive usage

inflicted upon meaner persons than this attainder of the duke
of Clarence— an act for which a brother could not be par-

doned had he been guilty, and which deepens the shadow of

a tyrannical age, if, as it seems, his offence toward Edward
was but levity and rashness.

But whatever acts of injustice we may attribute, from au-

thority or conjecture, to Edward’s government, it was very far

from being unpopular. His love of pleasure, his affability,

his courage and beauty, gave him a credit with his subjects

which he had no real virtue to challenge. Tliis restoreil him
to the throne, even against the pro<ligious influence of War-
wick, and compelled Henry VII. to treat his memory with

respect, and acknowledge him as a lawful king.* The latter

1 Bee in Cro. Car. 120, the Indictment
against Burdett furcompaaning the king's
death, and for that purpo.4« constpiring

with Stacie and Blake to calculate hie

natiTity and his son's, ad sciendum
quando iideni rex et Edwardus qjus fili-

us luorieutur : Also fur the same end
dispersing divers rhymes and ballads de
murmurationibus, sedltionibus et pro-

ditoriU excitationibus, factas et fabrica-

tas apud Holbourn, to the intent that
the people might withdraw their love

Brom the king and desert him, ac erga ip-

sum pegem insurgerent, et guerrain erga
ipsum regem levarent, ad fiualem de-
structionem ipsorum regia ac domiui
principls, &c.

3 Rot. Pari. Tol. vi. p. 198.
* The rolls of Henry VII. 's first parlia-

ment are full of an absurd confusion in

thought and language, which is render-

ed oflious by the purposes to which it is

applied. Both Henry VI. and Edward
IV. are considered ns lawful kings

;
ex-

cept in one instance, where Alan Cotter-

ell, petitioning for the reversal of his

atl^nder, speaks of Edward, late called

Edward IV.' (vol. iv. p. 290. ) But this

la only the language of a private Lancas-

trian. And Henry VI. passes for having
been king during his short restoration in

1470, when Edward had been nine years
upon the throne. For the earl of Oxford
is said to have been attainted *'for the
true allegiance and service he owed and
did to Henry VI. at Barnet field and
otherwise." (p. 281.) This might be rea-

Bounble enough on the true principle that
allegiance is due to a king dt facto

;

if

inde^ we could determine who was the
king de facto on the morning of the bat-
tle of Barnet. But this prinnple was
not fairly recognized. Richard III. is

always called, in deed and not in right

king of Bngiatd." Nor was this merely
founded on his usurpation as against his

nephew. For that unfortunate boy is

little better treated, and in the act of re-

sumption, 1 H. VII.. while Edward IV.
is styled late king." appears only with
the denomination of " Edward his son,

late called Edward V." (p. 836.) Who
then was king after the death of Edward
IV.? And was his son really illegiti-

mate, as an nsnrping uncle pretended?
Or did the crime of Richard, though pun-
ished in him, enure to the benefit of

Henry? These were points which, like
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years of his reign were passed in repose at home after scenes

of unparalleled convulsions, and in peace abroad after more
than a century of expcmsive warfare. His demands of sub-

sidy were therefore moderate, and easily defrayed by a nation

which was making rapid advances towards opulence. Accord-

ing to Sir John Fortescue, nearly one-fifth of the whole king-

dom had come to the king’s hand by forfeiture at some time

or other since the commencement of his reign.^ Many in-

deed of these lands had been restored, and others lavished

away in grants, but the surplus revenue must still have been

considerable.

Edward IV. was the first who practised a new method of

taking his subjects’ money without consent of parliament, un-

der the plausible name of benevolences. These came in

place of the still more plausible loans of former monarchs,

and were principally levied on the wealthy traders. Though
no complaint appears in the parliamentary records of his

reign, which, as has been observed, complain of nothing, the

illegiility was undoubtedly felt and resented. In the remark-

able address to Richard by that tumultuary meeting which

invited him to assume the crown, we find, among general as-

sertions of the state’s decay through misgovernment, the fol-

lowing strong passage:— For certainly we be determined

rather to aventure and committe us to the perill of owre lyfs

andjopardie of deth, than to lyve in such thraldome and bond-

age as we have lyved long tyme heretofore, oppressed and in-

jured by extortions and ncwe impositions ayenst the lawes of

God and man, and the libertie, old policie, and lawes of this

realme, whereyn every Englishman is inherited.” According-

ly, in Richard III.’s only parliament an act was passed which^

after reciting in the strongest terms the grievances lately

endured, abrogates and annuls forever all exactions under

the fate of the vouog princes In the
Tower, he chose to wrap in discreet si-

lence. But the first question be seems
to have answered in his own favor. For
Kichard himself, Howard duke of Nor-
folk. Lord Level, and some others, are
attainted (p. 276) for traitorously in-

tending^. compassing, and imagining^^
the death of Henry *, of course before or
at the battle of Boaworth

;
and while his

right, unsupported by possession, could
have rested only on an hereditary title

which it was an insult to the nation to

prefer. These monstrous proceedings
explain the necessity of that conserva-

tive statute to which I have already al-

luded, which pass<Ml in the eleventh year
of Uls reign, and afforded as much secur-
ity for men following the plain line of
rallying round the standard of their
country as mere law can offer. There is

some extraordinary reasoning upon this

act in Carte's History (vol. 11. p. 844), for

the purpose of proving that the adherents
of George II. would not be protected hy
it on the restoration of the true blood.

1 Difference of Absolute and Limited
Monarchy, p. 83.

3 Rot. Pari. vol. vi. p. 241.
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the name of benevolence.* The liberties of this country were
at least not directly impaired by the usurpation of Richard.

But from an act so deeply tainted with moral guilt, as well as

so violent in all its circumstances, no substantial benefit was
likely to spring. Whatever difficulty there may be in decid-

ing upon the fate of Richard’s nephews after they were im-

mured in the Tower, the more public parts of the transac-

tion bear unequivocal testimony to his ambitious usurpation.*

It would therefore be foreign to the purpose of this chapter

to dwell upon his assumption of the regency, or upon the sort

of election, however curious and remarkable, which gave a
pretended authority to his usurpation of the throne. Nei-

ther of these has ever been alleged by any party in the way of

constitutional precedent.

At this epoch I terminate these inquiries into the English

constitution ; a sketch very imperfect, I fear, and unsatisfac-

tory, but which may at least answer the purpose of fixing the

Conciasion
reader’s attention on the principal objects, and of

guiding him to the purest fountains of constitution-

al knowledge. From the accession of the house of Tudor a
new period is to be dated in our history, far more prosperous

in the diffusion of opulence and the preservation of general

order than the preceeding, but less distinguished by the spirit

of freedom and jealousy of tyrannical power. We have seen,

through the twilight of our Anglo-Saxon records, a form of

civil policy established by our ancestors, marked, like the kin-

dred governments of the continent, with aboriginal Teutonic

features ; barbarous indeed, and insufficient for the great ends

of society, but capable and worthy of the improvement it has

received, because actuated by a sound and vital spirit, the

love of freedom and of justice. From these principles arose

that venerable institution, which none but a free and simple

people could have conceived, trial by peers— an institution

common in some degree to other nations, but which, more
widely extended, more strictly retained, and better modified

among ourselves, has become perhaps the first, certainly

among the first, of our securities against arbitrary govern-

1 1 R. m. G. 2. who maintsln that the duke of
s The iong-debated question as to the York, at least, was in some way released

murder of Edward and his brother seems fh)m the Tower, and reappeared as

to me more probably solved on the com- Perkin Warbeck. But a very strong

mon supposition that it was really per* conviction either way is not readily at

petrated by the orders of Richard, than tenable,

on that of Walpole, Carte, Henry, and
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ment We have seen a foreign conqueror and his descend-

ants trample almost alike upon the prostrate nation and upon
those who had been companions of their victory, introduce the

servitudes of feudal law with more than their usual rigor,

and establish a large revenue by continual precedents upon a
system of universal and prescriptive extortion. But the

Norman and English races, each unfit to endure oppression,

forgetting their animosities in a common interest, enforce by
arms the concession of a great charter of liberties. Privi-

leges wrested from one faitliless monarch are preserved with

continual vigilance against the machinations of another ; the

rights of the people become more precise, and their spirit

more magnanimous, during the long reign of Henry IH.
With greater ambition and greater abilities than his fhther,

Edward I. attempts in vain to govern in an arbitrary man-
ner, and has the mortification of seeing his prerogative fettered

by still more important limitations. The great council of the

nation is opened to the representatives of the commons.
They proceed by slow and cautious steps to remonstrate

against public grievances, to check the abuses of administra-

tion, and sometimes to chastise public delinquency in the of-

ficers of the crown. A number of remedial provisions are

added to the statutes ; every Englishman learns to remember
that he is the citizen of a free state, and to claim the common
law as his birthright, even though the violence of power
should interrupt its enjoyment. It were a strange misrepre-

sentation of history to assert that the constitution had attained

anything like a perfect state in the fifteenth century ; but I
know not whether there are any essential privileges of our

countrymen, any fundamental securities against arbitrary

power, so far as they depend upon positive institution, which
may not be traced to the time when the house of Plantagenet

filled the English throne.

YOU III. U
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NOTES TO CHAPTER Vm.

(Part III.)

Note L Page 9.

It is rather a curious speculative question, and such only,

we may presume, it will long continue, whether bishops are

entitled, on charges of treason or felony, to a trial by the

peers. If this question be considered either theoretically or

according to ancient authority, I think the affirmative propo-

sition is beyond dispute. Bishops were at all times mem-
bers of the great national council, and fully equal to lay

lords in temporal power as well as dignity. Since the Con
quest they have held their temporalities of the crown by a
baronial tenure, which, if there be any consistency in law,

must unequivocally distinguish them from commoners—
since any one holding by barony might be challenged on a
jury, as not being the peer of the party whom he was to try.

It is true that they take no share in the judicial power of the

house of lords in cases of treason or felony
; but this is mere-

ly in conformity to those ecclesiastical canons which prohib-

ited the clergy from partaking in capital judgment, and they

have always withdrawn from the house on such occasions

under a protestation of their right to remain. Had it not

been for this particularity, arising wholly out of their own
discipline, the question of their peerage could never have
come into dispute. As for the common argument that they

are not tried as peers because they have no inheritable no-

bility, I consider it as very frivolous, since it takes for granted

the precise matter in controversy, that an inheritable nobility

is necessary to the definition of peerage, or to its incident^

privileges.

If we come to constitutional precedents, by which, when
sufficiently numerous and unexceptionable, all questions of

Digitized by Google



Chap. Vin. SPmiTCAL PEERS. 195

this kind are ultimately to be determined, the weight of an-

cient authority seems to be in favor of the prelates. In the

fifteenth year of Edward III. (1340), the king brouglit sev-

eral charges against archbishop Stratford. He came to ptm-

liament with a declared intention of defending himself before

bis peers. The king insisted upon his answering in the court

of exchequer. Stratford however persevered, and the housti

of lords, by the king’s consent, appointed twelve of their

number, bishops, earls, and barons, to report whether peers

ought to answer criminal charges in parliament, and not else-

where. This committee reported to the king in full parlia-

ment that the peers of the land ought not to be arraigned,

nor put on trial, except in parliament and by their peers.

The .arclibishop upon this prayed the king, that, inasmuch as

he had been notoriously defamed, he might be arraigned in

full parliament before the peers, and there make answer

;

which request the king granted. (Rot. Pari. vol. ii. p. 127.

Collier’s Eccles. Hist. vol. i. p. 543.) The proceedings against

Stratford went no further
; but I think it impossible not to

admit that his right to trial as a peer was fully recognized

both by the king and lords.

Tills is, however, the latest, and perhaps the only instance

of a prelate’s obtaining so high a privilege. In the preceding

reign of Edward II., if we can rely on the account of Wal-
singham (p. 119), Adam Orleton, tlie lacdious bishop of

Hereford, had first been arraigned before the house of lords,

and subsequently convicted by a common jury
;
but the trans-

action was of a singular nature, and the king might probably

be influenced by the difficulty of obhiining a conviction from
the temporal peers, of whom many were disaffected to him,

in a case where privilege of clergy was vehemently claimed.

But about 1357 a bishop of Ely, being accused of harboring

one guilty of murder, though he demanded a trial by tlie

peers, was compelled to abide the verdict of a jury. (Col-

lier, p. 557.) In tlie 31st of Edw. III. (1358) the abbot of

Missenden was hanged for coining. (2 lust. p. 635.) The
abbot of this monastery appears from Dugdale to have been
summoned by writ in the 49th of Henry III. If he actually

held by barony, I do not perceive any strong distinction be-

tween his case and that of a bishop. The leading precedent,

however, and that upon which lawyers principally found their

denial of this privilege to the bishops, is the case of Fisher,
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who was certainly tried before an ordinsu^ jury ; nor am I

aware tliat any remonstrance was made by himself, or com-
plaint by his friends, upon this ground. Cranmer was treated

in the same manner ; and from these two, being the most re-

cent precedents, though neitlier of them in the best of times,

the great plurabty of law-books have drawn a conclusion

that bisho|)s are not entitled to triid by the temporal peers.

Nor can there be much doubt that, wiienever the occasion

shall occur, this will be the decision of the house of lords.

There are two peculiarities, as it may naturally appear, in

the above-mentioned resolution of the lords in Stratford’s

case. The first is, that they claim to be tried, not only be-

fore their peers, but in parliament. And in the case of the

bishop of Ely it is said to have been objected to his claim of

trial by his peers, that parliament was not then sitting.

(Collier, ubi sup.) It is most probable, therefore, that the

court of the lord high steward, for the special purpose of try-

ing a peer, was of more recent institution— as appears also

from Sir E. Coke’s expressions. (4 Inst. p. 58.) The
seeond circumstance that may strike a reader is, that the

lords assert their privilege in all criminal cases, not distin-

guishing misdemeanors from treasons and felonies. But in

this they were undoubtedly warranted by the elear language

of Magna Charta, which makes no distinction of the kind.

The practice of trying a peer for misdemeanors by a jury of

commoners, concerning the origin of which I can say noth-

ing, is one of those anomalies which too often render our

laws capricious and unreasonable in the eyes of impartial

men.
Since writing the above note I have read Stillingfleet’s

treatise on the judicial power of the bishops in capital cases—
a right which, though now, I think, abrogated by non-claim

and a course of contrary precedents, he proves beyond dis-

pute to have existed by the common law and constitutions of

Clarendon, to have been oecasionally exercised, and to have

been only suspended by their voluntary act. In the course

of this argument he treats of the peerage of the bishops, and

produces abundant evidence from the records of parliament

that they were styled peers, for which, though convinced from

general recollection, I had not leisure or disposition to search.

But if any doubt should remain, the statute 25 E. III. c. 6, con-

tains a legislative declaration of the peerage of bishops. The
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whole subject is discussed with much perspicuity and force by
Stillingrteet, who seems however not to press very greatly

the right of trial by peers, aware no doubt of the weiglit of

opposite precedents. (Stillingfleet’s Works, vol. iii. p. 820.)

In one distinction, that the bishops vote in their judicial func-

tions as barons, but in legislation as magnates, which War-
burton has brought forward as his own in the Alliance of

Church and State, Stillingfleet has perhaps not taken the

strongest ground, nor sufficiently accounted for their right of

sitting in judgment on the impeachment of a commoner. Par-

liamentiiry impeachment, upon charges of high public crimes,

seems to be the exercise of a right inherent in the great council

of the nation, some traces of which appear even before the

Conquest (Chron. Sax. p. 164, 169), independent of and su-

perseding that of trial by peers, which, if the 29th section

of Magna Charta be strictly construed, is only required upon
indictments at the king’s suit. And this consideration is of

great weight in the question, still unsettled, whether a com-

moner can be tried by the lords upon an impeachment for

treason.

The treatise of Stillingfleet was written on occasion of the

objection raised by the commons to the bishops voting on the

question of Lord Danby’s pardon, which he pleaded in bar of

his impeachment Burnet seems to suppose that their right

to final judgment had never been defended, and confounds

judgment with sentence. Mr. Hargrave, strange to say, has

made a much greater blunder, and imagined that the ques-

tion related to their right of voting on a bill of attainder,

which no one, I believe, ever disputed. (Notes on Co. Litt.

134 b.)

Note II. Page 12.

The constitution of parliament in this period, antecedent to

the Great Charter, has been minutely and scrupulously

investigated by the Lords’ Committee on the Dignity of a
Peer in 1819. Two questions may be raised as to the lay

portion of the great council of the nation from the Conquest

to the reign of John :— fii-st, Did it comprise any momhers,

whether from the counties or boroughs, not holding them-

selves, nor deputed by others hohling in chief of the crown

by knight-service or grand serjeanty? secondly. Were all
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such tenants in capite personally, or in contemplation of

law, assisting, by ailvice and suffrage, in councils held for the

purpose of laying on burdens, or for permanent and impor-

tant legislation ?

The former of these questions they readily determine.

The committee have discovered no proof, nor any likelihood

from analogy, that the great council, in these Norman reigns,

was coin|K)sed of any who did not hold in chief of the crown
bj- a milimry tenure, or one in grand serjeanty ; and they

exclude, not only tenants in petty serjeanty and socage, but

such as held of an escheated barony, or, as it was called, de

honore.

They found more difficulty in the second question. It

has generally been concluded, and I may have taken it for

granted in my text, that all military tenants in capite were
summoned, or ought to have been summoned, to any great

council of the realm, whether for the purpose of levying a
new tax, or any other affecting the public weal. The com-
mittee, however, laudably cautious in drawing any positive

inference, have moved step by step through this obscure

path with a circumspection as honorable to themselves as it

renders their ultimate judgment worthy of respect.

“The council of the kingdom, however composed (they

are adverting to the reign of Henry I.), must have been
assembled by the king’s command ; and the king, therefore,

may have assumed the power of selecting the persons to

whom he addressed the command, especially if the object of

assembling such a council was not to impose any burden on
any of the subjects of the realm exempted from such bur-

dens except by their own free grants. Whether the king

was at this time considered as bound by any constitutional

law to address such command to any particular persons,

designated by law as essential parts of such an assembly for

all purposes, the committee have been unable to ascertain.

It has generally been considered as the law of the land that

the king had a right to require the advice of any of his

subjects, and their personal services, for the general benefit

of the kingdom ; but as, by the terms of the charters of

Henry and of his father, no aid could be required of the

immediate tenants of the crown by military service, beyond
the obligation of their respective tenures, if the crown had
occasion fur any extraordinary aid from those tenants, it
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must have been necessary, according to law, to assemble all

persons so holding, to give their consent to the imposition.

Though the numbers of such tenants of the crown were not

originally very great, as f<ir as appears from Domesday, yet, if

it was necessary to convene all to form a constitutional legisla-

tive assembly, the distances of their respective residences, and
the inconvenience of assembling at one time, in one spot, all

those who thus held of the crown, and upon whom the

maintenance of the Conquest itself must for a considerable

time have importantly depended, must have produced diffi-

culties, even in the reign of the Conqueror ; and the increase

of their numbers by subdivision of tenures must have greatly

increased the difficulty in the reign of his son Henry : and
at length, in the reigns of his successors, it must have been
almost impossible to have convened such an assembly, excep*

by general summons of the greater part of the persons who
were to form it j and unless those who obeyed the summons
could bind those who did not, the powers of the assembly

when convened must have been very defective.” (p. 40.)

Though I do not perceive why we should assume any
great subdivision of tenures before the statute of Quia Emp-
tores, in 18 Edw. L, which prohibited subinfeudation, it is ob-

vious that the committee have pointed out the inconvenience

of a scheme which gave all tenants in capite (more numerous
in Domesday than they perhaps were awiire) a right to

assist at great councils. Still, as it is manifest from the early

chiU"ters, and explicitly admitted by the committee, that the

king could raise no extraordinary contribution from his imme-
diate vassals by his own authority, and as there was no feudal

subordination between one of these and another, however
differing in wealth, it is clear tliat they were legally entitled

to a voice, be it through general or special summons, in the

imposition of taxes which they were to pay. It will not

follow that they were summoned, or had an acknowledged

right to be summoned, on the few other occasions when
legislative measures were in contemplation, or irt the deter-

minations taken by the king's great council. This can only

be inferred by presumptive proof or constitutional analogy.

The eleventh article of the Constitutions of Clarendon in

1164 declares that archbishops, bishops, and all persons of

the realm who hold of the king in capite, possess their lands

as a barony, and are bound to attend in the judgments of the
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king’s court like other barons. It is plain, from the general

tenor of these constitutions, that “ universm personae regni
”

must be restrained to ecclesiastics ; and the only words which
can be important in the present discussion are “ sicut barones

Cffiteri.” “ It seems,” says the committee, “ to follow that all

those termed the king’s barons were tenants in chief of the

king ; but it does not follow that all tenants in chief of the

king were the king’s barons, and as such bound to attend his

court. They might not be bound to attend unless they held

their lands of the king in chief ‘ sicut baroniam,’ as expressed

in this article with respect to the archbishops and other clergy.”

(p. 44.) They conclude, however, that “ upon the whole
tiie Constitutions of Clarendon, if the existing copies be

correct, afford strong ground for presuming that owing suit

to the king’s great court rendered the tenant one of the king’s

barons or members of that court, though probably in general

none attended who were not specially summoned. It has

been already observed that this would not include all the

king’s tenants in chief, and particularly those who did not hold

of him as of his crown, or even to all who did hold of

him as of his crown, hut not by knight-service or grand

serjeanty, which were alone deemed military and honorable

tenures; though, whether all who held of the king as of his

crown, by knight-service or grand serjeanty, did originally

owe suit to the king’s court, or whether that obligation was
confined to persons holding by a particular tenure, called

tenure per baroniam, as has been asserted, the Constitutions

of Clarendon do not assist to ascertain.” (p. 45.) But this, as

they point out, involves the question whether the Ouria Regis,

mentioned in these constitutions, was not only a judicial

but a legislative assembly, or one competent to levy a tax on
military tenants, since by the terms of the charter of Henry
L, confirmed by that of Henry H., all such tenants were
clearly exempted from taxation, except by tlieir own consents.

They touch slightly on the reign of Richard I. with the

remark that “ the result of all which they have found with

respect to the constitution of the legislative assemblies of the

realm still leaves the subject in gi-eat obscurity.” (p. 49.)

But it is remarkable that they have never alluded to the

presence of tenants in chief, knights as well as barons, at the

parliament of Northampton under Henry II. They come,
however, rather suddenly to the conclusion that “ the records
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of the reign of John seem to give strong ground for suppos-

ing that all the king’s tenants in chief by military tenure, if

not all the tenants in chief, ^ were at one time deemed neces-

sary members of the common councils of the realm, when
summoned for extraordinary purposes, and especially for the

purpose of obtaining a grant of any extraordinary aid to the

king
; and this opinion accords with what has generally been

deemed originally the law in France, or other countries

where what is called the feudal system of tenures has been

established.” (p. 54.) It cannot surely admit of a doubt,

and has been already affirmed more than once by the com-
mittee, that for an extraordinary grant of money the consent

of military tenants in chief was required long before the

reign of John. Nor was that a reign, till the enactment of

the Great Charter, when any fresh extension of political

liberty was likely to have become established. But the

difficulty may still remain with respect to “ extraordinary

purposes ” of another description.

They observe afterwards that “ they have found no docu-

ment before the Great Charter of John in which the term
‘ majores barones ’ has been used, though in some subsequent

documents words of apparently similar import have been
used. From the instrument itself it might be presumed that

the term ‘ majores barones ’ was then a term in some de-

gree understood
; and that the distinction had, therefore, an

earlier origin, though the committee have not found the term
in any earlier instrument.” (p. 67.) But though the Dia-

logue on the Exchequer, generally referred to the reign of

Henry II., is not an instrument, it is a law-book of sufficient

reputation, and in this we read— “ Quidam de rege tenent

in capite quae ad coronam pertinent ; baronias scilicet majores

seu minores.” (Lib. ii. cap. 10.) It would be trifling to

dispute that the tenant of a baronia major might be called a
baro major. And what could the secundce dignitatis barones

at Northampton have been but tenants in capite holding fiefs

by some line or other distinguishable from a superior class?*

1 Thlfl hypothetical danse Is somewhat
remarkable Grand seijcanty is ofcourse
included by parity under military service.

But did any hold of the king in socage,
except on his demesne lands? There
might be some by petty serjeanty. Yet
the coinroitteo, oa we have Just seen, ab>
eolutely exclude these from any share in

the great coanetts of the Conqueror and
his immediate descendants.

* Mr. Spence has ingeniously coigee*

tured, observing that in some passages of

Domesday (he quotes two, but I only find

one) the barons who held more than six

manors paid their relief directly to the
king, while those who had six or less paid
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It appears, therefore, on the whole, that in the judgment
of the committee, by no means indulgent in their requisition

of evidence, or disposed to take the more popular side, all

the military tenants in capite were constitulionally members
of the commune concilium of the realm during the Norman
constitution. This commune concilium the committee distin-

guish from a magnum concilium, though it seems doubtful

whether there were any very definite line between the two.

But that the consent of these tenants was required for ta.\a-

tion they repeatedly acknowledge. And there appears sufli-
*

cient evidence that tliey were occasionally present for other

important purposes. It is, however, very probable that

writs of summons were actually addressed only to those of

distinguished name, to those resident near the place of meet-
ing, or to the servants and favorites of the crown. This
seems to be deducible from the words in the Great Charter,

which limit the king’s engagement to summon all tenants in

chief, through the sheriff, to the case of his requiring an aid

or scutage, and still more from the withdrawing of this

promise in the first year of Henry III. The privilege of

attending on such occasions, though legally general, may
never have been generally exercised.

The committee seem to have been perplexed about the

word magnates employed in several records to express part

of those present in great councils. In general they interpret

it, as well as the word proceres, to include persons not distin-

guished by the name “ barones ;
”
a word which in the reign

of Henry IIL seems to have been chiefly used in the re-

stricted sense it has latterly acquired. Yet in one instance,

a letter addressed to the justiciar of Ireland, 1 Hen. III.,

they suppose the word magnates to “ exclude those termed

therein * alii quamplurimi ;
’ and consequently to be confined

to prelates, earls, and barons. This may be deemed impor-

tant in the consideration of many other instruments in which

the word magnates has been used to express persons consti-

tuting the ‘ commune concilium regni.’ ” But this strikes me
as an erroneous construction of the letter. The words are

theirs to the sheriff (Yorkshire, 2d8, b).

that ** this may tend to solve the disputed
question as to what constituted one of
the {greater barons mentioned in the Mag-
na Charta of John and other early Nor-
man documents

\
for, b/ analogy to the

mode in which the relief was paid, the
greater barons were summoned by par-

ticular writs, the rest by one general
summons through the sheriff.** History
of Equitable Jurisdiction, p. 40.
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as follows :
— “ Convenerunt apud Glocestriam plures regni

nostri magnates, episcopi, abbates, comites, et barones, qui

patri nostro viventi semper astiterunt fideliter et devote, et

alii quamplurimi ; applaudenlibus clero et populo, &c., pub-

lice fuimus in regem Angliae inuncti et coronati.” (p. 77.) I

think that magnates is a collective word, including the “ alii

quamplurimi.” It appears to me that magnates, and perhaps

some other Latin words, correspond to the witan of the

,
Anglo-Saxons, expressing the legislature in general, under

which were comprised those who held peculiar dignities,

whether lay or spiritual. And u{X)n the whole we may be

led to believe that the Norman great council was essentially

of the same composition as the witenagemot which had pre-

ceded it ;
the king’s thanes being replaced by the barons of

the first or second degree, who, whatever may liave been the

distinction between them, shared one common character, one

source of their legislative rights— the derivation of their

lands as immediate 6efs from the crown.

The result of the whole inquiry into the constitution of

parliament down to the reign of John seems to be— 1.

That the Norman kings explicitly renounced all prerogative

of levying money on the immediate military tenants of the

crown, without their consent given in a great council of the

realm ; this immunity extending also to their sub-tenants and
dependants. 2. That all these tenants in chief had a consti-

tutional right to attend, and ought to be summoned; but

whether they could attend without a summons is not mani-
fest. 3. That the summons was usually directed to the

higher barons, and to such of a second class as the king

pleased, many being omitted for different reasons, though all

had a right to it. 4. That on occasions when money was
not to be demanded, but alterations made in the law, some
of these second barons, or tenants in chief, were at least oc-

aisionally summoned, but whether by strict right or usage

does not fully appear. 5. That the irregularity of passing

many of them over when councils were held for the purpose

of levying money, led to the provision in the Great Charter

of John by which the king promises that »hey shall all be

summoned through the sheriff on such occasions ;
but the

promise does not extend to any other subject of parliamen-

tary deliberation. 6. That even this concession, though but

the recognition of a known right, appeared so dangerous to

Digitized by Google



204 NATURE OF BARONIES. Notes to

some in the government that it was withdrawn in the first

charter of Henry III.

The charter of John, as has just been observed, while it

removes all doubt, if any could have been entertained, as to

the right of every military tenant in capite to be summoned
through the sheriff, when an aid or scutage was to he de-

manded, will not of itself establish their right of attending

parliament on other occasions. We cannot absolutely as-

sume any to have been, in a general sense, members of the

legislature except the prelates and the majores barones. But
who were these, and how distinguished ? For distinguished

they must now have become, and that by no new provision,

since none is made. The right of personal summons did not

constitute them, for it is on majores barones, as already a de-

terminate rank, that the right is conferred. The extent of

property afforded no definite criterion ; at least some baro-

nies, which appear to have been of the first class, compre-
hended very few knights’ fees

;
yet it seems probable that

this was the original ground of distinction.*

The charter, as renewed in the first year of Henry HI.,

does not only omit the clause prohibiting the imposition of

aids and scutages without consent, and providing for the sum-
mons of all tenants in capite before either could be levied,

but gives the following reason for suspending this and other

articles of king John’s charter :
— “ Quia vero qutedam capit-

ula in priori airta continebantur, quae gravia et dubitabilia

videbantur, sictU de scutagiis et auxiliis assidendis .... pla-

cuit supra-dictis pnelatis et magnatibus ea esse in respectu,

quousque plenius consilium habuerimus, et tunc faciemus plu-

rissime, tam de his quam de aliis quae occurrerint emendan-
da, quae ad communem omnium utilitatem pertinuerint, et

pacem et statum nostrum et regni nostri.” This charter was
mside but twenty-four days after the death of John ; and we
may agree with the committee (p. 77) in thinking it extraor-

dinary that these deviations from the charter of Rnnnymede,
in such important particulars, have been so little noticed. It

is worthy of consideration in what respects the provisions re-

specting the levying of money could have appeared grave and
doubtful. We cannot believe that the earl of Pembroke, and

1 See quotation from Spencers Eqnita- which was afterwardB r^uced to three,

ble Jurit<diction, a little aboTe. The bar« Nicolaa^fi Report of Claim to Barony of
ony of Berkeley was granteil in 1 Ric. I., L^lsle, Appendix, p. 818.

to be holden by the eerrice of fire knichtS|
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the other barons who were with the young king, himself a
child of nine years old and incapable of taking a part, meant
to abandon the constitutional privilege of not being taxed in

aids without their consent. But this they might deem suffi-

ciently provided for by the charters of former kings and by
general usage. It is not, however, impossible that the gov-
ernment demurred to the prohibition of levying scutage, which
stood on a different footing from extraordinary aids ; for scu-

tage appears to have been formerly taken without consent of

the tenants ; and in the second charter of Henry III. there is

a clause that it should be taken as it had been in the time of
Henry II. This was a certain payment for every knight’s

fee ; but if the original provision of the Runnymede charter

had been maintained, none could have been levied without

consent of parliament.

It seems also highly probable that, before the principle of

representation had been established, the greater barons looked
with jealousy on the equality of suffrage claimed by the in-

ferior tenants in capite. That these were constitutionally

members of the great council, at least in respect of taxation,

has been sufficiently shown ; but they had hitherto come in

small numbers, likely to act always in subordination to the

more potent aristocracy. It became another question whether
they should all be summoned, in their own counties, by a writ

selecting no one through favor, and in its terms compelling

all to obey. And this question was less for the crown, which
might possibly find its advantage in the disunion of its ten-

ants, than for the barons themselves. They would naturally

be jealous of a second order, whom in their haughtiness they

held much beneath them, yet by whom they might be out-

numbered in those councils where they had bearded the king.

No effectual or permanent compromise could be made but by
representation, and the hour for representation was not come.

Note HI. Page 22.

The Lords’ committee, though not very confidently, take

the view of Brady and Blackstone, confining the electors of

knights to tenants in capite. They admit that “ the subse-

quent usage, and the subsequent statutes founded on that

usage, afford ground for supposing that in the 49th of Henry
HI. and in the reign of Edwaid I. the knights of the shires re-
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turned to parliament were elected at the county courts and by
the suitors of those courts. If the knights of the shii'e.s were

80 elected in the reigns of Henry III. and Edward I., it

seems important to discover, if possible, who were the suitors

of the county courts in these reigns” (p. 149). The subject,

they are compelled to confes,s, after a discussion of some
length, remains involved in great obscurity, which their in-

dustry has been unable to disperse. They had, however, in

an earlier part of their report (p. 30). thought it higlily prob-

able that the knights of the .shires in the reign of Edward
III. represented a description of persons who might in the

reign of the Conqueror have been termed barons. And the

general spirit of their subsequent investigation seems to favor

this result, though they finally somewhat recede from it, and

admit at least that, before the clo.se of Edward III.’s reign,

the elective franchise extended to freeholders.

The question, as the committee have stated it, will turn on

tlie character of those who were suitors to the county court.

And, if this may be granted, I must own that to my appre-

hension there is no room for the hypothesis that the county

court was differently constituted in the reign of Edward I. or

of Edward III. from what it was very lately, and what it

was long before those princes sat on the throne. In the

Anglo-Saxon period we find this court composed of thanes,

but not exclusively of royal thanes, who were comparatively

few. In the laws of Henry I. we still find sufficient evidence

that the suitors of the court were all who held freehold lands,

terrarum domini ; or. even if we please to limit this to lords

of manors, which is not at all probable, still without distinc-

tion of a mesne or immediate tenure. Vavassors, that is,

mesne tenants, are particularly mentioned in one enumeration

of barons attending the court. In some counties a limitation

to tenants in capite would have left this important tribunal

very deficient in numbers. And as in all our law-books we
find the county court composed of freeholders, we may rea-

sonably demand evidence of two changes in its constitution,

which the adherents to the theory of restmined representation

must combine— one which excluded all freeholders except

those who held immediately of the crown ; another which re-

stored them. The notion that the county court was the king’s

court baron (Report, p. 150), and thus bore an analogy to

that of the lord in every manor, whether it rests on any mod-
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em legal authority or not, seems delusive. The court baron
•was essentially a feudal institution ; the county court was
from a different source ; it was old Teutonic, and subsisted in

this and other countries before the feudal jurisdictions had
taken root. It is a serious error to conceive that, because

many great alterations were introduced by the Normans,
there was nothing left of the old system of society.^

It may, however, be naturally inquired why, if the king’s

tenants in chief were exclusively members of the national

council before the era of county representation, they did not

retain that privilege ; especially if we conceive, as seems on
the whole probable, that the knights chosen in 38 Henry III.

were actually representatives of the military tenants of the

crown. The answer might be that these knights do not ap-

pear to have been elected in the county court ; and when that

mode of choosing knights of the shire was adopted, it was
but consonant to the increasing spirit of liberty, and to the

weight also of the barons, whose tenants crowded the court,

that no freeholder should be debarred of his equal suffrage.

But this became the more important, and we might almost

add necessary, when the feudal aids were replaced by subsi-

dies on movables
; so that, unless the mesne freeholders could

vote at county elections, they would have been taxed without

their consent and placed in a worse condition than ordinary

burgesses. This of itself seems almost a decisive argument
to prove that they must have joined in the election of knights

of the shire after the Oonfirmaiio Chartarum. If we were
to go down so late as Richard II., and some pretend that the

mesne freeholders did not vote before the reign of Henry IV.,

we find Chaucer’s franklin, a vavassor, capable even of sitting

in parliament for his shire. For I do not think Chaucer ig-

norant of the proper meaning of that word. And Allen says

(Kdinb. Rev. xxviii. 145)— “In the earliest records of the

house of commons we have found many instances of sub-vas-

sals who have represented their counties in parliament.”

1 A charter of Henry I., published in
the new edition of Rymer (i. p. 12), fully
confirms what is here said. ^iatU quod
concedo et pnecipio, ut k modo comita-
ius mei et hundr^a in ilHs locis et iis-

dem terminis sedeant, slcut sederunt in
tempore regis Edwardi, et non alitor.

Ego enim, quando Toluero, faciaui ea
eaUs summoncri propter mea dominiea
oecessaria ad voluntatem meam. £t si

modo exurgat placltum de dlrlsiono ter-

rarum, si est Inter baronee meos domlnl*
cos, tractetur placitum in curea mea.
Et si est inter Tavassores duorum domi-
norum, tractetur in eomitatu. Et hoo
duello fiat, nisi in eb remanserit. Et
Tolo et pitecipio, ut omnes de eomitatu
cant ad comitatus et hundreda, slcut fe-

cerunt in tempore re^s Edwardl. But
it is also easily proT^ from the
Heurici Primi.
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If, however, it should be suggested that the practice of ad-

mitting the votes of mesne tenants at county elections may
have crept in by degrees, partly by the constitutional princi-

ple of common consent, partly on account of the broad de-

marcation of tenants in capite by knight-service from barons,

which the separation of the houses of parliament produced,

thus tending, by diminishing the importance of the former, to

bring them down to the level of other freeholders
;
partly,

also, through the operation of the statute Quia Emptores (18
Edward I.), which, by putting an end to subinfeudation, cre-

ated a new tenant of the crown ufjon every tdienation of land,

however partial, by one who was such already, and thus both

multiplied their numbers and lowered their dignity ; this sup-

position, though incompatible with the argument built on the

nature of the county court, would be sufficient to explain the

facts, provided we do not date the establishment of the new
usage too low. The Lords’ committee themselves, after much
wavering, come to the conclusion that “ at length, if not al-

ways, two persons were elected by all the freeholders of the

county, whether holding in chief of the crown or of others”

(p. SM). This they infer from the petitions of the commons
that the mesne tenants should be charged with the wages of

knights of the shire ; since it would not be reasonable to levy

such wages from those who had no voice in the election.

They ultimately incline to the hypothesis that the change

came in silently, favored by the growing tendency to enlarge

the basis of the constitution, and by the operation of the stat-

ute Quia Emptores, which may not have been of inconsider-

able influence. It appears by a petition in 51 Edward III.

that much confusion had arisen with respect to tenures ; and
it was frequently disputed whether lands were held of the

king or of other lords. This question would often turn on

the date of alienation
;
and, in the hurry of an election, the

bias being always in favor of an extended suffrage, it is to be

supposed that the sheriff would not reject a claim to vote

wUch he had not leisure to investigate.

Note IV. Page 23.

It now appears more probable to me than it did that some
of the greater towns, but almost unquestionably London, did

enjoy the right of electing magistrates with a certain ju-

risdiction before the Conquest The notion which I found
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prevailing among the writers of the last century, that the

municipal privileges of towns on the continent were merely

derived from charters of the twelfth century, though I was
aware of some degree of limitation which it required, sway-

ed me too much in estimating the condition of our own bur-

ge.sses. And I must fairly iidmit that I have laid too much
stress on the silence of Domesday Book ; which, as has been
justly pointed out, does not relate to matters of internal

government, unless when they involve some rights of prop-

erty.

1 do not conceive, nevertheless, that the municipal gove.n-

ment of Anglo-Saxon boroughs was analogous to that gener-

ally established in our corporations from the reign of Henry
II. and his successors. The real presumption has been acute-

ly indicated by Sir F. Palgrave, arising from the universal

institution of the court-leet, which gave to an alderman, or

otherwise denominated officer, chosen by the suitors, a juris-

diction, in conjunction with themselves as a jury, over the

greater part of civil disputes and criminal accusations, as well

as general police, that might arise within the hundred.
Wherever the town or borough was too large to be included

within a hundred, this would imply a distinct jurisdiction,

which may of course be called municipal. It would be simi-

lar to that which, till lately, existed in some towns— an elec-

tive high bailiff or principal magistrate, without a represen-

tative body of aldermen and councillors. But this is more
distinctly proved with respect to London, which, as is well

known, does not appear in Domesday, than as to any other

town. It was divided into wards, answering to hundreds in

the county
; each having its own wardmote, or leet, under its

elected alderman. “The city of London, as well within the

walls, as its liberties without the walls, has been divided from
time immemorial into waMs, bearing nearly the same relation

to the city that the hundred anciently did to the shire. Each
ward i»' for certain purposes, a distinct jurisdiction. The
organization of the existing municipal constitution of the city

is. and always has been, as far as can be traced, entirely

(bunded upon the ward system.” (Introduction to the French
Chronicle of London.— Camden Society, 1 844.)

Sir F. Palgrave extends this much further:— “There
were certain districts locally included within the hundreds,

which nevertheless constituted independent bodies politic.

VOL. ni. 14
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The burgesses, the tenants, the rcsianfs of the king’s burghs

and manors in ancient demesne, owed neither suit nor service

to the hundred leet. Tliey attended at their own leet, which
differed in no essential respect from the leet of the hundred.

The principle of frank-pledge required that each fril)org

should appear by its head as its representative ; and conse-

quently, the jurymen of the leet of the burgh or manor are

usually described under the style of the twelve chief pledges.

The legislative and remedial assembly of the burgh or manor
was constituted by the meeting of the heads of its com|X>nent

parts. The jwrtrceve, constable, headborough, baililf, or

other the chief executive magistrate, was elected or present-

ed by the leet jury. Offences against the law were repressed

by their summary presentments. They who were answer-

able to the community for the breach of the peace punished

the crime. Responsibility and authority were conjoined. In
their legislative capacity they bound their fellow-townsmen

by making by-laws.” (Edin. Rev. xxxvi. 309.) “ Domesdtiy
Book,” he says afterwards, “ does not notice the hundred
court, or the county-court; because it was unnecessary to

inform the king or his justiciaries of the existence of the tri-

bunals which w’ere in constant action throughout all the land.

It was equally unnecessary to make a return of the leets

which they knew to be inherent in every burgh. Where any
special municipal jurisdiction existed, as in Chester, Stam-
ford, and Lincoln, then it became necessary that the franchise

should be recorded. The twelve lagemen in the two latter

burghs were probably hereditary aldermen. In London and
in Canterbury aldermen occasionally held their sokes by in-

heritance.^ The negative evidence extorted out of Domes-
day has, therefore, little weight.” (p. 313.)

It seems, however, not unquestionable whether this repre-

sentation of an Anglo-Saxon and Anglo-Norman municipality

is not urged rather beyond the truth. The portreeve of

London, their principal magistrate, appears to have been a{j-

pointed by the crown. It was not till 1188 that Henry Fitz-

alwyn, ancestor of the present Lord Beaumont,* became the

1 S«e the ensuing pArt of this note. than Norman, so that we maj preeume
* This pedigree is elaborately and with the first mayor to hare been of English

pious care, traeerl by Mr. Stapleton, in descent
;
but whether he were a nier-

his excellent introduction to the old chant, or a landholder ilTing in the city,

ehrouicle of London, already quoted, must oe undecided.
The name Alwyn appears rather Saxon
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fir.st mayor of London. But he also was nominated by the

crown, and remained twenty-four years in office. In the

same year the first sheriffs are said to have been made (facti).

But John, immediately after his accession in 1199, "ranted

the citizens leave to choose their own sheriffs. And his

charter of 1215 permits them to elect annually their mayor,

(Maitland’s Hist, of London, p. 74, 76.) We read, however,

under the year 1200, in the ancient chronicle lately published,

that twenty-five of the most discreet men of the city were
chosen and sworn to advise for the city, together with the

mayor. These were evidently different from the aldermen,

and are the original common council of the city. They were

perhaps meant in a later entry (1229):— “Omnes alder-

manni et magnates civitatis per a.ssensum universorum civi-

um,” who are said to have agreed never to permit a sheriff

to remain in office during two consecutive years.

The city and liberties of London, were not wholly under

the jurisdiction of the several wardmotes and their aldermen.

Landholders, .secular and ecclesiastical, possessed their exclu-

sive sokes, or jurisdictions, in parts of both. One of these

has left its name to the ward of Portsoken. The prior of

the Holy Trinity, in right of this district, ranked as an al-

derman, and held a regular wardmote. The wards of Far-

ringdon are denominated from a family of that name, who
held a part of them by hereditary right as their territorial

franchise. These sokes gave way so gradually before the

power of the citizens, with whom, as may be supposed, a per-

petual conflict was maintained, that there were nearly thirty

of them in the early psirt of the reign of Henry HI., and

upwards of twenty in that of Edward I. With the excep-

tion of Portsoken, they were not commensurate with the city

wards, and we find the juries of the wards, in the third of-

Edward I., presenting the sokes as liberties enjoyed by pri*

vate persons or ecclesiastical corporations, to the detriment

of the crown. But, though the lord of these sokes trenched

materially on the exclusive privileges of the city, it is re-

mai-kable that, no condition but inhabitancy being required

in the thirteenth century for civic franchises, both they and

their tenants were citizens, having individually a voice in

municipal affairs, though exempt from municipal jurisdiction.

I have taken most of this paragraph from a valuable though

short notice of the state of London in the thirteenth century,
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published in the fourth volume of the Archaeological Jour-

nal (p. 273).

The inference which suggests itself from these facts is that

London, for more than two centuries after the Conquest, was
not so exclusively a city of traders, a democratic municipality,

as we have been wont to conceive. And as this evidently

extends back to the Anglo-Saxon period, it both lessens the

improbability that the citizens bore at times a part in political

affairs, and exhibits them in a new light, as lords and tenants

of lords, as well as what of course they were in part, engaged

in foreign and domestic commerce. It will strike every one,

in running over the list of mayors and sheriffs in the thir-

teenth century, that a large proportion of the names iire

French; indicating, perhaps, that the territorial proprietors

whose sokes were intermingled with the city had influence

enough, through birth and wealth, to obtain an election. The
general polity, Saxon and Norman, was aristocratic; what-

ever infusion there might be of a more popular .scheme of

government, and much certainly there was, could not resist,

even if resistance had been always the people’s desire, the

joint predominance of rank, riches, military habits, and com-
mon alliance, which the great baronage of the realm enjoyed.

London, nevertheless, from its populousuess, and the usual

character of cities, was the centre of a democratic power,

which, bursting at times into precipitate and needless tumult

easily repressed by force, kept on its silent course till, near

the end of the thirteenth century, the rights of the citizens

and burgesses in the legislature were constitutionally estab-

lished. [1848.]

Note V. Page 28.

If Fitz-Stephen rightly informs us that in London there

were 126 parish churches, besides 13 conventual ones, we
may naturally think the population much underrated at 40,000.

But the fashion of building churches in cities was so general,

that we cannot apply a standard from modern times. Nor-
wich contained sixty parishes.

Even under Henry II., as we find by Fitz-Stephen, the prel-

ates and nobles had town houses. “ Ad hsec omnes fere epis-

copi, abbates, et magnates Angliae, quasi cives et municipes
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sunt urbis Lundoni® ; sua ibi habentes ®difieia pr®clara ; ubi

se recipiunt, ubi divites impensas faciunt, ad concilia, ad con-

ventus celebres in urbem evocati, h domino rege vel metro-

politano suo, seu propriis tracti negotiis.” The eulogy of

London by this writer is very curious ; its citizens were thus

early distinguished by their good eating, to which they added
amusements less congenial to later liverymen, hawking, cock-

lighting, and much more. The word cockney is not improba-

bly derived from cocayne, the name of an imaginary land of

ease and jollity.

The city of London within the walls was not wholly built,

many gardens and open spaces remaining. And the houses

were never more than a single story above the ground-floor,

according to the uniform type of English dwellings in the

twelfth and following centuries. On the other hand, the liber-

ties contained many inhabitants ;
the streets were narrower

than since the fire of 1666 ; and the vast spaces now occupied

by warehouses might have been covered by dwelling-houses.

Forty thousand, on the whole, seems rather a low estimate

for these two centuries
; but it is impossible to go beyond the

vaguest conjecture.

The population of Paris in the middle ages has been esti-

mated with as much diversity as that of London. M. Dula-
ure, on the basis of the taiUe in 1313, reckons the inhabitants

at 49,110.^ But he seems to have made unwarrantable as-

sumptions where his data were deficient. M. Gudrard, on
the other hand (Documens In^dits. 1841), after long calcula-

tions, brings the population of the city in 1292 to 215,861.

This is certainly very much more than we could assign to

London, or probably any European city ; and, in fact, his es-

timate goes on two arbitrary postulates. The extent of Paris

in that age, which is tolerably known, must be decisive against

so high a population.*

The Winton Domesday, in the possession of the Society of

Antiquaries of London, furnishes some important informa-

tion as to that city, which, as well as London, does not appear
in the great Domesday Book. This record is of the reign of

1 Hlflt. de Paris, rol. 1H. p. 281.
* John of Troyes says, in 1467, that

from sixty to eighty thou.sand men ap-
poaretl in arms. Dulaurc ( Hist, do Paris,

vol. iii. p. 505) says this gives 120,000
for the whole population

;
but it gives

double, which is Incredible. In* the
thirteenth and fourteenth centuries the
houses were still cottages : only four
streets were paved ; they were very nar-
row and dirty, and often inundated bl
the Seine. Ib. p. 198.
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Henry I. Winchester had been, as is well known, the capi-

tal of the An;;lo-Saxon kings. It has been observed that

“ the opulence of the inhabitiuits may possiljly be giithered

from tlie frequent recurrence of the trade of goldsmith in it,

and tlie ]X)])ulousness of the town from the enumeration of

the streets.” (Cooper’s Public Records, i. 226.) Of these

we find sixteen. “ In the petition from the city of Winches-
ter to king Henry VI. in 1450, no less thtm nine of these

streets are mentioned as having been ruined.” As York ap-

pears to have contained about 10,000 inhabitants under the

Confessor, we may probably compute the population of Win-
chester at nearly twice that number.

Note VI. Page 33.

The Lords’ Committee extenuate the presumption that ei-

ther knights or burgesses sat in any of these parliaments. Tlie

“ cunctarum regni civitatum pariter et burgorum potentiores,”

mentioned by Wikes in 1260 or 1270, they suppose to have

been invited in order to witness tlie ceremony of translating the

body of Edward the Confessor to his tomb newly prepared in

Westminster Abbey (p. 161). It is evident, indeed, that this

assemldy acted afterwards as a parliament in levying money.
But the burgesses are not mentioned in this. It cannot, never-

theless, be presumed from the silence of the historian, who had
previously informed us of their presence at Westminster, that

they took no part. It may be, perhaps, more doubtful wheth-
er they were chosen by their constituents or merely summoned
as “ potentiores.”

The w'ords of the statute of Marlbridge (51 Hen. III.),

which are repeated in French by that of Gloucester (6 Edw.
I.) do not satisfy the committee that there was any repre-

sentation either of counties or boroughs. “ They rather im-

port a selection by the king of the most discreet men of

every degree” (p. 183). And the statutes of 13 Edw. L, re-

ferring to this of Gloucester, assert it to have been made
by the king, “ with prelates, earls, barons, and his council,”

thus seeming to exclude what would afterwards have been

called the lower house. The assembly of 1271, described in

the Annals of Waverley, “ seems to have been an extraordi-

nary convention, warranted rather by the particular circum-

Digitized by Coogle



Chap. VIII. EARLIEST WRITS TO TOWNS. 215

stances under which the country was placed than by any
constitutional law” (p. 173.) It was, however a case of rep-

resentation ; and following several of the like nature, at least

a.s tar as counties were concerned, would render the principle

familiar. The committee are even unwilling to admit that

“ la communautd de la terre illocques summons ” in the stat-

ute of Westminster L, though expressly distinguished from

the prelates, earls and barotis, appeared in consequence of

election (p. 173). But, if not elected, we cannot suppose

less than that all the tenants in chief, or a large number of

them, were summoned ; which, after the experience of repre-

sentation, was hanlly a probable course.

The Lords’ committee, I must still incline to think, have
gone too far when they come to the conclusion that, on the

whole view of the evidence collected on the subject, from the

49th of Hen. III. to the 18th of Edw. L, there seems strong

ground for presuming that, after the 49 th of Hen. III., the

constitution of the legislative a.ssembly returned generally to

its old course
;
that the writs issued in the 49th of Hen. III., be-

ing a novelty, were not afterwards precisely followed, as tiir as

appears, in any instance ; and that the writs issued in thtf 11th of

Edw. I., for assembling two conventions, at York and North-

ampton, of knights, citizens, burgesses, and representatives of

towns, without prelates, eails, and barons, were an extraordi-

nary measure, probably adapted for the occasion, and never

afterwards followed; and that the writs issued in the 18th of

Edw L, for electing two or three knights for each shire without

corresponding writs for election of citizens or burgesses, and
not directly founded on or conformable to the writs issued in

the 49th of Henry III., were probably adopted for a partic-

ular purpose, possibly to sanction one important law [the stat-

ute Quia Emptores], and because the smaller tenants in chief

of the crown rarely attended the ordinary legislative assemblies

when summoned, or attended in such small numbers that a rep-

resentation of them by knights chosen for the whole shire was
deemed advisable, to give sanction to a law materially affecting

all the tenants in chief, and those holding under them ’(p. 204).

The election of two or three knights for the parliament of

18th Edw. I., which I have overlooked in my text, appears

by an entry on the close roll of that year, directed to the

sheriff of Northumberland ; and it is proved from tbe same
roll that similar writs were directed to all the sheriffs in
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England. We do not find that the citizens and burgesses

were present in this parliament ; and it is reasonably con-

jectured that, the object of summoning it being to procure a
legislative consent to the statute Qxiia Emptores, which put
an end to the subinfeudation of lands, the towns were thought

to have little interest in the measure. It is, however, another

early precedent for county representation ; and that of 22d
of Edw. I. (see the writ in Report of Committee, p. 209) is

more regular. We do not find that the citizens and bur-

gesses were summoned to either parliament
But, after the 23d of Edward I., the legislative constitu-

tion seems not to have been unquestionably settled, even in

the essential point of taxation. The Confirmation of the

Charters, in the 25th year of that reign, while it contained a
positive declaration that no “ aids, tasks, or prizes should be

levied in future, without assent of the realm,” was made in

consideration of a grant made by an assembly in which rep-

resentatives of cities and boioughs do not appear to have
been present Yet, though the words of the charter or

statute are prospective, it seems to have long before been
reckoned a clear right of the subject, at least by himself, not

to be taxed without his consent A tallage on royal, towns

and demesnes, nevertheless, was set without authority of

parliament four years afterwards. This “ seems to show,

either that the king’s right to tax his demesnes at his pleas-

ure was not intended to be included in the word tallage in

that statute [meaning the supposed statute de taUagio non
concedendo~\, or that the king acted in contravention of it.

But if the king’s cities and boroughs were still liable to tal-

lage at the will of the crown, it may not have been deemed
inconsistent that they should be required to send representa-

tives for the purpose of granting a general aid to be assessed

on the same cities and boroughs, together with the rest of

the kingdom, when such general aid was granted, and yet

should be liable to be tallaged at the will of the crown when
no such general aid was granted” (p. 244).

If in these later years of Edward’s reign the king could

venture on so strong a measure as the imposition of a tallage

without consent of those on whom it was levied, it is less

surprising that no representatives of the commons ajipear to

have been summoned to one parliament, or perhaps two, in

his twenty-seventh year, when some statutes were enacted.
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But, as this is merely inferred from the want of any extant

writ, which is also the case in some parliaments where, from
other sources, we can trace the commons to have been
present, little stress should be laid u[X)n it.

In the remark.s which I have offered in these notes on the

Report of the Lords’ Committee, I have generally abstained

from repeating any which Mr. Allen brought forward. But
the reader should have recourse to his learned criticism in the

Edinburgh Review. It will appear that the committee over-

looked not a few important records, both in the reign of Ed-
ward I. and that of his son.

Note VII. Page 36.

Two considerable authorities have, since the first publica-

tion of this work, placed themselves, one very confidently,

one much less so, on the side of our older lawyers and in fa-

vor of the antiquity of borough representation. Mr. Allen,

who, in his review of my volumes (Edinb. Rev. xxx. 169),

observes, as to this point,—“We are inclined, in the main,

to agree with Mr. Hallam,” lets us know, two or three years

afterwards, that the scale was tending the other way, when,
in his review of the Report of the Lords’ Committee, who
give a decided opinion that cities and borouglis were on no
occasion called upon to assist at legislative meetings before

the forty-ninth of Henry III., and are much disposed to be-

lieve that none were originally summoned to parliament, ex-

cept cities and boroughs of ancient demesne, or in the hands

of the king at the time when they received the summons, he
says,— “We are inclined to douht the first of the.se proposi-

tions, and convinced that the latter is entirely erroneous.”

(Edinb. Rev. xxxv. 30.) He allows, however, that our

kings had no motive to summon their cities and boroughs to

the legislature, for the purpose of obtaining money, “this

being procured through the justices in eyre, or special com-
missioners ; and therefore, if summoned at all, it is probable

that the citizens and burgesses were assembled on particular

occasions only, when their assistance or authority was wanted

to confirm or establi.sh the measures in contemplation by the

government.” But as he alleges no proof that this was ever

done, and merely descants on the importance of London and

other cities both before and after the Conquest, and as such

Digitized by Google



218 ANTIQUITY OF Notes to

an occasional summons to a great council, for the purpose of

adviee, would by no means involve the necessity of legisla-

tive consent, we can hardly reckon this very acute writer

among the positive advocates of a high antiquity for the

commons in parliament.

Sir Francis Palgrave has taken much higher ground, and
his theory, in part at least, would have been hailed with ap-

plause by the parliaments of Charles I. According to this,

we are not to look to leudal principles for our great councils

of advice and consent. They were the aggregate of repre-

sentatives from the courts-leet of each shire aud each bor-

ough, and elected by the juries to present the grievances of

the people and to suggest their remedies. The assembly
summoned by William the Conqueror appears to him not

only, as it did to lord Hale, “ a sutRcicnt parliament,” but a
regular one ;

“ proposing the law and giving the initiation to

the bill which required the king’s consent.” (Ed. Rev.
xxxvi. 327.) “ We cannot,” he proceeds, “ discover any es-

sential difference between the jK)wers of these juries and the

sluire of the legislative authority which was enjoyed by the

commons at a period when the constitution assumed a more
tangible shape and form.” This is supported with tliat copi-

ousness and variety of illustration which distinguish his theo-

ries, even when there hangs over them something not quite

satisfactory to a rigorous inquirer, and when their absolute

originality on a subject so beaten is of itself reasonably sus-

picious. Thus we come in a few pages to the conclusion—
“ Cei'tainly there is no theory so improbable, so irreconcilable

to general history or to the peculiar spirit of our constitution,

as the opinions which are held by those who deny the sub-

stantial antiquity of the house of commons. No paradox is

so startling as the assumption that the knights and burgesses

who stole into the great council between the close of the

reign of John and the beginning of the reign of Edward
should convert themselves at once into the third estate of the

realm, and stand before the king and his peers in possession

of powers and privileges which the original bnuiches of the

legislature could neither dispute nor withstand” (p. 332).
“ It must not be forgotten that the researches of all previous

writers have been directed wholly in furtherance of the opin-

ions which have been held respecting the feudal origin of

parliament. No one has considered it as a common-law
court.”
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I do not know that it is necessary to believe in a properly

feudal origin of parliament, or that this hypothesis is gener-

ally received. The great council of the Normiui kings was,

as in common with Sir F. Palgrave and many otliers I be-

lieve, little else than a continuation of the witenagemot, the

immemorial organ of the Anglo-Saxon aristocracy in their

relation to the king. It might be composed, perhaps, more
strictly according to feudal principles; but the royal thanes

had always been consenting parties. Of the representation

of courts-leet we may require better evidence : aldermen of

London, or persons bearing that name, perhaps as land-

owners rather than citizens (see a former note), may possi-

bly have been occasionally present; but it is remarkable

that neither in historians nor records do we find this men-
tioned; that aldermen, in the municipal sense, are never

enumerated among the constituents of a witenagemot or a
council, though they must, on the representative theory, have

composed a large portion of both. But, waiving this hy-

pothesis, which the author seems not here to insist upon,

though he returns to it in the Rise and Progress of the Eng-
lish Commonwealth, why is it “ a startling paradox to deny
the substantial antiquity of the house of commons”? By
this I understand him to mean that representatives from

counties and boroughs came regularly, or at least frequently,

to the great councils of Saxon and Norman kings. Their

indispensable consent in legislation I do not apprehend him
to affirm, but rather the reverse :— “ The supposition that in

any early period the burgesses had a voice in the solemn

acts of the legislature is untenable.” (Rise and Progress,

&c., i. 314.) But they certainly did, at one time or other,

obtain this right, “or convert themselves,” as he expresses

it, “into the third estate of the realm;” so that upon any
hypothesis a great constitutional change was wTOught in the

powers of the commons. The revolutionary character of

IMontfort’s parliament in the 49th of Hen. III. would suffi-

ciently account both for the appearance of representatives

from a democracy so favorable to that bold reformer and for

the equality of power with which it was probably designed

to invest them. But whether in the more peaeeable times

of Edward I. the citizens or burgesses were recognized as

essential parties to every legislative measure, may, as I have

shown, be open to much doubt.
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I cannot upon the whole overcome the argument from the

silence of all historians, from the deficiency of all proof as

to any presence of citizens and burgesses, in a representative

character as a house of commons, before the 49th year of

Henry III. ;
because after this time historians and chroniclers

exactly of the same character as the former, or even less

copious and valuable, do not omit to mention it. We are

accustomed in the sister kingdoms, so to speak, of the conti-

nent, founded on the same Teutonic original, to argue against

the existence of representative councils, or other institutions,

from the same absence of positive testimony. No one
believes that the three estates of France were called together

before the time of Philip the Fair. No one strains the

representation of cities in the cortes of Castile beyond the

date at which we discover its existence by testimony. It is

true that unreasonable inferences may be made from what is

n.sually called negative evidence ; but how readily and how
often are we deceived by a reliance on testimony ! In many
instances the negative conclusion Ciirries with it a conviction

equal to a great mass of affirmative proof. And such I

reckon the inference from the language of Roger Hoveden,
of Matthew Paris, and so many more who speak of councils

and parliaments full of prelates and nobles, without a syllable

of the burgesses. Either they were absent, or they were too

insignificant to be named ; and in that case it is hard to per-

ceive any motive for requiring their attendance.

Note Vin. Page 43.

A record, which may be read in Brady’s History of Eng-
land (vol. ii. Append, p. 66) and in Rymer (t. iv. p. 1237),
relative to the proceedings on Edward II. ’s flight into Wales
and subsequent detention, recites that, “ the king having left

his kingdom without government, and gone away with no-

torious enemies of the queen, prince, and realm, divers

prelates, earls, barons, and knights, then being at Bristol in

the presence of the said queen and duke (prince Edward,
duke of Cornwall), hy the assent of the whole commonalty of
the realm there being, unanimously elected the said duke to

be guardian of the said kingdom ; so that the said duke and
guardian should rule and govern the said realm in the name
and by the authority of the king his father, he being thus
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absent.” But the king being taken and brought back into

England, the power thus delegated to the guardian ceased of

course ; whereupon the bishop of Hereford was sent to press

the king to permit that the great seal, which he had with

him, the prince having only used his private seal, should be

used in all things that required it. Accordingly the king

sent the great seal to the queen and prince. The bishop is

said to have been thus commissioned to fetch the seal by the

prince and queen, and by the said prelates and peers, vnth

the assent ofthe said commonalty then being at Hereford. It is

plain that these were mere words of course ; for no parliament

had been convoked, and no proper representatives could have
been either at Bristol or Hereford. However, this is a very

curious record, inasmuch as it proves the importance attached

to the forms of the constitution at this period.

The Lords’ Committee dwell much on an enactment in the

parliament held at York in 15 Edw. II. (1322), which they

conceived to be the first express recognition of the constitu-

tional powers of the lower house. It was there enacted

that “ for ever thereafter all manner of ordinances or pro-

visions made by the subjects of the king or his heirs, by any
power or authority whatsoever, concerning the royal power
of the king or his heirs, or against the estate of the crown,

should be void and of no avail or force whatsoever ; but the

matters to be established for the estate of the king and of

his heirs, and for the estate of the realm and of the people,

.should be treated, accorded, and established in parliament by
the king, and by the assent of the prelates, earls, and barona

and the commonalty of the realm, according as had been

before accustomed. This proceeding, therefore, declared the

legislative authority to reside only in the king, with the

assent of the prelates, earls, and barons, and commons assem-

bled in parliament ; and that every legislative act not done
by that authority should be deemed void and of no effect.

By whatever violence this statute may have been obtained,

it declared the constitutional law of the realm on this im-

portant subject.” (p. 282.) The violence, if resistance to

the usurpation of a subjeet is to be called such, was on the

part of the king, who had just sent the earl of Lancaster to

the scaffold, and the present enactment was levelled at the

ordinances which had been forced upon the crown by his

faction. The lords ordamers, nevertheless, had been ap-
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pointed with consent of the commons, as has been mentioned
in the text ; so tliat this provision in 15 Edward II. seems
rather to limit than to enhance the supreme power of parlia-

ment, if it were meant to prohibit any future enactment of

the same kind by its sole authority. But the statute is de-

claratory in its nature ; nor can we any more doubt that the

legislative authority was reposed in the king, lonls, and
commons before this era than that it was so ever afterwards.

Unsteady as the constitutional usage had been through the

reign of Edward I., and willing as both he and his son may
have been to prevent its complete establishment, the necessity

of parliamentary consent both for levying money and ena*‘ting

laws must have become an article of the public creed before

his death. If it be true that even after this declaratory

statute laws were made without the assent or presence of the

commons, as the Lords’ Committee incline to hold (p. 285, 286,

287), it was undeniably an irregular and unconstitutional

proceeding ; but this can only show that we ought to be very

slow in presuming earlier proceedings of the same nature to

have been more conformable to the spirit of the existing

constitution. The Lords’ Committee too often reason from the

fact to the right, as well as from the words to the fact ; both

ai'e fallacious, and betray them into some vacillation and per-

plexity. They do not, however, question, on the whole, but

that a new constitution of the legislative assemblies of the

realm had been introduced before the 15th year of Edward
II., and that “ the practice had prevailed .so long before as to

give it, in the opinion of the parliament then assembled, the

force and effect of a custom, which the parliament declared

should thereafter be considered as established law.” (p. 293.)

This appears to me rather an inadequate exposition of the

public spirit, of the tendency towards enlarging the basis of

the constitution, to which the “ practice and custom ” owed its

origin ; but the positive facts are truly stated.

Note IX. Page 120.

Writs are addressed in 11th of Edw. II. “comitibus, ma-
joribus baronibus, et praelatis,” whence the Lords’ committee

infer that the style used in John’s charter was still preserved

(Report, p. 277). And though in those times there might

be much irregularity in issuing writs of summons, the term
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“ majores barones ” must have had an application to definite

persons. Of the irregularity we may judge by the fact that

under Edward I. about eighty were generally summoned;
under his son never so many as fifty, sometimes less than

forty, as may be seen in Dugdale’s Summonitiones ad Par-
liamentum. The committee endeavor to draw an inference

from this against a subsisting right of tenure. But if it is

meant that the king had an acknowledged prerogative of

omitting any baron at his discretion, the higher tlnglish

nobility must have lost its notorious privileges, sanctioned by
long usage, by the analogy of all feudal governments, and
by the charter of John, which, though not renewed in terms,

nor intended to be retained in favor of the lesser barons, or

tenants in capite, could not, relatively to the rights of the

superior order, have been designedly relinquished.

The committee wish to get rid of tenure as conferring a
right to summons ; they also strongly doubt whether the sum-
mons conferred an hereditary nobility ; but they assert that,

in the loth of Edward III., “those who may have been
deemed to have been in the reign of John distinguished as

majores barones by the honor of a personal writ of sum-
mons, or by the extent and influence of their property, from
the other tenants in chief of the crown, were now clearly be-

come, with the earls and the newly created dignity of duke,

a distinct body of men denominated peers of the land, and
having distinct personal rights ; while the other tenants in

chief, whatsoever their rights may have been in the reign

of John, sunk into the general mass.” (p. 314.)

The appellation “ peers of the land ” is said to occur for

the first time in 14 Edward II. (p. 281), and we find them
very distinctly in the proceedings against Bereford and others

at the beginning of the next reign. They were, of course,

entitled to trial by their own order. But whether all laymen
summoned by particular writs to parliament were at that time

considered as peers, and triable by the rest as such, must be
questionable, unless we could assume that the writ of sum-
mons already ennobled the blood, which is at lea.st not the

opinion of the committee. If, therefore, the writ did not con-

stitute an hereditary peer, nor tenure in chief by barony give

a right to sit in parliament, we should have a difficulty in

finding any determinate estate of nobility at all, exclusive of

earls, who were, at all times and without exception, indispu-

Digitized by Google



224 BARONS IN PARLIAMENT: Notes to

tably noble ; an hypothesis manifestly paradoxical, and con-

tradicted by history and law. If it be said that prescription

was the only title, this may be so far granted that the majores

barones had by prescription, antecedent to any statute or

charter, been summoned to parliament ; but this prescription

would not be broken by the omission, through negligence or

[K)licy, of an individual tenant by barony in a few parlia-

ments. The prescription was properly in favor of the class,

the majores barones generally, and as to them it was perfect,

extending itself in right, if not always in fact, to every one

who came within its scope.

In the Third Report of the Lords’ Committee, apparently

drawn by the same hand as the Second, they “ conjecture

that after the establishment of the common.s’ house of parlia-

ment as a body by election, separate and distinct from the

lords, all idea of a right to a writ of summons to parliament

by reason of tenure had ceased, and that the dignity of baron,

if not conferred by patent, was considered as derived only

from the king’s writ of summons.” (Third Report, p. 226.)

Yet they have not only found many cases of persons sum-
moned by writ several times whose descendants have not

been summoned, and hesitate even to approve the decision

of the house on the Clifton barony in 1673, when it was de-

termined that the claimant’s ancestor, by writ of summons
and sitting in parliament, was a peer, but doubt whether
“ even at this day the doctrine of that case ought to be con-

sidered as generally applicable, or may be limited by time

and circumstances.”
' (p. 33.)

It seems, with much deference to more learned investiga-

tors, rather improbable that, either before or after the regu-

lar admission of the knights and burgesses by representa-

tion, and consequently the constitution of a distinct lords’

house of parliament, a writ of summons could have been
lawfully withheld at the king’s pleasure from any one holdiitg

1 This doubt was soon afterwards

changed into a propositioUf strenuously

maintained by the supposed compiler of

these Reports, Lord Kedesdale, on the

claim to the barony of L'Isle in 1829.

The ancestor had been called by writ to

several parliaments of Edw. III. ; and
having only a daughter, the negative

argument from the omission of bis pos-

terity is of little value; for though the
husbands of heiresses were ft’equently

summoned, this does not seem to have

been an universal practice. It was held
by Lord Uedesdale, that, at least until
the statute of 5 Richard II. c 4, no he-
reditary or even personal right to the
peerage was created by the writ of sum-
mons. The house of Iord.s rejected the
claim, though the language of their reso-
lution is not conclusive ns to the prin-
ciple. The opinion of Ixird R. has been
ably impugned by Sir Harris NMcolas, in
his Report of the LUsle Peerage, 18^.

Digitized by Googic



Chaf. vin. NATUKE OF THEIR SUMMONS. 225

such lands by barony as" rendered him notoriously one of the

majores barones. Nor will this be much affected by argu-

ments from the inexpediency or supposed anomaly of permit-

ting the right of sitting as a peer of parliament to be trans-

ferred by alienation. The Lords’ Committee dwell at length

u{K>n them. And it is true that, in our original feudal con-

stitution, the fiefs of the crown could not be alienated without

its consent. But when this was obtained, when a barony had
passed by purchase, it would naturally draw with it, as an in-

cident of tenure, the privilege of being summoned to parlia

ment, or, in language more accustomed in those times, the

obligation of doing suit and service to the king in his high

court. Nor was the alienee, doubtless, to be taxed without

his own consent, any more than another tenant in capite.

What incongruity, therefore, is there in the supposition that,

after tenants in fee-simple acquired by statute the power of

alienation without previous consent of the crown, the new
purchaser stood on the same footing in all other respects as

before the statute ? It is also much to be observed that the

claim to a summons might be gained by some methods of

purchase, using that word, of course, in the legal sense. Thus
the husbands of heiresses of baronies were frequently sum-
moned, and sat as tenants by courtesy after the wife’s death

;

though it must be owned that the committee doubt, in their

Third Report (p. 47), whether tenancy by courtesy of a dig-

nity was ever allowed as a right. Thus, too, every estate

created in tail male was a diversion of the inheritance by the

owner’s sole will from its course according to law. Yet in

the case of the barony of Abergavenny, even so late as the

reign of James I., the heir male, being in seizin of the lands,

wa.s called by writ as baron, to the exclusion of the heir gen-

eral. Surely this was an authentic recognition, not only of
baronial tenure as the foundation of a right to sit in parlia-

ment, but of its alienability by the tenant.*

If it be asked whether the posterity of a baron aliening

the lands which gave him a right to be summoned to the

king’s court would be entitled to the privileges of peerage

by nobility of blood, it is true that, according to Collins,

whose opinion the committee incline to follow, there are in-

1 The Lorde^ Committee (Second Re- the Fanes fbr the particular barony in
port, p. 436} endeavor to elude the force question

;
though some saUsfnction was

of this authority
;
but it manifestly sp- made to the cla&ant of the latter fomily

peara that the NeviUes were preferred to by calling her to a different peerage.

VOL. 111. 15
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stances of persons in such circumstances being summoned.
But this seems not to prove anytliing to the purpose. The
king, no one doubts, from the time of Edward I., used to

summon by writ many who had no baronial tenure ; and the

circumstance of liaving alienated a barony could not render

any one incapable of attending parliament by a different title.

It is very haixl to determine any question as to times of much
irregularity ; but it seems that the posterity of one who had
jiarted with his baronial lands would not, in those early times,

as a matter of course, remain noble. A right by tenure

seems to exclude a right by blood ; not necessarily, because

two collateral titles may coexist, but in the principle of the

constitution. A feudal principle was surely the more ancient

;

and what could be more alien to this than a baron, a peer, an
hereditary counsellor, without a fief ? Nobility, that is, gen-

tility of birth, might be testified by a pedigree or a bearing

;

but a peer was to be in arms for the crown, to grant his own
money as well as that of others, to lead his vassals, to advise,

to exhort, to restrain the sovereign. The new theory came
in by degrees, but in the decay of every feudal idea ; it was
the substitution of a different pride of aristoeracy for that of

baronial wealth and power ; a pride nourished by heralds,

more peaceable, more indolent, more accommodated to the

rules of fixed law and vigorous monarchy. It is difficult to

trace the progress of tliis theory, which rested on nobility of

blood, but yet so remarkably modified by the original princi-

ple of tenure, that the privileges of this nobility were ever

confined to the actual possessor, and did not take his kindred

out of the class of commoners. This sufficiently demonstrates

that the phrase is, so to say, catachrestic, not used in a proper

sense ; inasmuch as the actual seizin of the peerage as an
hereditament, whether by writ or by patent, is as much requi-

site at present for nobility, as the seizin of an estate by barony
was in the reign of Henry IIL

Tenure by barony appears to have been recognized by the

house of lords in the reign of Henry VI., when the earldom

of Arundel was claimed as annexed to the “ cattle, honor,

and lordship aforesaid.” The Lords’ Committee have elabo-

rately disproved the allegations of descent and tenure, on
which this claim was allowed. (Second Report, p. 406-426.)

But all with which we are concerned is the decision of the

crown and of the house in the 11th year of Henry VI.,
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whether it were right or wrong as to the particular facts of

the ciise. And here we find tliat the king, by the advice and
assent of the loi-ds, “ considering that Ricliard Fitzalan, &c.,

was seized of the castle, honor, and lordship in fee, and by
reason of his possession thereof, without any other reason or

creation, was earl of Arundel, and held the name, style, and
honor of earl of Arundel, and the place and seat of earl of

Arundel in parliament and councils of the king,” &c., admits

him to the same seat and place as his ancestors, earls of

Arundel, had held. This was long afterwards confirmed by
act of parliament (3 Car. I.), reciting the dignity of earl of

Arundel to be real and locitl, &c., and settling the title on
certain persons in tail, with provisions against alienation of

the castle and honor. This appears to establish a tenure by
barony in Arundel, as a recent determination had done in

Abergavenny. Arundel was a very peculiar instance of an
earldom by tenure. For we cannot doubt that all earls were
peers of parliament by virtue of that rank, though, in fact, all

held extensive lands of the crown. But in 1669 a new doc-

trine, which probably had long been floating among lawyers

and in the house of lords, was laid down by the king in coun-

cil on a claim to the title of Fitzwalter. The nature of a

barony by tenure having been discussed, it was found “ to

have been discontinued for many ages, and not in being ” (a

proposition not very tenable, if we look at the Abergavenny
case, even setting aside that of Arundel as peculiar in its

character, and as settled by statute)
;
“ and so not fit to be re-

ceived, or to admit any pretence of right to succession there-

to.” It is fair to observe that some eminent judges were
present on this occasion. The committee justly say that “ this

decision” (which, after all, was not in the house of lords)

“ may perhaps be considered as amounting to a solemn opin-

ion that, although in early times the right to a writ of sum-
mons to parliament as a baron may have been founded on

tenure, a contrary practice had prevailed for ages, and that,

therefore, it was not to be taken as then forming part of the

constitutional law of the land.” (p. 446.) Thus ended bar-

ony by tenure. The final decision, for such it has been con-

sidered, and recent attempts to revive the ancient doctrine

have been defeated, has prevented many tedious investiga-

tions of claims to baronial descent, and of alienations in times

long past. For it could not be pretended that every fraction
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of a baronj gave a right to summons ; and, on the other hand,

alienations of parcels, and descents to coparceners, must have

been common, and sometimes difficult to disprove. It was

held, indeed, by some, that the caput baronite, or principal

lordship, contained, as it were, the vital principle of the peer-

age, and that its owner was the true baron ; but this assump-

tion seems uncertain.

It is not very easy to reconcile this peremptory denial of

peerage by tenure with the proviso in the recent statute tak-

in<^ away tenure by knight-service, and, inasmuch as it con-

verts all tenure into socage, that also by barony, “ that this

act shall not infringe or hurt any title of honour, feudal or oth-

er, by which any person hath or may have right to sit in the

lords’ house of parliament, as to his or their title of honour, or

sitting in parliament, and the privilege belonging to them as

peers.” (Slat. 12 Car. II. c. 24, s. 11.)

Surely this clause was designed to preserve the incident to

baronial tenure, the privilege of being summoned to parlia-

ment, while it destroyed its original root, the tenure itself.

The privy council, in their decision on the Fitzwalter claim,

did not allude to this statute, probably on account of the above

proviso, and seem to argue that, if tenure by barony was no

lon<»er in being, the privilege attached to it must have been

extinguished also. It is, however, observable that tenure by

barony is not taken away by the statute, except by implica-

tion. No act indeed can be more loosely drawn than this,

which was to change essentially the condition of landed prop-

erty throughout the kingdom. It literally abolishes all ten-

ure in capite ; though this is the biisis of the crown’s right

to escheat, and though lands in common socage, which the act

with a strange confusion opposes to socage in capite, were as

much holden of the king or other lord as those by knight-ser-

vice. Whether it was intended by the silence about tenure

by barony to pass it over as obsolete, or this arose from negli-

gence alone, it cannot be doubted that the proviso preserving

the right of sitting in parliament by a feudal honor was intro-

duced in order to save that privilege, as well for Arundel and

Abergavenny as for any other that might be entitled to it.^

1 The continnaiiM of barony by tenure

has been controrerted by Sir Harns
las. in some remarks on such a claim

preferred by the present earl Fitsbarding

while yet a commoner, In Tirtae of the

poesession of Berkeley castle, published
as an Appendix to bis Report of the

L’Isle Peerage. In the particular case

there seem to have been sereral difllcul-

ties, independently of the great one,
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Note X. Page 137.

The equitable jurisdiction of the Court of Chancery has
been lately traced, in some respects, though not for the special

purpose mentioned in the text, higher than the reign of Rich-
ard II. This great minister of the crown, as he was at least

from the time of the conquest,* always till the reign of Ed-
ward in. an ecclesiastic of high dignity, and honorably dis-

tinguished as the keeper of the king’s conscience, was pecu-

liarly intrusted with the duty of redressing the grievances of

the subject, both when they sprung from misconduct of the

government, through its subordinate oflScers, and when the in-

jury had been inflicted by powerful oppressors. He seems
generally to have been the chief or president of the council,

when it exerted that jurisdiction which we have been sketch-

ing in the text, and which will be the subject of another note.

But he is more prominent when presiding in a separate tribu-

nal as a single judge.

The Court of Chancery is not distinctly to be traced under
Henry HI. For a passage in Matthew Paris, who says of

Radulfus de Nevil— “ Erat regis fidelissimus cancellarius, et

inconcussa columna veritatis, singulis sua jura, praecipue pau-
peribus, juste reddens et indilate,” may be construed of his

judicial conduct in the council. This province naturally, how-
ever, led to a separation of the two powers. And in the

reign of Edward I. we find the king sending certain of the

petitions addressed to him, praying extraordinary remedies, to

the chancellor and master of the rolls, or to either separate-

ly, by writ under the privy seal, which was the usual mode
by which the king delegated the exercise of his prerogative

that. In the reign of Charles TT., barony
by tenure bad been finally condemned.
But there is surely a great general difil-

cultv on the opposite side, in the hy-
pothesis that, while it U acknowledged
that there were, in the reigns of Edwiird
I. and Edward II., certain known per-
sons holding by barony and called peers
of the realm, it could have been agree-
able to the feudal or to the English con-
stitution that the king, by refusing to
the posterity of such barons a wi*it of
summons to parliaiiient, might deprive
them of their nobility, and reduce them
forever to the rank of commoners.

1 It has been doubted, notwithstand-

ing the authority of Spelman, and some
earlier but rather precarious testimony,
whether the chancellor before the (Jon-

quest was any more than a scril>e or
secretary. Palgrave, In the (Quarterly

Review, xxxlv. 291. The Anglo-Saxon
charters, as Ihr as I have observed, never
mention him as a witness ;

which seems
a very strong circumstance. Ingulfus,
indeed, has f^von a pompous account of
chancellor Turketul ; and, if the history

ascribed to Ingulfus be genuine, the office

must have been of high dignity. Lord
Campbell assumes this iu his Lives of

the Chancellors.
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to his council, directing them to give such remedy as should

appear to be consonant to honesty (or equity, honestati),

“There is reason to believe,” says Mr. Spence (Equitable

Jurisdiction, p. 335), “that this was not a novelty.” But I

do not know upon what grounds this is believed. Writs, both

those of course and others, issued from Chancery in the same
reign. (Palgrave’s Essay on King’s Council, p. 15.) Lord
Campbell has given a few specimens of petitions to the coun-

cil, and answers endorsed upon them, in the reign of Edward
I., communicated to him by Mr. Hardy from the. records of

the Tower. In all these the petitions are referred to the chan-

cellor for justice. The entry, at letist as given by lord Camp-
bell, is comtnonly so short that we cannot always determine

whether the petition was on account of wrongs by the crown
or others. The following is rather more clear than the rest

:

“18 Edw. I. The king’s tenants of Aulton complain that

Adam Gordon ejected them from their pasture, contrary to

the tenor of the king’s writ. Resp. Veniant partes coram
cancellario, et ostendat ei Adam quare ipsos ejecit, et fiat iis

justitia.” Another is a petition concerning concealment of

dower, for which, perhaps, there was no legal remedy.

In the reign of Edward II. the peculiar jurisdiction of the

chancellor was still more distinctly marked. “ From petitions

and answers lately discovered, it appears that during this

reign the jurisdiction of the Court of Chancery was consider-

ably extended, as the ‘ consuetude cancellariaj ’ is often famil-

iarly mentioned. We find petitions referred to the chancellor in

his court, either separately, or in conjunction with the king’s

justices, or the king’s Serjeants
; on disputes respecting the

wardship of infants, partition, dower, rent-charges, tithes,

and goods of felons. The chancellor was in full possession

of his jurisdiction over charities, and he superintended the

conduct of coroners. Mere wrongs, such as malicious prose-

cutions and trespasses to personal property, are sometimes the

subject of proceedings before him ; but I apprehend that

those were cases where, from powerful combinations and con-

federacies, redress could not be obtained in the courts of com-
mon law.” (Lives of Chanc. vol. i. p. 204).

Lord Campbell, still with materials furnished by Mr. Har-
dy, has given not less than thirty-eight entries during the

reign of Edward II., where the petition, though sometimes

directed to the council, is referred to the chancellor for deter-
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mination. One only of these, so far a^s we can judge from
their very brief expression, implies anything of an equitable

juri.sdietion. It is again a case of dower, and the claimant is

remitted to the Chancery ;
“ et fiat sibi ibidem justitia, quia

non potest juvari per communem legem per breve de dote.**

This ciise is in the Rolls of Parliament (i. 340), and had been
previously mentioned by Mr. Bruce in a learned memoir on
the Court of Star-Chamber. (Areh*ologia, xxv. 345.) It

is diilieult to say whether this fell within the modern rules of

equity, but the general principle is evidently the same.

Another petition is from the commonalty of Suffolk to the

council, complaining of false indictments and presentments in

courts-leeL It is answered— “Si quis sequi-voluerit adver-

Bus falsos indicatores et procuratores de falsis indictamcntis,

sequatur in Cancell, et habebit remedium consequens.” Sev-
eral other entries in this list are illustrative of the jurisdiction

appertaining, in fact at least, to the council and the chancel-

lor; and being of so early a reign form a valuable accession

to those which later records have furnished to Sir Matthew
Hale and others.

The Court of Chancery began to decide causes as a court

of equity, according to Mr. Hanly, in the reign of Edward
III., probably about 22 Edw. III. (Introduction to Clo.se

Rolls, p. 28.) Lord Campbell would carr}' this jurisdietion

higher, and the instances already mentioned may be sufficient

just to prove that it had begun to exist. It certainly seems
no unnatural supposition that the great principle of doing jus-

tice, by which the council and the cliancellor profe.'^sed to guide

their exercise of judicature, may have led them to grant re-

lief in some of those numerous instances where the common
law was defective or its rules too technical and unbending.

But, as has been observed, ilie actual entries, as far as quoted,

do not afford many precedents of equity. Mr. Hardy, indeed,

suggests (p. 25) that i\\a Curia Regis in the Norman period

proceeded on equitable principles ;
and that this led to the

removal of plaints into it from the county-court. This is,

perhaps, not what we should naturally presume. The subtle

and technical spirit of the Norman lawyers is precisely that

which leads, in legal procedure, to definite and unbending

rules ; while in the lower courts, where Anglo-Saxon thanes

had ever judged by the broad rules of justice, according to

the circumstances of the case, rather than a strict line of law
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which did not yet exist, we might expect to find all the un-

certainty and inconsistency which belongs to a system of equi-

ty, until, as in England, it has acquired by length of time

the uniformity of law, but none at least of the technical-

ity so characteristic of our Norman common law, and by
which the great object of judicial proceedings was so contin-

ually defeated. This, therefore, does not seem to me a prob-

able cause of the removal of suits from the county court or

court-baron to those of Westminster. Tlie true reason, as I

have observed in another place, was the partiality of these

local tribunals. And the expense of trying a suit before the

iustices in eyre might not be very much greater than in the

county court.

I conceive, therefoi'e, that the three supreme courts at West-
minster proceeded upon those rules of strict law which they had
chiefly themselves established ; and this from the date of their

separation from the original Curia Regis. But whether the

king’s council may have given more extensive remedies than

the common law afforded, as early at least as the reign of

Henry III., is what we are not competent, apparently, to

affirm or deny. We are at present only concerned with

the Court of Chancery. And it will be interesting to quote

the deliberate opinion of a late distinguished writer, who has

taken a different view of the subject from any of his prede-

cessors.

“ After much deliberation,” says Lord Campbell, “ I must
express my clear conviction that the chancellor’s equitable

jurisdiction is as indubitable and as ancient as his common-
law jurisiliction, and that it may be traced in a manner
equally satisfactory. The silence of Bracton, Glanvil, Flefa,

and other early juridical writers, has been strongly relied

upon to disprove the equitable jurisdiction of the chancellor

;

but they as little notice his common-law jurisdiction, most of

them writing during the subsistence of the Aula Regia; and
they all speak of the Chancery, not as a court, but merely as

an office for the making and sealing of writs. There are no
very early decisions of the chancellors on points of law any
more than of equity, to be found in the Year-books or old

abridgments By ‘equitable jurisdiction’ must be

understood the extraordinary interference of the chancellor,

without common-law process or regard to the common-law
mles of proceeding, upon the petition of a party grieved who
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was without adequate remedy in a court of common law

;

whereupon the opposite party was compelled to appear and
to be examined, either personally or upon written interroga-

tories : and evidence being heard on both sides, without the

interposition of a jury, an order was made tecundum cequum
et bonum, whieh was enforced by imprisonment. Such a

jurisdiction had belonged to the Aula Regia, and was long

exercised by parliament ; and, when parliament was not

sitting, by the king’s ordinary council. Upon the dis.solution

of the Aula Regia many petitions, which parliament or the

council could not conveniently dispose of, were referred to

the chancellor, sometimes with and sometimes without asses-

sors. To avoid the circuity of applying to parliament or the

council, the petition was very soon, in many instances, ad-

dressed originally to the chancellor himself.” (Lives of

Chancellors, i. 7.)

In the latter part of Edward III.’s long reign this equitable

jurisdiction had become, it is likely, of such frequent exercise,

that we may consider the following brief summary by lord

Campbell as probable by analogy and substantially true, if not

sustained in all respects by the evidence that has yet been
brought to light :

— “ The jurisdiction of the Court of Chan-
cery was now established in all matters where its own officers

were concerned, in petitions of right where an injury was al-

leged to be done to a subject by the king or his officers in

relieving against judgments in courts of law (lord C. gives

two instances), and generally in cases of fraud, accident, and
trust.” (p. 291.)

In the reign of Richard II. the writ of subpoena was in-

vented by John de Waltham, master of the rolls ; and to this

a great importance seems to have been attached at the time,

as we may perceive by the frequent complaints of the com-
mons in parliament, and by the traditionary abhorrence in

which the name of the inventor was held. “In reality,” says

lord Campbell, “ he first framed it in its present foim when
a clerk in Chancery in the latter end of the reign of Edward
III. ; but the invention consisted in merely adding to the

old clause, Quibusdam certis de catisis, the words ‘^ hoc sub

poena centum librarum nuUatentis omittas ;
’ and I am at a loss

to conceive how such importance was attached to it, or how
it was supposed to have brought about so complete a revolu-

tion in equitable proceedings, for the penalty was never en-
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forred; and if the party failed to appear, his default was
treated, according to the practice prevailing in our own time,

as a contempt of court, and made the foundation of compul-

sory process.” (p. 296.)

The commons in parliament, whose sensitiveness to public

grievances was by no means accompanied by an equal sagac-

ity in devising remedies, had, probably without intention, vast-

ly enhanced the power of the chancellor by a clause in a re-

medial act passed in tlie thirty-sixth year of Edward III., that,

“ If any man that feeleth himself aggrieved contrary to any
of the articles above written, or others contained in divers

statutes, will come into the Chancery, or any for him, and
thereof make his complaint, he shall presently there have
remedy by force of the said articles or statutes, without else-

where pursuing to have remedy.” Yet nothing could be more
obvious than that the brejich of any statute was cognizable

before the courts of law. And the mischief of permitting

men to be sued vexatiously before the chancellor becoming

felt, a statute was enacted, thirty years indeed after this time

(17 Ric. II. c. 6), analogous altogether to those in the late

reign respecting the jurisdiction of the council, which, re-

citing that “ people be compelled to come before the king’s

council, or in the Chancery by writs grounded on untrue sug-

gestions,” provides that “ the chancellor for the time being,

presently after that such suggestions be duly found and proved
untrue, shall have power to ordain and award damages, ac-

cording to Ids discretion, to him which is so troubled unduly

as aforesaid.” “ This remedy,” lord Campbell justly re-

marks, “ which was referred to the discretion of the chan-

cellor himself, whose jurisdiction was to be controlled,

proved, as might be expected, wholly ineffectual ; but it was
used as a parliamentary recognition of his jurisdiction, and
a pretence for refusing to establish any other check on it.”

(p. 247.)

A few years before this statute the commons had petitioned

(13 Ric. II., Rot. Pari. iii. 269) that the chancellor might
make no order against the common law, and that no one

should appear before the chancellor where remedy was given

by the common law. “ This carries with it an admission,” as

lord C. observes, “ that a power of jurisdiction did reside in

the chancellor, so long as he did not determine against the

common law, nor interfere where the common law furnished
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a remedy. The king’s answer, ‘ that it should continue as the

usage had been heretofore,’ clearly demonstrates tliat such an
authority, restrained within due bounds, was recognized by
the constitution of the country.” (p. 305.)

The act of 17 Ric. II. seems to have produced a greater

regularity in the proceedings of the court, and put an end to

such hasty interference, on perhaps verbal suggestions, as had
given rise to this remedial provision. From the very year in

which the statute was enacted we find bills in Cliancery, and
the answers to them, regularly filed ; the grounds of demand-
ing relief appear, and the chancellor renders himself in ev-

ery instance responsible for the orders he has issued, by thus

showing that they came within his jurisdiction. There are

certainly many among the earlier bills in Chancery, which,

according to the statute law and the great principle that they

were determinable in other courts, could not have been heard;

but we are unable to pronounce how far the allegation usual-

ly contained or implied, that justice could not he had else-

where, was founded on the real circumstances. A calendar

of these early proceedings (in abstract) is printed in the In-

troduction to the first volume of the Calendar of Chancery
Proceedings in the Reign of Elizabeth, and may also be found

in Cooper’s Public Records, i. 356.

The struggle, however, in behalf of the common law was not

at an end. It is more than probable that the petitions against

encroachments of Chancery, which fill the rolls under Henry
IV., Henry V., and in the minority of Henry VI., emanated
from that numerous and jealous body whose interests as well

as prejudices were so deeply affected. Certain it is that the

commons, though now acknowledging an equitable jurisdiction,

or rather one more extensive than is understood by the word
“ equitable,” in the greatest judicial officer of the crown, did

not cease to remonstrate against his transgression of these

boundaries. They succeeded so far, in 1436, as to obtain a
statute (15 Henry VI. c. 4) in these words:— For that di-

vers persons have before this time been greatly vexed and
grieved by writs of subpoena, purchased for matters deter-

minable by the common law of this land, to the great damage
of such persona so vexed, in suspension and impediment of the

common law as aforesaid ; Our lord the king doth command
that the statutes thereof made shall be duly observed, accord-

ing to the form and effect of the same, and that no writ
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of subpoena be granted from henceforth until surety be

found to satisfy the party so grieved and vexed for his dam-
ages and expenses, if so be that the matter cannot be made
good which is contained in the bill.” It was the intention of

the commons, as appears by the preamble of this statute and
more fully by their petition in Rot. Pari. (iv. 101), that the

matters contained in the bill on which the subpoena was issued

should be not only true in themselves, but such as could not

be determined at common law. But the king’s answer aj>-

pears rather equivocal.

The principle seems nevertheless to have been generally

establislied, about the reign of Henry VI., that the Court of

Chancery exercises merely a remedial jurisdiction, not indeed

controllable by courts of law, unless possibly in such circum-

stances as cannot be expected, but bound by its general re-

sponsibility to preserve the limits which ancient usage and
innumerable precedents have imposed. It was at the end of

this reign, and not in that of Richard II., according to the

writer so often quoted, that the great enhancement of the

chancellor’s authority, by bringing feoffments to uses within

it, opened a new era in the history of our law. And this the

judges brought on themselves by their narrow adherence to

technical notions. They now began to discover this ; and
those of Edward IV., as lord Campbell well says, were “ very

bold men,” having repealed the statute de donis by their own
authority in Taltarum’s case— a stretch of judicial power be-

yond any that the Court of Chancery had ventured upon.

They were also exceedingly jealous of that court ; and in one
case, reported in the Year-books (22 Edw. IV. 37), advised

a party to disobey an injunction from the Court of Chancery,

telling him that, if the chancellor committed him to the Fleet,

they would discharge the prisoner by habeas corpus. (Lord
Campbell, p. 394.) The case seems to have been one where,

in modern times, no injunction would have been granted, the

courts of law being competent to apply a remedy.

Note XI. Page 139.

This intricate subject has been illustrated, since the first

publication of these volumes, in an Essay upon the original

Authority of the King’s Council, by Sir Francis Palgrave

fl834), written with remarkable perspicuity and freedom
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from diffusiveness. But I do not yet assent to the judg-

ment of the author as to the legality of proceedings be-

fore the council, which I have represented as unconstitu-

tional, and which certainly it was the object of parliament to

restrain.

“It seems,” he says, “that in the reign of Henry III. the

council was considered as a court of peers within the terms

of Magna Charta; and before whieh, as a court of original

jurisdiction, the rights of tenants holding in capite or by
barony were to be di.scussed and decided, and it unquestiona-

bly exercised a direct jurisdiction over all the king’s subjects
”

(p. 34). The first volume of Close Rolls, published by Mr.
Hardy since Sir F. Palgrave’s Essay, contains no instances

of jurisdiction exercised by the council in the reign of John.

But they begin immediately afterwards, in the minority of

Henry III. ; so that we have not only the fullest evidence

that the council took on itself a coercive jurisdiction in mat-

ters of law at that time, but that it had not done so before :

for the Close Rolls of John are so full as to render the nega-

tive argument satisfactory. It will, of course, be understood

that I take the facts on the authority of Mr. Hardy (Intro-

duction to Close Rolls, vol. ii.), whose diligence and accui-acy

are indisputable. Thus this exercise of judicial power be-

gan immediately after the Great Charter. And yet, if it is

to be reconciled with the twenty-ninth section, it is difficult to

perceive in what manner that celebrated provision for person-

al liberty against the crown, which has always been accounted

the most precious jewel in the whole coronet, the most valua-

ble stipulation made at Runnymede, and the most enduring

to later times, could merit the fondness with which it has been

regarded. “ Non super eum ibimus, nee super eum mittemus,

nisi per legale judicium parium suorum, vel per legem terrse.”

If it is alleged that the jurisdiction of the king’s council was
the law of the land, the whole security falls to the ground

and leaves the grievance as it stood, unredressed. Could the

judgment of the council have been reckoned, as Sir F. Pal-

grave supposes, a “judicium parium suorum,” except perhaps

in the case of tenants in chief ? The word is commonly un-

derstood of that trial per pais which, in one form or another,

is of immemorial antiquity in our social institutions.

“Though this jurisdiction,” he proeeeds, “was more fre-

quently c^led into action when parliament was sitting, still it
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was 110 less inherent in the council at all other times; and
until the middle of the reign of Edward III. no exception had
ever been taken to the form of its proceedings.” He sub-

joins indeed in a note, “Unless the statute of 5 Edw. III. c.

9, may be considered as an earlier testimony against the au-

thority of the council. This, however, is by no means clear,

and there is no corresponding petition in the parliament roll

from which any further information could be obtained” (p. 34).

The irresistible conclusion from this passage is, that we
have been wholly mistaken in supposing the commons under
Edward III. and his successors to have resisted an illegal en-

croachment of power in the king’s ordinary council, while it

had in truth been exercising an ancient jurisdiction, never
restrained by law and never complained of by the subject.

This would reverse our constitutional theory to no small de-

gree, and affect so much the spirit of my own pages, that I
cannot suffer it to pass, coming on an authority so respectable,

without some comment. But why is it asserted that this ju-

risdiction was inherent in the council ? Why are we to inter-

pret Magna Charta otherwise than according to the natural

meaning of the words and the concurrent voice of parliament?

The silence of the commons in parliament under Edward II.

as to this grievance will hanlly prove that it was not felt,

when we consider how few petitions of a public nature, during

that reign, are on the rolls. But it may be admitted that they

were not so strenuous in demanding redress, because they

were of comparatively recent origin as an estate of parlia-

ment, as they became in the next long reign, the most impor-

tant, perhaps, in our early constitutional history.

It is doubted by Sir F. Palgrave whether the statute of 5

Edw. III. c. 9, can be considered as a testimony against the

authority of the counciL It is, however, very natural so to

interpret it, when we look at the subsequent statutes and peti-

tions of the commons, directed for more than a century to the

same object. “No man shall be taken,” says lorf Coke
(2 Inst. 46), “that is, restrained of liberty, by petition or sug-

gestion to the king or to his council, unless it be by indict-

ment or presentment of good and lawful men, where such

deeds be done. This branch and divers other parts of this

act have been wholly explained by divers acts of parliament,

&c., quoted in the margent.” He then gives the titles of six

statutes, the first being this of 5 Edw. III. c. 9. But let us
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suppose that the petition of the commons in 25 E<lw. III. de-

manded an innovation in law, as it certainly did in long-estab-

lished usage. And let us admit what is justly pointed out

by Sir F. Palgrave, that the king’s first answer to their peti-

tion is not commensurate to its request, and reserves, though

it is not quite easy to see what, some part of its extraordinary

jurisdiction.^ Still the statute itself, enacted on a similar peti-

tion in a subsequent parliament, is explicit that “ none shall

be taken by petition or suggestion to the king or his council,

unless it be by indictment or presentment” (in a criminal

charge), “or by writ original at the common law” (in a civil

suit), “nor shall be put out of his franchise of freehold, unless

he have been duly put to answer, and forejudged of the same

by due course of law.”

Lord Hale has quoted a remarkable passage from a Year-

book, not long after these .statutes of 25 Edw. III. and 28

Edw. III., which, if Sir F. Palgrave had not overlooked, he

would liave found not very favorable to his high notions of

the king’s prerogative in council. “In after ages,” says Hale,

“the constant opinion and practice was to disallow any rever-

sals of judgment by the council, which appears by the nota-

ble case in Year-book, 39 Edw. III. 14.” (Jurisdiction of

Lords’ House, p. 41.) It is indeed a notable ca«e, wherein

the chancellor before the council reverses a judgment of a
court of law. “Mes les justices ne pristoient mil regard al

reverser devant le council, par ceo que ce ne fust place ou

jugement purroit estre reverse.” If the council could not

exercise this jurisdiction on appeal, which is not perhaps ex-

pressly taken away by any statute, much less against the lan-

guage of so many statutes could they lawfully entertain any
original suit. Such, however, were the vacillations of a mot-

1 The words of the petition and answer
are the following :—

Item, que nul IVanc bomme ne soit

mys a respondre de son franc tenement^
ne de riens qui touche vie et membrOf
fyns OU redemptions, pur apposailles de*
rant le conseil noire seigneur le roi,

ne devant see miuistrea queconqnes, si

noun par prooes de ley de ces en arere
nse.’*

II plest a notre seigneur le roi que
les leies de son roialme soient tenus et
gardes en lour force, et que nul homme
soit tenu a respondre do son fraunk tone*
ment, sinoun par processe de ley: mes
de choee que touche vie ou membre, con-

tempts ou excesse, soit fhit come ad este

use cee en arere.’’ Rot. Par. il. 228.

It is not easy to perceive what was re«

served by the words ** chose que touche
vie ou membre

;
” for the council never

determined these. Possibly it regarded
accusations of treason or felony, which
they might entertain as an Inquest,
though they would ultimately be tried

by a Jury. Contempts are easily under-
stood

;
and by excesses were meant riots

and seditions. These political offences,

which could not be always safely tried

in a lower court, It was cbe constant
intention of the government to rasarva

for the council.
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ley assembly, so steady the perseverance of government in

retaining its power, so indefinite the limits of ancient usage,

so loose the phrases of remedial statutes, passing sometimes

by their generality the intentions of those who enacted them,

so useful, we may add, and almost indispensable, was a |X)r-

tion of those prerogatives which tlie crown exercised through

the council and chancery, that we find soon afterwards a stat-

ute (37 Edw. III. c. 18), which recognizes in some measure

those irregular proceedings before the council, by providing

only that those who make suggestions to the chancellor and
great council, by which men are put in danger against the

form of the charter, shall give security for proving theni.

This is renilered more remedial by another act next year (38
Edw. III. c. 9), which, however, leaves the liberty of making
such suggestions untouched. The truth is, that the act of 25

Edw. III. went to annihilate the legal and equitable jurisdic-

tion of the Court of Chancery— the former of which had
been long exercised, and the latter was beginning to spring

up. But the 42 Edw. III. c. 3, which seems to go as far as

the former in the enacting words, wdll be found, according to

the preamble, to regard only criminal charges.

Sir Francis Palgrave maintains that the council never in-

termitted its authority, but on the contrary “ it continually as-

sumed more consistency and order. It is probable that the

long absences of Henry V. from England invested this body
with a greater degree of importance. After every minority

and after every appointment of a select or extraordinary coun-

cil by authority of the legislature, we find that the ordinary

council acquired a fresh impulse and further powers. Hence
the next reign constitutes a new era” (p. 80). He proceeds

to give the same passage which I have quoted from Rot. Pari.

8 Hen. VI., vol. v. p. 343, as well as one in an earlier par-

liament (2 Hen. VI. p. 28). But I had neglected to state

the whole case where I mention the articles settled in parlia-

ment for the regulation of the council. In the first place, this

was not the king’s ordinary council, but one specially appointed

by the lords in parliament for the government of the realm

during his minority. They consisted of certain lords spir-

itual and temporal, the chancellor, the treasurer, and a few

commoners. These commissioners delivered a schedule of

provisions “for the good and the governance of the land, which

the lords that be of the king’s council desireth” (p. 28). It
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does not explicitly appear that the commons assented to these

provisions ; but it may be presumed, at lesist in a legal sense,

by their being present and by the schedule being delivered

into parliament, “baillez en meme le parlement.” But in the

8 Hen. VI., where the same provision as to the jurisdiction

of this extraordinary council is repeated, the articles are said,

after being approved by the lords spu-itual and temporal, to

have been read “coram domino rege in eodem parliamento,

in presentia trium regni statuum” (p. 343). It is always
held that what is expressly declared to be done in presence

of all the estates is an aet of parliament

We find, therefore, a recognition of the principle which had
always been alleged in defence of the ordinary council in this

parliamentary confirmation— the principle that breaches of

the law, which the law could not, through the weakness of its

ministers, or corruption, or partiality, sufficiently repress, must
be reserved for the strong arm of royal authority. “Thus,”
says Sir Francis Palgrave, “did the council settle and define

its principles and practice. A new tribunal was erected,

and one whieh obtained a virtual supremacy over the

common law. The exception reserved to their ‘discretion’

of interfering wherever their lordships felt too much might
on one side, and too much unmight on the other, was of

itself sufficient to embrace almost every dispute or trial”

(p. 81).

But, in the first place, this latitude of construction was not

by any means what the parliament meant to allow, nor could

it be taken, except by wilfully usurping powers never im-

parted ; and, secondly, it was not the ordinary council which

was thus constituted during the king’s minority ; nor did the

jurisdiction intrusted to persons so specially named in parlia-

ment extend to the regular officers of the crown. The re-

straining statutes were suspended for a time in favor of a new
tribunal. But I have already observed that there was always

a class of cases precisely of the same kind as those mentioned
in the act creating this tribunal, tacitly excluded from the op-

eration of those statutes, wherein the coercive jurisdiction of

the king’s ordinary council had great convenience, namely,

where the course of justice was obstructed by riots, combina-

tions of maintenance, or overawing influence. And there is

no doubt that, down to the final abolition of the Court of Star

Chamber (which was no other than the consilium ordinarium
VOL. m. 16
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under a different name), these offences were cognizable in it,

without the regular forms of the common law.^
“ From the reign of Edwanl IV. we do not trace any

further opposition to the authority either of the chancery or

of the council. These courts, had become engrafted on the

constitution
;
and if they excited fear or jealousy, there was

no one who dared to complain. Yet a<lditional parliamen-

tary sanction was not consitlered as unnecessary by Henry
VII., and in the third year of his reign an act was passed

for giving the Court of Star Chamber, which had now
acquired its determinate name, further authority to punish

divers misdemeanors.” (Palgrave, p. 97.)

It is really more than we can grant that the jurisdiction

of the consilium ordinarium had been engrafted on the con-

stitution, when the sUitute-book was full of laws to restrain,

if not to abrogate it. The acts already mentioned, in the

reign of Henry VI., by granting a tcmpoiary and limited

jurisdiction to the council, demonstrate that its general exer-

cise was not acknowledged by parliament. We can only

say that it may have continued without remonstrance in the

reign of Edward IV. I have observed in the text that the

Rolls of Parliament under Edward IV. contain no com-
plaints of grievances. But it is not quite manifest that the

council did exercise in that reign as much jurisdiction as it

had once done. Lord Hale tells us that “ this jurisdiction

was gradually brought into great disuse, though there remain

some straggling footsteps of their proceedings till near 3 Hen.
VII.” (Hist, of Lords’ Jurisdiction, p. 38.) And the famous
statute in that year, which erected a new court, sometimes

improperly called the Court of Star Chamber, seems to have
been prompted by a desire to restore, in a new and more
legal form, a jurisdiction which was become almost obsolete,

and, being in contradiction to acts of parliament, could not

well be rendered effective without one.^

We cannot but discover, throughout the learned and lumi-

nous Essay on the Authority of the King’s Council, a strong

tendency to represent its exercise as both constitutional and
salutary. The former epithet cannot, I think, be possibly

applicable in the face of statute law ; for what else determines

our constitution ? But it is a problem with some, whether

1 See Note in p. 139, for the statute 31 H. VI. c. 2.

< See Constitutional nistor; of England, vol. i. p 19. (1842.)
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the powers actually exerted by this anomalous court, admit-

ting them to have been, at least latterly, in contravention of

many statutes, may not have been rendered necessary by the

disorderly condition of society and the comparative impotence

of the common law. This cannot easily be solved with the

defective knowledge that we possess. Sometimes, no doubt,

the ‘‘ might on one side, and unmight on the other,” as the

answer to a petition forcibly expx-esses it, afforded a justifi-

cation which, practically at least, the commons themselves

were content to allow. But were these exceptional instances

BO frequent as not to leave a much greater number wherein

the legal remedy by suit before the king’s justices of assize

might have been perfectly effectual ? For we are not con-

cerned with the old county courts, which were perhaps

tumultuary and partial enough, but with the regular admin-

istration, civil and criminal, before the king’s justices of oyer

and terminer and of gaol delivery. Had not they, generally

speaking, in the reign of Edward III. and his successors,

such means of enforcing the execution of law as left no
sufficient pretext for recurring to an arbitrary tribunal?

Liberty, we should remember, may require the sacrifice of

some degree of security against private wrong, which a
despotic government, with an unlimited power of restraint,

can alone supply. If no one were permitted to travel on
the higli road without a license, or, as now .so usual, without

a passport, if no one could keep arms without a registry, if

every one might be indefinitely detained on suspieion, the

evil doers of society would be materially impeded, but at the

expense, to a certain degree, of every man’s freedom and
enjoyment. Freedom being but a means to the greatest

good, times might arise when it must yield to the security of

still higher blessings ; but the immediate question is, whether

such were the state of society in the fourteenth and fifteenth

centuries. Now, that it was lawless and insecure, compara-
tively with our own times or the times of our fathers is

hardly to be disputed. But if it required that arbitrary

government which the king’s council were anxious to main-

tain, the representatives of the commons in parliament,

knights and burgesses, not above the law, and much
interested in the conservation of property, must have com-
plained very unreasonably for more than a hundred years.

They were apparently as well able to judge as our writers
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can be ; and if they reckoned a trial by jury at nisi prius
more likely, on the whole, to insure a just adjudication of a
civil suit, than one before the great officers of state and other

constituent members of the ordinary council, it does not seem
clear to me that we have a right to assert the contrary.

This mode of trial by jury, as has been seen in another

place, had acquired, by the beginning of the fifteenth century,

its present form ; and considering the great authority of the

judges of assize, it may not, probably, have given very

frequent occasion for complaint of partiality or corrupt

influence.

Note XII. Page 150.

The learned author of the Inquiry into the Rise and Growth
of the Royal Prerogative in England has founded his histori-

cal theory on the confusion which he supposes to have grown
up between the ideal king of the constitution and the personal

king on the throne. By the former he means the personifi-

cation of abstract principles, sovereign power, and absolute

justice, which the law attributes to the genm king, but which
flattery or other motives have transferred to the possessor of

the crown for the time being, and have thus changed the Teu-
tonic cyning, the first man of the commonwealth, the m,an of

the highest weregild, the man who was so much responsible

that he might be sued for damages in his own courts or de-

posed for misgovernment, into the sole irresponsible person

of indefeasible prerogatives, of attributes almost divine, whom
Bracton and a long series of subsequent lawyers raised up to

a height far beyond the theory of our early constitution.

This is supported with great acuteness and learning ; nor

is it possible to deny that the king of England, as the law-

books represent him, is considerably different from what we
generally conceive an ancient German chieftain to have been.

Yet I doubt whether Mr. Allen has not laid too much stress

on this, and given to the fictions of law a greater influence

than they possessed in those times to which his inquiry re-

lates ; and whether, also, what he calls the monarchical the-

ory was so much derived from foreign sources as he appre-

hends. We have no occasion to seek, in the systems of civil-

ians or the dogmas of churchmen, what arose from a deep-

seated principle of human nature. A king is a person ; to
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persons alone we attach the attributes of power and wisdom

:

on persons we bestow our affection or our ill-will. An ab-

straction, a politic idea of royalty, is convenient for lawyers

;

it suits the speculative reasoner, but it never can become so

familiar to a people, especially one too rude to have listened

to such reasoners, as the simple image of the king, the one

man whom we are to love and to fear. The other idea is a

sort of monarchical pantheism, of which the vanishing point

is a republic. And to this the prevalent theory, that kings

are to reign but not to govern, cannot but lead. It is a plaus-

ible, and in the main, perhaps, for the times we have reached,

a necessary theory ; but it renders monarchy ultimately scarce-

ly possible. And it was neither the sentiment of the Anglo-

Saxons, nor of the Norman baronage ; the feudal relation was
essentially and exclusively personal ; and if we had not enough,

in a more universal feeling of human nature, to account for

loyalty, we could not mistake its inevitable connection with

the fealty and homage of the vassal. The influence of Ro-
man notions was not inconsiderable upon the continent ; but

they never prevailed very much here ; and though, after the

close alliance between the church and state established by the

Reformation, the whole weight of the former was thrown into

the scale of the crown, the medimval clergy, as I have ob-

served in the text, were anything rather than upholders of

despotic power.

It may be very true that, by considering the monarchy as

a merely political institution, the scheme of prudent men to

avoid confusion, and confer the minimum of personal author-

ity on the reigning prince, the principle of his irresponsibility

seems to be better maintained. But the question to which we
are turning our eyes is not a political one ; it relates to the

positive law and positive sentiments of the English nation in

the mediajval period. And here I cannot put a few necessa-

ry fictions grown up in the courts, .such as, the king never
dies, the king can dO no wrong, the king is everywhere, against

the tenor of our con.stitutional language, which implies an act-

ual and active personality. Mr. Allen acknowledges that the

act against the Dispensers under Edward II., and recon-

firmed after its repeal, for promulgating the doctrine that al-

legiance had more regard to the crown than to the person of

tlie king, “ seems to establish, as the deliberate opinion of the
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legislature, that allegiance is due to the person of the king

generally, and not merely to his crown or politic capacity, so

as to be released and destroyed b}' his misgovernment of the

kingdom” (p. 14); which, he adds, is not easily reconcilable

with the deposition of Richard II. But that w'as accomplished

by force, with whatever formalities it may have been thought

expedient to surround it.

We cannot, however, infer from the declaration of the

legislature, ihat allegiance is due to the king’s per.son and not

to his politic capacity, any such consequence as that it is not,

in any possible case, to be released by his misgovernment.
This was surely not in the spirit of any parliament under

Edward II. or Edward III.
;
and it is precisely because alle-

giance is due to the person, that, upon either feudal or natural

principles, it might be cancelled by personal misconduct. A
contrary language was undoubtedly held under the Stuarts

;

but it was not that of the mediieval period.

The tenet of our law, that all the soil belongs theoretically

to the king, is undoubtedly an enormous Action, and very

repugnant to the barbaric theory preserved by the Saxons,

that all unappropriated land belonged to the folk, and was
unalienable without its consent.^ It was, however, but an
extension of the feudal tenure to the whole kingdom, and
rested on the personality of feudal homage. William estab-

lished it more by his power than by any theory of lawyers ;

though doubtless his successors often found lawyers as ready

to shape the acts of power into a theory as if they had
originally projected them. And thus grew up the high

schemes of prerogative, which, for many centuries, were in

conAict with those of liberty. We are not able, nevertheless,

to deAne the constitutional authority of the Saxon kings
; it

was not legislative, nor was that of William and his suc-

cessors ever such ; it was not exclusive of redress for private

wrong, nor was this ever the theory of English law, though

the method of remedy might not be sufficiently effective
;
yet it

had certainly grown before the Conquest, with no help from

Roman notions, to something very unlike that of the German
kings in Tacitus.

1 It hfu Iwen mentioned in a former fbicland had acqnired the api>elIation ter

note, on Mr. Allen’s authority, that the ra refit before the Conquest.
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Note XIII. Page 164.

The reduction of the free ceorls into villenage, especially

if as general as is usually assumed, is one of the most re-

markable innovations during the Anglo-Norman period ; and
one which, as far as our published records extend, w'e cannot
wholly explain. Obseiwations have been made on it by Mr.
Wright, in the Arcliaeologia (vol. xxx. p. 22o). After
adverting to the oppression of the peasants in Normandy
which produced several rebellions, he proceeds thus :

—

-

“ These feelings of hatred and contempt for the peasantry

were brought into our island by the Norman barons in the

latter half of the eleventh century. The Saxon laws and
customs continued ; but the Normans acted as the Franks
had done towards the Roman coloni ; they enforced with

harshness the laws which were in their own favor, and
gradually threw aside, or broke through, those which were
in favor of the miserable serf.”

In the Laws of Henry I. we find the weregild of the

twyhinder, or villein, set at 200 shillings in We.ssex, “ quae

caput regni est et leguni” (c. 70). But this expression

argues an Anglo-Saxon source ; and, in fact, so much in that

treatise seems to be copied, without regard to the change of

times, from old authorities, mixed up with provisions of a
feudal or Norman character, that we hardly know how to

distinguish what belongs to each period. It is far from
improbiible that villenage, in the sense the word afterwards

bore, that is, an ab.solutely servile tenure of lands, not only

without legal rights over them, but with an incapacity of ac-

quiring either immovable or movable property again>t the lord,

m;iy have made consideralile strides before the reign of

Henry II.* But unless light .should be thrown on its history

by the publication of more records, it seems almost inqjossible

to determine the introduction of predial villenage more pre-

cisely than to say it does not appear in the laws of England
at the Conquest, and it does so in the time of Glanvil. Mr

1 A presumptive proof of this may be portion of the three classes of men Is al-

drawn from a chapter In the I^aws of most the only part that appears evident.

Henry I. c. 81, where the penalty pnya> The cotset, who Is often mentioned in
ble by n villein for certain petty offences Domesday, may thus have been an inlb*

is set at thirty pence; that of a cotsft at rlor villein, nearly similar to what Glan-
fifteen

;
and of a theow at six. Tho pas- vil and later law-books call such,

sage Is extremely obscure
;
and this pro-
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Wright’s Memoir in the Archseologia, above quoted, contains

some interesting matter; but he has too much confounded

the theow, or Anglo-Saxon slave, with the ceorl; not even

mentioning the latter, though it is indisputable that viUanus

is the equivalent of ceorl, and servus of theow.

But I suspect that we go a great deal too far in setting

down the descendants of these ceorls, that is, the whole

Anglo-Saxon population except thanes and burgesses, as

almost universally to be counted such villeins as we read of

in our law-books, or in concluding that the cultivators of the

land, even in the thirteenth century, were wholly, or at least

generally, servile. It is not only evident that small free-

holders were always numerous, but we are. perhaps, greatly de-

ceived in fancying that the occupiers of villein tenements were
usually villeins. Terre-tenanU en viUenage and tenants par
copie, who were undoubtedly free, appear in the early Year-
books, and we know not why they may not always have ex-

isted.^ This, however, is a subject which I am not sufficiently

conversant with records to explore ; it deserves the attention

of those well-informed and diligent antiquaries whom we pos-

sess. Meantime it is to be observed that the lands occupied

by villani or bordarii, according to the Domesday survey,

were much more extensive than the copyholds of the present

day ; and making every allowance for enfranchisements, we
can hardly believe that all these lands, being, in fact, by far

the greater part of the soil, were the villenagia of Glanvil’s

and Bracton’s age. It would be interesting to ascertain at

what time the latter were distinguished from libera tene-

menta

;

at what time, that is, the distinction of territorial

servitude, independent as it was of the personal state of the

occupant, was established in England.

Note XIV. Page 166.

This identity of condition between the villein regardant

and in gross appears to have been, even lately, called in

question, and some adhere to the theory which supposes an

1 The following passage in the Chroni* cnidam Anglico natione, gleba>. ofiseripio^

ele of Brakelond does not mention any de cujus fldeUtatepleniusconfldebiit quia
manumission of tbe ceorl on whom abbot bonu.s agricola erat, et quia nesclebat Io«

Samson conferred a manor : — Uoum qui Qallicc. p. 24.
solum xnanerium carta sua conflrmavit
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inferiority in the latter. The following considerations will

prove that I have not been mistaken in rejecting it :
—

I. It will not be contended that the words “ regardant ”

and “ in gross” indicate of themselves any specific difference

between the two, or can mean anything but the title by which
the villein was held

;
prescriptive and territorial in one ca*e,

ab.solute in the other. For the proof, therefore, of any such

difference we require some ancient authority, which has not

been given. II. The villein regardant might be severed

from the manor, with or without land, and would then become
a villein in gross. If he was sold as a domestic serf, he
might, perhaps, be practically in a lower condition than

before, but his legal state was the same. If he >vas aliened

with lands, parcel of the manor, as in the case of its descent

to coparceners who made partition, he would no longer be
regardant, because that implied a prescriptive dependence on
the lord, but would occupy the same tenements and be in

exactly the same position as before. “ Villein in gross,” says

Littleton, “ is where a man is seised of a manor whereunto a
villein is regardant, and granteth the same villein by deed to

another; then he is a villein in gross, and not regardant.”

(Sect. 181.) III. The servitude of all villeins was so com-
plete that we cannot conceive degrees in it. No one could

purchase lands or possess goods of his own ; we do not find

that any one, being strictly a villein, held by certain services

;

“ he must have regard,” says Coke, “ to that which is com-
manded unto him ; or, in the words of Bracton, ‘ a quo prae-

standum servitium incertum et indeterminatum, ubi scire non
poterit vespere quod servitium fieri debet mane.’” (Co.

Lit. 120, b.) How could a villein in gross be lower than this ?

It is true that the villein had one inestimable advantage over

the American negro, that he was a freeman, except relatively

to his lord; possibly he might be better protected against

personal injury ; but in his incapacity of acquiring secure

property, or of refusing labor, he was just on the same footing.

It may be conjectured that some villeins in gross were de-

scended from the servi, of whom we find 25,000 enumerated

in Domesday. Littleton says, “ If a man and his ancestoi’s,

whose heir he i.s, have been seised of a villein and of his

ancestors, as of villeins in gross, time out of memory of man,
these are villeins in gros.s.” (Sect. 182.)

It has been often asserted that villeins in gross seem not to
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have been a numerous class, and it might not be easy to ad-

duce distinct instances of them in the fourteenth and fifteenth

centuries,, though we should scarcely infer, from the pains

Littleton takes to describe them, that none were left in his

time. But .some may be found in an earlier age. In the

ninth of John, William sued Ralph the prie.st for granting

away lands which he held to Canford priory. Ralph pleaded

that they were his freehold. William replied that he held'

them in villenage, and that he (the plaintiff) had sold one of

Ridph’s sisters for four .shillings. (Blomefield’s Norfolk, vol.

iii. p. 860, 4to edition.) And Mr. Wright has found in

Madox’s Formulare Anglicanum not less tlian five instances

of villeins sold with their family and chattels, but without

land. (Archa>ologia, xxx. 228.) Even where they were
sold along with land, unless it were a manor, they would, as

has been observed before, have been villeins in gross. I have,

however, been informed that in valuations under escheats in

the old records a .separate value is never put upon villeins;

their alienation without the land was apparently not contem-

plated. Few cases concerning villeins in gross, it has been

said, occur in the Year-books ; but villenage of any kind

does not furnish a great many ; and in several I do not per-

ceive, in consulting the report, that the party can be .shown

to have been regardant. • One rea.son wby villeins in gross

should have become less and less numerous w'as that they

could, for the most part, only be claimed by showing a writ-

ten grant, or by prescription through descent ; so that, if the

title-deed were lost, or the descent unproved, the villein be-

came free.

Manumissions were often, no doubt, gratuitous; in some
cases the villein seems to have purchased his freedom. For
though in strictness, .as Glanvil tells us, he could not “liber-

tatem suam suis denariis quterere,” inasmuch as all he jjos-

sessed already belonged to the lord, it would have been thought

a meanness to insist on so extreme a right. In order, how-
ever, to make the deed more secure, it was usual to insert the

name of a third person as paying the consideration-mon.ey

for the enfranchisement, (Archieologia, xxx. 228.)

It appears not by any means improbable that regular mon-
ey payments, or other fixed liabilities, were often substituted

instead of uncertain services for the benefit of the lord as

well as the tenant. And when these had lasted a considera-
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ble time in any manor, the villenage of the latter, without any

manumission, would have expired by desuetude. But, per-

haps, an entry of his tenure on the court-roll, with a copy

given to himself, would operate of itself, in construction of

law, as a manumission. This I do not pretend to determine.

Note XV. Page 171.

The public history of Europe in the middle ages inade-

quately represents the popular sentiment, or only when it is

expressed too loudly to escape the regard of writers intent

sometimes on less important subjects. But when we descend

below the surface, a sullen murmur of discontent meets the

ear, and we perceive that mankind was not more insensible to

wrongs and sufferings than at present Besides the various

outbreakings of the people in several counties, and their com-
plaints in parliament, after the commons obtained a represen-

tation, we gain a conclusive insight into the spirit of the times

by their popular poetry. Two very interesting collections of

this kind have been lately published by the Camden Society,

through the diligence of Mr. Thomas Wright; one, the Po-
ems attributed to Walter Mapes ; the other, the Political

Songs of England, from John to Edward II.

Mapes lived under Henry II., and has long been known as

the reputed author of humorous Latin verses ; but it seems

much more probable, that the far greater part of the collec-

tion lately printed is not from his hand. They may pass, not

for the production of a single person, but rather of a class,

during many years, or, in general words, a century, ending

with the death of Henry III. in 1272. Many of them are

professedly written by an imaginary Golias.

“They are not the expressions of hostility of one man
against an order of monks, but of the indignant patriotism

of a considerable portion of the English nation against the

encroachments of civil and ecclesiastical tyranny.” (Intro-

duction to Poems ascribed to Walter Mapes, p. 21.) The
poems in this collection reflect almost entirely on the pope

and the higher clergy. They are all in rhyming Latin, and
chiefly, though with exceptions, in the loose trochaic metre

called Leonine. The authors, therefore, must have been

clerks, actuated by the spirit which, in a church of great in-

equality in its endowments, and with a very numerous body
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them, and then it becomes undistinguishable from more en-

ergetic motives. Those which we read in the collection

above mentioned appear to me rather the signs of popular

discontent than greatly calculated to enhance it. In that

sense they are very interesting, and we cannot but desire to

see the promised continuation to the end of Richard II.’s

reign.^ They are said to have become afterwards less fre-

quent, though the wars of the Roses were likely to bring

them forward.

Some of the political songs are written in France, though

relating to our kings John and Henry III. Deducting these,

we have two in Latin for the former reign ; seven in Latin,

three in French (or what the editor calls Anglo-Norman,
which is really the same thing), one in a mixture of the two,

and one in English, for the reign of Henry HI. In the

reigns of Edwaid I. and Edward II. we have eight in Latin,

three in French, nine in English, and four in mixed lan-

guages ; a style employed probably for amusement. It must
be observed that a large proportion of these songs contain

panegyric and exultation on victory rather than satire ; and
that of the satire much is general, and much falls on the

church; so that the animadversions on the king and the

nobility are not very frequent, though with considerable bold-

ness ; but this is more shown in the Latin than the English

poems.

1 Hr. Wright hu giren a few spec!, may reckon Piers Plowman an Instance
mens in Essays on the Literature and of popular satire, though &r superior to

Popular Superstition of England in the the rest

Uiddie Ages, toI. i. p. 267. In bet we
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CHAPTER IX.»

ON THE STATE OF SOCIETY IN EUROPE DURING THE
MIDDLE AGES.

PART I.

Introduction— Decline of Literature In the latter Period of the Roman Empire—
Its Causes— Corruption of the Ijitln lAn^uaire — Meana by which it was effected

— Formation of new I^ntruaKes— General Ignorance of the Dark Ages— Scarcitj

of Books — Causes that prerentod the total Kxtinction of Ijoamlng— Preralonce
of Superstition and Fanaticism — General Corruption of Religion — Monasteries
— their Effects — Pilgrimages—• Ix>ve of Field Sports— State of Agriculture—
of Internal and Fondgn Trade down to the End of the Elerenth Century— Im-
proTement of Europe dated ftrom that Age.

It ha^ been the object of every preceding chapter of this

work, either to trace the civil revolutions of states during the

period of the middle ages, or to investigate, with rather more
minute attention, their political institutions. There remains

a large tract to be explored, if we would complete the circle

of historical information, and give to our knowledge that

copiousness and clear perception which arise from compre-
hending a subject under numerous relations. The philosophy

of history embraces far more than the wars and treaties, the

factions and cabals of common |X)litical narration ; it extends

to whatever illustrates the character of the human species in

a particular period, to their reasonings and sentiments, their

arts and industry. Nor is this comprehensive survey merely
interesting to the speculative philosopher; without it the

statesman would form very erroneous estimates of events,

and find himself constantly misled in any analogical applica-

tion of them to present circumstances. Nor is it an uncom-
mon source of error to neglect the general signs of the times,

1 The subject of the present chapter, so the Introduction to the History of Liter-

fiir as H relates to the condition of litera* ature in the Fifteenth, Sixteenth, and
tnre in the middle ages, has been again Seventeenth Centuries. Some things will

treated by roe in the first and seennd be found in it more exactly stated, otherf
ehapters of a work, published in 1836, newly supplied from recent sources.
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and to deduce a prognostic from some partial coincidence

with past events, where a more enlarged comparison of all

the facts that ought to enter into the combination would

destroy the whole parallel. The pliilosophieal student, liow-

ever, will not follow the antiquary into his minute deUiils;

and though it is hard to say what may not supply matter for

a reflecting mind, there is always some danger of losing

sight of grand objects in historical disquisition, by too lahoii-

ous a research into trifles. I may possibly be thought to

furnish, in some instances, an example of the error I con-

demn. But in the choice and disposition of topics to which
the present chapter relates, some have been omitted on
account of their comparative insignificance, and others on

account of their want of connection with the leading subject.

Even of those treated I can only undertake to give a
transient view ; and must bes(jeak the reader’s candor to

remember that piissiiges which, separately taken, may often

appear superficial, are but parts of the context of a single

chapter, as the chapter itself is of an entire work.

The Middle Ages, according to the division I have
adopted, comprise about one thousand years, from the invasion

of France by Clovis to that of Naples by Chailes VIII.

This period, considered as to the state of society, has been

esteemed dark through ignorance, and barbarous through

poverty and want of refinement. And although this character

is much less applicable to the last two centuries of the

period than to those which preceded its commencement, yet

we cannot expect to feel, in respect of ages at best imper-

fectly civilized and slowly progressive, that interest which
attends a more perfect development of human capacities, and
more brilliant advances in improvement. The first moiety

indeed of these ten ages is almost absolutely barren, and
presents little but a catalogue of evils. The subversion of

the Roman empire, and devastation of its provinces, by bar-

barous nations, either immediately preceded, or were coinci-

dent with the commencement of the middle period. We
begin in darkness and calamity; and though the shadows
grow fainter as we advance, yet we are to break otf our
pursuit as the morning breathes upon us, and the twilight

reddens into the lustre of day.

No circumstance is so prominent on the first survey of

society during the earlier centuries of this period as the

depth of ignorance in which it was inunersed ; and as from
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this, more than any single cause, the moral and
social evils which those ages experienced appear
to have been derived and perpetuated, it deserves

to occupy the first place in the arrangement of

our present subject. We must not altogether ascribe the

ruin of literature to the barbarian destroyers of the Roman
empire. So gradual, and, apparently, so irretrievable a
decay hatl long before spread over all liberal studies, that it

is impossil)le to pronounce whether they would not have
been almost equally extinguished if the august throne of the

Ctesars had been left to moulder by its intrinsic weakness.

Under the paternal sovereignty of Marcus Aurelius the

approaching declension of learning might be searcely per-

ceptible to an incurious observer. There was much indeed

to distinguish his times from those of Augustus; much lost

in originality of genius, in correctness of taste, in the masterly

conception and consummate finish of art, in purity of the

Latin, and even of the Greek language. But there were
men who made the age famous, grave lawyers, judicious his-

torians, wise philosophers ; the name of learning was honor-

able, its professors were encouraged ; and along the vast

surface of the Roman empire there was perhaps a greater

number whose minds were cultivated by intellectual discipline

than under the more brilliant reign of the first emperor.

It is not, I think, very easy to give a perfectly satisfactory

solution of the rapid downfall of literature between
the ages of Antonine and of Diocletian. Perhaps

the prosperous condition of the empire from Trajan to Marcus
Aurelius, and the patronage which those good princes be-

stowed on letters, gave an artificial health to them for a
moment, and suspended the operation of a disease which had
already begun to undermine their vigor. Perhaps the intel-

lectual energies of mankind can never remain stationary;

and a nation that ceases to produce original and inventive

minds, born to advance the landmarks of knowledge or skill,

will recede from step to step, till it loses even the secondary

merits of imitation and industry. During the third century,

not only there were no great writers, but even few names of

indifferent writers have been recovered by the diligence

of modern inquiry.^ Law neglected, philosophy perverted

1 Tho authors of Hlstoire Litt^raire de authority ; two of whom are now lost,

la Franco, 1. 1., can only find three writ- In the preceeding; century the number
era of Qaul, no Inconsiderabie part of was considerably greater,
the Roman Empire, mentioned upon any

Decline of
learning in
Roman
empire.
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till it became contemptible, history nearly silent, the Latin

tongue growing rapidly barbarous, poetry rarely and feebly

attempted, art more and more vitiated ; such were the symp-
toms by which the age previous to Constantine announced
the decline of the human intellect. If we cannot fully

account for this unhappy change, as I have observed, we
must, however, assign much weight to the degradation of

Rome and Italy in the system of Severus and his successors,

to the admission of barbarians into the military and even

civil dignities of the empire, to the discouraging influence of

provincial and illiterate sovereigns, and to the calamities

which followed for half a century the first invasion of the

Goths and the defeat of Decius. To this sickly condition of

literature the fourth century supplied no permanent remedy.
If under the house of Constantine the Roman world sufiered

rather less from civil warfare or barbarous invasions than in

the preceding age, yet every other cause of decline just

enumerated prevailed with aggravated force ; and the fourth

century set in storms, sufficiently destructive in them-
selves, and ominous of those calamities which humbled the

majesty of Rome at the commencement of the ensuing pe-

riod, and overwhelmed the Western Empire in absolute

and final ruin before its termination.

The diffusion of literature is perfectly distinguishable from
its advancement ; and whatever obscurity we may find in ex-

plaining the variations of the one, there are a few simple

causes which seem to account for the other. Knowledge will

be spread over the surface of a nation in proportion to the

facilities of education ; to the free circulation of books ; to

the emoluments and distinctions which literary attainments

are found to produce; and still more to the reward which
they meet in the general respect and applause of society.

This cheering incitement, the genial sunshine of approbation,

has at all times promoted the cultivation of literature in small

republics rather than large empires, and in cities compared
with the country. If these are the sources which nourish

literature, we should naturally expect that they must have
become scanty or dry when learning languishes or expires.

Accordingly, in the later ages of the Roman empire a gen-

eral indifference towards the cultivation of letters became the

characteristic of its inhabitants. Law.s were indeed enacted

by Constantine, Julian, Theodosius, and other emperors, for

VOL. in. 17
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the encouragement of learned men and the promotion of lib-

eral education. But the.se laws, which would not perhaps

have been thought neces.sary in better times, were unavailing

to counteract the lethargy of ignorance in which even the

native citizens of the empire were contented to repose. This

alienation of men from their national literature may doubtless

be imputed in some measure to its own demerits. A jargoq

of mystical philosophy, half fanaticism and half imposture, a
barren and inflated eloquence, a frivolous philology, were not

among those charms of wisdom by which man is to be diverted

from pleasure or aroused from indolence.

In this temper of the public mind there was little probabil-

ity that new compositions of excellence would be produced,

and much doubt whether the old would be preserved. Since

the invention of printing, the ab.solute extinction of any con-

siderable work seems a danger too improbable for apprehen-

sion. The press pours forth in a few days a thousand vol-

umes, which, scattered like seeds in the air over the republic

of Europe, could hardly be destroyed without the extirpation

of its inhabitants. But in the times of antiquity manuscripts

were copied with cost, labor, and delay
; and if the diffusion

of knowledge be measured by the multiplication of books, no

unfair standard, the most golden ages of ancient learning could

never bear the least comparison with the last three centuries.

The destruction of a few libraries by accidental fire, the des-

olation of a few provinces by unsparing and illiterate barba-

rians, might annihilate every vestige of an author, or leave a

few scattered copies, which, from the public indifference, there

was no inducement to multiply, exposed to similar casualties

in succeeding times.

We are warranted by good authorities to assign as a col-

lateral csvuse of this irretrievable revolution the neglect of

heathen literature by the Christian church. I am not versed

enough in ecclesiastical writers to estimate the degree of this

neglect ;
nor am I disposed to deny that the mischief was be-

yond recovery before the accession of Constantine. From
the primitive ages, however, it seems that a dislike of pagan
learning was pretty general among Christians. Many of the

fathers undoubtedly were accomplished in liberal studies, and
we are indebted to them for valuable fragments of authors

whom we have lost But the literary character of the church

is not to be measured by that of its more illustrious leaders.
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Proscribed and persecuted, the early Christians had not per-

haps access to the public schools, nor inclination to studies

which seemed, very excusably, uncongenial to the character

of their profession. Their prejudices, however, survived the

establishment of Christianity. The fourth council of Car-

thage in 398 prohibited the reading of secular books by bish-

ops. Jerome plainly condemns the study of them except for

pious ends. All physical science especially was held in

avowed contempt, as inconsistent wi^h revealed truths. Nor
do there appear to have been any canons made in favor of

learning, or any restriction on the ordination of persons abso-

lutely illiterate.* There was indeed abundance of what is

called theological learning displayed in the controversies of

the fourth and fifth centuries; and those who admire such

disputations may consider the principal champions in them as

contributing to the glory, or at least retarding the decline, of

literature. But I believe rather that polemical disputes will

be found not only to coiTupt the genuine spirit of religion,

but to degrade and contract the faculties. What keenness

and subtlety these may sometimes ivcquire by such exercise is

more like that worldly shrewdness we .see in men whose trade

it is to outwit their neighbors than the clear and calm dis-

crimination of philosophy. However this may be, it cannot

be doubted that the controversies agitated in the chureh during

these two centuries must have diverted studious minds from

profane literature, and narrowed more and more the circle of

that knowledge which they were desirous to attain.

The torrent of irrational superstitions which carried all be-

fore it in the fifth century, and the progress of ascetic enthu-

siasm, had an influence still more decidedly inimical to learn-

ing. I cannot indeed conceive any state of society more ad-

verse to the intellectual improvement of mankind than one
which admitted of no middle line between gross dissoluteness

and fanatical mortification. An equable tone of public mor-
als, social and humane, verging neither to voluptuousness nor

austerity, seems the most adapted to genius, or at least to let-

ters, as it is to individual comfort and national prosperity.

After the introduction of monkery and its unsocial theory of

1 Moaheim, Cent. 4. Tiraboachi en- ops in the general councils of Ephe-
deavora to elevate higher the learning of aus and Chalcedon could not write their

the early'Cbriatiana, t. ii. p. d^. Jortin, names. Remarks on EocleaUst. Hist,

however, asserts that many of the blsh* voU U. p. 417.
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duties, the serious and reflecting part of mankind, on whom
science most relies, were turned to habits which, in the most
favorable view, could not quicken the intellectual energies

;

and it might be a difficult question whether the cultivators

and admirers of useful literature were less likely to be found

among the profligate citizens of Rome and their barbarian

conquerors or the melancholy recluses of the wilderness.

Such therefore was the state of learning before the subver-

sion of the Western Empire. And we may form some notion

how little probability there was of its pr^ucing any excel-

lent fruits, even if that revolution had never occurred, by
eonsidering what took phme in Greece during the subsequent

ages ; where, although there was some attention shown to

preserve the best monuments of antiquity, and diligence in

compiling from them, yet no one original writer of any supe-

rior merit arose, and learning, though plunged but for a short

period into mere darkness, may be said to have languished

in a middle region of twilight for the greater part of a
thousand years.

But not to delay ourselves in this speculation, the final

settlement of barbarous nations in Gaul, Spain, and Italy con-

summated the ruin of literature. Their first irruptions were
uniformly attended with devastation ; and if some of the

Gothic kings, after their establishment, proved humane and
civilized sovereigns, yet the nation gloried in its original

rudeness, and viewed with no unreasonable disdain arts which
had neither preserved their cultivators from corruption nor

raised them from servitude. Theodoric, the most famous of

the Ostrogoth kings in Italy, could not write his name, and is

said to have restrained his countrymen from attending those

schools of learning by which he, or rather perhaps his minis-

ter Cassiodorus, endeavored to revive the studies of his Ital-

ian subjects. Scarcely one of the barbarians, so long as they

continued unconfused with the native inhabitants, acquired

the slightest tincture of letters ; and the praise of equal igno-

rance was soon aspired to and attained by the entire mass of

the Roman laity. They, however, could hardly have divested

themselves so completely of all acquaintance with even the

elements of learning, if the language in which books were
written had not ceased to be their natural dialect. Tliis re-

markable change in the speech of France, Spain, and Italy

is most intimately connect^ with the extinction of learning

;
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and there is enough of obscurity as well as of interest in the

subject to deserve some discussion.

It is obvious, on the most cursory view of the French and
Spanish languages, that they, as well as the Ital-

corruption
ian, are derived from one common source, the Lat- of the utin

in. That must therefore have been at some period,

and certjtinly not since the establishment of the barbarous na-

tions in Spain and Gaul, substituted in ordinary use for the

original dialects of those countries which are generally sup-

posed to have been Celtic, not essentially differing from those

which are spoken in Wales and Ireland. Rome, says Augus-
tin, imposed not only her yoke, but her language, upon con-

quered nations. The success of such an attempt is indeed

very remarkable. Though it is the natural effect of con-

quest, or even of commercial intercourse, to ingraft fresh

words and foreign idioms on tlie stock of the original lan-

guage, yet the entire disuse of the latter, and adoption of one
radically different, scarcely takes place in the lapse of a far

longer period than that of the Roman dominion in Gaul.

Thus, in part of Britany the people speak a language which
has perhaps sustained no essential alteration from the revolu-

tion of two thousand years ; and we know how steadily an-

other Celtic dialect has kept its ground in Wales, notwith-

standing English laws and government, and the long line of

contiguous frontier which brings the natives of that princi-

pality into contact with Englishmen. Nor did the Romans
ever establish their language (I know not whether they wished
to do so) in this island, as we perceive by that stubborn Brit-

ish tongue which has survived two conquests.*

In Gaul and in Spain, however, they did succeed, as the

present state of the French and peninsular languages renders

undeniable, though by gradual changes, and not, as the Ben-

I Gibbon roundly asserts that *^the
language of Virgil and Cicero, though
with some inevitable mixture of corrup-
tioUf was 90 universally adopted in Africa,

Spain, Gaul, Great Britain, and Pannonia,
that the faint traces of the Punic or
Celtic idioms were preserved only in the
mounbiins or among the peasants.** De>
dine and Pall, vol. I. p. 60, (8vo. edit.)

For Britain he quotes Tacitus's Life of
Agricola as hU voucher. But the only
passage in this work that gives the least

color to Gibbon*s assertion is one in

which Agricola Is said to have encour-
aged the children of British chieftains

to acquire a taste for liberal studies, and
to have succeeded so much by Judicious
commendation of their abilities, ut qul
modo linguam Uomanam abnuebant, elo-

quentiam coDcupiscerent. (c. 21.) This,

it is sufficiently obvious, is very different

from the national adootion of Latin as a

mother-tongue.
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edictino authors of the Histoire Litteraire de la France seem
to imagine, by a sudilen and sirbitrary innovation.^ This is

neither possible in itself, nor agreeable to the testimony of
InniaRUs, bishop of Lyons at the end of the second century,

wlio laments the necessity of learning Celtic.’* But although
the inhabitants of these provinces came at length to make use

of Latin so completely as their mother-tongue that few ves-

tiges of their original Celtic could perhaps be discovered in

their common speech, it does not follow that they spoke with
the pure pronunciation of Italian.s, far less with that conform-
ity to the written sounds which we a.ssume to be essential to

the expression of Latin words.

It appears to be taken for granted that the Romans pro-

Anrieot nouiiced their language as we do at present, so far

Latin pro- at least as the enunciation of all the consonants,
nunciation

j|o„.eyer admit our deviations from the

classical sUmdard in propriety of sounds and in measure of

time. Yet the example of our own language, and of French,
might show us that orthography may become a very inade-

quate representative of pronunciation. It is indeed capable

of proof that in the purest ages of Latinity some variation

existed between these two. Those numerous changes in

spelling which distinguish the same words in the poetry of

Ennius and of Virgil are best explained by the supposition

of their being accommodated to the current pronunciation.

Harsh combinations of letters, softened down through delicacy

of ear or rapidity of utterance, gradually lost their place in

the written language. Thus exfregit and adrogavit assumed
a form representing their more liquid sound ; and auctor was
latterly spelled autor, which has been followed in French and
Italian. AvXor was probably so pronounced at all times ; and
the orthography was afterwards corrected or corrupted, which-

ever we please to say, according to the sound. We have the

be-it authority to assert that the final m was very faintly pro-

nounced, rather it seems as a rest and short interval between
two syllables than an articulate letter ; nor indeed can we
conceive upon what other ground it was subject to elision be-

fore a vowel in verse, since we cannot suppose that the nice

1 1. Tii. prefi»ce. that Celtic was spoken in Qanl, or at
> It appears, br a passage quoted from least parts of it, as well as Punio in

the digest by M. Bonamy, M6m. de Africa.

PAcad. des luscriptions, t. xxir. p. 589,
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ears of Rome would have submitted to a capricious rule of

poetry for which Greece presented no analogy.^

A decisive proof, in my opinion, of the deviation which
took place, through the rapidity of ordinary elocution, from
the strict laws of enunciation, may be found in the metre of

Terence. His verses, which are absolutely refractory to the

common laws of prosody, may be readily scanned by the appli-

cation of this principle. Thus, in the first act of the Heauton-

timorumenos, a part selected at random, I have found: I. Vow-
els contracted or dropped so as to shorten the word by a syl-

lalile ; in ret, via, ditUiits, ei, solttis, earn, unim, suam, dimtias,

senex, voluptaiem, illius, semel. II. The proceleusmatic foot,

or four short syllables, instead of the dactyl ; seen. i. v. 59,

73, 76, 88, 109 ; seen. ii. v. 36. III. The elision of s in words
ending with us or is short, and sometimes even of the whole
syllable, before the next word beginning with a vowel ; iu

seen. i. v. 30, 81, 98, 101, 116, 119 ; seen. ii. v. 28. IV. The
first syllable of tile is repeatedly shortened, and indeed nothing

is more usual in Terence than this license ; whence we may col-

lect how ready this word was for abbreviation into the French
and Italian articles. V. The last letter of apud is cut off,

seen. i. v. 120 ; and seen. ii. v. 8. VI. Hodie is used as a
pyrrhichius, in seen. ii. v. 11. VII. Lastly, there is a clear

instance of a short syllable, the antepenultimate of impuleritn,

lengthened on account of the accent at the 113th verse of the

fii^st .scene.

These licenses are in all probability chiefly colloquial, and
would not have been adopted in public harangues,

con-np-
to which the precepts of rhetorical writers com- tion by the

monly relate. But if the more elegant language

of the Romans, since such we must suppose to have been
copied by Terence tor his higher characters, differed so much
in ordinary discourse from their orthography, it is probable

that the vulgar went into much greater deviations. The
popular pronunciation errs generally, we might say per-

hai>s invariably, by abbreviation of words, and by lique-

fying consonants, as is natural to the rapidity of colloquial

speech.* It is by their knowledge of orthography and ety-

1 Atque eadein ilia litera, quotiea ul- Neque eoim eximltur, sod obscuratur, el
tima est, et Tocalem verbl sequeatis Ita taotiim aJiqua inter duos vocalea velnl
eoDtin^it, ut in earn transire possit, etiam nota est, ne ipsee coeant. Quintilian, In*
Bi scribitur, tamen parum oxprlmitur, ut stitut. 1. ix. c. 4, p. 585. edit. Capperonier.
MuUitm Quantum rrat ; adeo ut < The following pas»age of Quintilian ii

pene cujusdam novae Utene sonum reddat. an evidence both of the omiasion of harsli
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264 CORRUPTION OF Chap. IX. Part I.

mology that the more educated part of the community is

preserved from these corrupt modes of pronunciation. There
is always therefore a standard by which eommon speech may
be rectified ; and in proj)ortion to the diffusion of knowledge

and politeness the deviations from it will be more slight and

and the gradual. But in distant provinces, and especially
proTinciaia. where the hinguage itself is but of recent intro-

duction, many more changes may bo expected to occur.

Even in France and England there are provincial dialects,

which, if written with all their anomalies of pronunciation

as well as idiom, would seem strangely out of unison with

the regular language ; and in Italy, as is well known, the

varieties of dialect are still more striking. Now, in an

advancing state of society, and especially with such a vigor-

ous political circulation as we experience in England, lan-

guage will constantly apjiroximate to uniformity, as provincial

expressions are more and more rejected for incorrectness or

inelegance. But, where literature is on the decline, and
public misfortunes contract the circle of those who are solici-

tous about refinement, as in the last ages of the Roman
empire, there will be no longer any definite standard of

living speech, nor any general desire to conform to it if one

could be found ; and thus the vicious corruptions of the vulgar

will entirely predominate. The niceties of ancient idiom

will be totally lost, while new idioms will be formed out of

violations of grammar sanctioned by usage, which, among a

civilized people, would have been proscribed at their ap-

pearance.

Such appears to have been the progress of corruption in

tlie Latin language. The adoption of words from the Teu-
tonic dialects of flie barbarians, which took place very freely,

would not of itself have destroyed the character of that lan-

guage, though it sullied its purity. The worst Law Latin of

the middle ages is still Latin, if its barbarous terms have

been bent to the regular inflections. It is possible, on the

or superfluous letters bj the best speak*

erS) and of the corrupt abbreriations usu*
al with the worst. Diludda rero erit

proDunclatlo primum, si rerba totaexe*
geiit, quorum pars derorari, pars destitui

soletf plerisque extremas syllabas non pro*

ferentibuB, dum priorum sono indulgent.
Ut est Kutem necessaria verborum expla*

oatio, Ita otunes computare et Telut ad*

numerare literas^ molestum et odiosuni.— Nam etTocaies frequentlssimccoeunt,
et consonantium qusedam ineequente to*
call dissimulantur

;
utriusque exemplum

posuimus
; Multum illeet terris. Vitatur

etiam duriorum inter se congresgus, unde
pfUexit et coUtgit^ et qua) adio loco dicta
sunt. 1. ii. c. 8t p.
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Other hand, to write whole pa^es of Italian, wherein every

word shall be of unequivocal Latin derivation, though the

character and personality, if I may so say, of the language be
entirely dissimilar. But, as I conceive, the loss of literature

took away the only check upon arbitrary pronunciation and
ujMjn erroneous grammar. Each people innovated through

caprice, imitation of their neighbors, or some of those inde-

scribable causes which dispose the organs of different nations

to different sounds. The French melted down the middle

consonants; the Italians omitted the final. Corruptions

arising out of ignorance were mingled with those of pronun-

ciation. It would have been marvellous if illiterate and
semi-barbarous provincials had preserved that delicate pre-

cision in using the inflections of tenses which our best scholars

do not clearly attain. Tlie common speech of any people whose
language is highly complicated will be full of solecisms.

The French inflections are not comparable in number or

delicacy to the Latin, and yet the vulgar confuse their most
ordinary forms.

But, in all probability, the variation of these derivative

languages from popular Latin has been considerably less

than it appears. In the purest ages of Latinity the citizens

of Rome itself made use of many terms which we deem
barbarous, and of many idioms which we should reject as

modern. That highly complicated grammar, which the best

writers employed, was too elliptical and obscure, too deficient

in the connecting parts of speech, for general use. We can-

not indeed ascertain in what degree the vulgar Latin differed

from that of Cicero or Seneca. It would be highly absurd

to imagine, as some are said to have done, that modern
Italian was spoken at Rome under Augustus.^ But I believe

it may be asserted not only that much the greater part of

those word* in the present language of Italy which strike

us as incapable of a Latin etymology are in fact derived

from those current in the Augustan age, but that very many
phrases which offended nicer ears prevailed in the same ver-

nacular speech, and have passed from thence into the modem
French and Italian. Such, for example, was the frequent

1 Tiraboftchi (Stoiia dell. Ttal. believe that either of them could mal»>
i. Ul. prelhre, p. .) Imputen thU parodox tain it in a literal sense.

U> Bembo and Quadrio; but I can hardljr
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use of prepositions to indicate a relation between two parts

of a sentence which a classical writer would have made to

depend on mere inflection.*

From the difficulty of retaining a right discrimination of

tense seems to have proceeded the active auxiliary verb. It

is possible that this was borrowed from the Teutonic lan-

guages of the barbarians, and accommodated both by them

and by the natives to words of Latin origin. The pa.ssive

auxiliary is obtained by a very ready resolution of any tense

in that mood, and has not been altogether dispensed with

even in Greek, while in Latin it is used much more fre-

quently. It is not quite so easy to perceive the propriety of

the active habeo or teneo, one or both of which all modern
languages have adopted as their auxiliimes in conjugating

the verb. But in some instances this analysis is not im-

proper; and it may be supjmsed that nations, careless of

etymology or correctness, applied the same verb by a rude

analogy to cases where it ought not strictly to have been

emijlcyed.'*

Next to the changes founded on pronunciation and to the

substitution of auxiliary verbs for inflections, the usage of

the definite and indefinite articles in nouns appears the most

considerable step in the transmutation of Latin into its deriva-

tive languages. None but Latin, I believe, has ever wanted

this part of speech ; and the defect to which custom recon-

ciled the Romans would be an insuperable stumbling-block

to nations who were to translate their original idiom into

that language. A coarse expedient of applying unus, ipse, or

ilU to the purposes of an article miglit perhaps be no unfre-

quent vulgarism of the provincials; and after the Teutonic

tribes brought in their own grammar, it was natural that a

corruption should become universal, which in fact supplied a
real and essential deficiency. ^

That the quantity of Latin syllables is neglected, or rather

1 M. Bonatny, In an esaay printed in

de TAcad^mle des Inscriptiona, t.

xxir., has produced several proofs of this

from the clae»ical writers on agriculture

and other arta, though Bonie of his In-

Btancea are not In point, hs any schoolboy

would have told him. This esKay, which

by Rome accident bad escaped my notice

till 1 had nearly finished the ob»ervatioas

In my text, contains, 1 think, the best

yiew that I have seen of the process of
tran.drion by which Latin was changed
into French and Italian. Add however,
the preface to Tlraboschi's third volume
and the thirty-second dissertation of Mu*
ratori.

2 See Lanzi, Snggio della Lingua Etrus-
ca, t. i. 0. 481; Mem. do FAcad. des In*
scrip, t. xxir. p. 682.
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lost, in modern pronunciation, seems to be generally pronuncin-

admitted. Whether, indeed, the ancient Romans, ‘*0“

in their ordinary speaking, distinguished the meas- l^Sated

ure of syllables with such uniform musical ac- quantity,

curacy as we imagine, giving a certain time to those termed

long, and exactly half that duration to the short, might very
reasonably be questioned; though this was probably done, or

attempted to be done, by every reader of poetry. Certainly,

however, the laws of quantity were forgotten, and an ac-

cenlual pronunciation came to predominate, before Latin had
ceased to be a living language. A Christian writer named
Commodianus, who lived before the end of the third century

according to some, or, as others think, in the reign of Con-
stantine, has left us a philological curiosity, in a series of

attacks on the pagan superstitions, composed in what are

meant to be verses, regulated by accent instead of quantity,

exactly as we read Virgil at present.^

It is not improbable that Commodianus may have written

in Africa, the province in which more than any the purity of

Latin was debased. At the end of the fourth century St.

Augustin assailed his old enemies, the Donatists, with nearly

the same arms that Commodianus had wielded against hea-

thenism. But as the refined and various music of hexame-
ters was unlikely to be relished by the vulgar, he prudently

adopted a ditferent measure.* All the nations of Europe seem

1 No description can (^re so adequate a
notion of this extraordinary performance
as a short specimen. Take the intro-

ductory lines; which really, prejudices

of education apart, are by no means in-

harmonious:—

Prsfatio nostra viam errant! demon-
strat,

Respcctumque bonum, oum venerit

Bsceuli meta,
iEternum fieri, quod discredont inscia

corda.

Ego similiter ormvi tempore multo,
Vana proeequeudo, parentibus iosciis

ipsia.

Abetuli me tandem inde, legendo de
lege.

Testifleor Bomlnum, doleo, prob! ci-

Tica turba
Inscia quod perdit, pergens decs quae-

rere vanoa.
Ob ea perdoctus ignores Instruo rerum.

Commodianus however did not keep
Up this excellence in every part. Some
of his lines are not reducible to any pro-

nunciation, without the summary rules

of I'rocrustes; as for instance

—

Paratus ad cpulas, ot refugisccre prie-

cepta: or, Capilloa inflcltis, oculos fuli-

gine relinitis.

It must be owned that this text ia

exceedingly corrupt, and I ahonld not
despair of seeing a truly critical editor,

unscrupulous as his fraternity are apt to

be, improve bis lines into unblemished
hexameters. TUI this time arrives, how-
ever, we must consider him either as

utterly ignorant of metrical distinctions,

or at least as aware that the populace
whom he addressed did not observe them
in speaking. Commodianus is publbihed
by Dawes at the end of his edition of

Minuoiiis Felix. Some specimens are

quoted in Harris's Philological Inquiries.
* Archsologia, vol. xiv. p. 188. The

following are the first lines :
—

Abundantia peccatorum solet firatret

conturbaro;
Propter hoc DonUnus noeter voluit nos

prsemonere,
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to love the trochaic verse ; it was frequent on the Greek and
Roman stage ; it is more common than any other in the

popular poetry of modern languages. This proceeds from
its simplicity, its liveliness, and its ready accommodation to

dancing and music. In St. Austin’s poem he united to a
trochaic measure the novel attraction of rhyme.
As Africa must have lost all regard to the rules of measure

in the fourth century, so it appears that Gaul was not more
correct in the next two ages. A poem addressed by Aus-
picius bishop of Toul to count Arbogastes, of earlier date

probably than the inva.sion of Clovis, is written with no regard

to quantity.' The bishop by whom this was composed is

mentioned by his contemporaries as a man of learning.

Probably he did not chose to perplex the barbarian to whom
he was writing (for Arbogastes is plainly a barbarous name)
by legitimate Roman metre. In the next century Gregory
of Tours informs us that Chilperic attempted to write Latin

verses ; but the lines could not be reconciled to any division

of feet; his ignorance having confounded long and short

syllables together.' Now Chilperic must have learned to

speak Latin like other kings of the Franks, and was a smat-

terer in several kinds of literature. If Chilperic therefore

was not master of these distinctions, we may conclude that

the bishops and other Romans with whom he conversed did

not observe them ; and that his blunders in versification arose

from ignorance of rules, which, however fit to be preserved in

poetry, were entirely obsolete in the living Latin of his age.

Indeed the frequency of false quantities in the poets even of

the fifth, but much more of the sixth century, is palpable.

Fortunatus is quite full of them. This seems a decisive

proof that the ancient pronunciation was lost. Avitus tells

Comparans ref^num ooelorum ret!culo
zniMO In mare,

Cougr^anti multos pL<«cefl, omne geaui
bine et Inde,

Quos cum traxlflrcnt od Httoa, tune
ooeperUDt separare,

Bonos in rasa mi8eruat,rellquo8 males
in mare.

This trash Is much below the lerel of
Augustin

; but it could not hsTs been
later than his age.

1 Recueil des Historiens, t, 1. p. 814;
It begins in the following manner : ^

Pro)celno oxpootabiU his Arbogasto
comitl

Auspieius, qni diligo« salutem dico

piurimam.
Hagnas ooelesti Domino rependo corde

gratias

Quod te Tullensi proxime magnum in

urbe Tidimus.
Multis me tuls artibus Isetiflcabas

antea,
8ed nunc fecisU maxlmo me exoltare

gaudio.

* Chilpericus rex confecit

duos libros, quorum Terslculi deblles nul*
lispedibussubsistere possunt: inquibus,
dum non intelligebat, prolongis syllabas

breres posult, et pro breribus longas sta-

tuebat. 1. t1. o. 46.
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us that few preserved the proper measure of syllables in

singing. Yet he was bishop of Vienne, where a purer pronun-

ciation might be expected than in the remoter parts of Gaul.*

Defective, however, as it had become in respect of pro-

nunciation, Latin was still spoken in France during ci,„ngeof

the sixth and seventh centuries. We have com- i*tiu into

positions of that time, intended for the people, in

grammatical language. A song is still extant in rhyme and
loose accentual measure, written upon a victory of Chlotaire

II. over the Saxons in 622, and obviously intended for circu

lation among the peo])le.* Foriunatus says, in his Life of

St. Aubin of Angers, tliat he should take care not to use any
expression unintelligible to the people.* Baudemind, in the

middle of the seventh century, declares, in his Life of St.

Amand, that he writes in a rustic and vulgar style, that the

reader may be excited to imitation.* Not that these legends

were actually perused by the populace, for the very art of

reading was confined to a few. But they were read publicly

in the churches, and probably with a pronunciation accommo
dated to the corruptions of ordinary language. Still the

Latin syntax must have been tolerably understood ; and we
may therefore say that Latin had not ceased to be a living

language, in Gaul at least, before the latter part of the

seventh century. Faults indeed against the rules of gram-
mar, as well as unusual idioms, perpetually occur in the best

writers of the Merovingian period, such as Gregory of

Tours; while charters drawn up by less expert scholars

deviate much further from purity.*

The corrupt provincial idiom became gradually more and
more dissimilar to grammatical Latin

;
and the lingua Ro-

mana rustica, as the vulgar patois (to borrow a word that I

cannot well translate) had been called, acquired a distinct

1 M6m. de TAcaddmie deti Inscrip*
fcioDs, t. ztU. Hist. Litt^raire de la

yrancOf t. ii. p. 28. It seems rather prob-
able that the poetry of Avitus belooga
to the fifth century, though not very &r
|W>m its termination. He was the cor-
respondent of Sldonios Apollinaris, who
died in 489, and we may presume his
poetry to have been written rather early
In life.

3 One stana. of this song will suffloe to

show that the lAtin language was yet
unchanged :

—
De Clotario est canere rege Fianoorum.

Qul ivi pugnare cum gente Sazonum,
Quam graviter proreuisset missis Saz-

onum,
8i non fuisset inclitus Ihro de gente

Burgundionum.

t PnecaTendum est, ne ad anres po-
pull minus allquld intelligfbile profe-

ratur. M4m. de PAcad. t. zvil. p. 712.
* Rustko et plebeio sennone propter

ezemplum et tmitationem. Id. ibid.

t Hist. Lltt4raire de la France, t. ill. p.

6. M4m. de I’Academie, t. zzir. p. 61i.
NouTesa Trail4 d« Diplomatique, t. iv.

p. 485.
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character as a new language in the eighth century.* Latin

orthography, which had been hitherto pretty well maintained

in books, though not always in charters, gave way to a new
spelling, conformably to the current pronunciation. Thus
we find lui, for illius, in the Formularies of Marculfus; and
Tu lo juva in a liturgy of Charlemagne’s age, for Tu ilium

juva. When this barrier was once broken down, such a

deluge of innovation poured in that all the characteristics of

Latin were effaced in writing as well as speaking, and the

existence of a new language became undeniable. In a

council held at Tours in 813 the bishops are ordered to have
certain homilies of the fathers translated into the rustic

Roman, as well as the German tongue.* After this it is

unnecessary to multiply proofs of the change which Latin

had undergone.

In Italy the progressive corruptions of the Latin language

Its corrup- were analogous to tliose which occurred in France,
tion in Italy, though wc do not find in writings any unequivocal

specimens of a new formation at so early a period. But the

old inscriptions, even of the fourth and fifth centuries, are

full of solecisms and corrupt orthography. In legal instru-

ments under the Lombard kings the Latin inflections are indeed

used, but with so little regard to propriety that it is obvious the

writers had not the slightest tincture of grammatical knowl-

edge. This observation extends to a very large proportion of

such documents down to the twelfth century, and is as ap-

plicable to France and Spain as it is to Italy. In these

charters the peculiar characteristics of Italian orthography

and grammar frequently appear. Thus we find, in the eighth

century, diveatis for debeatis, da for de in the ablative, avendi

for habendi, dava for dabat, cedo a deo, and ad ecclesia,

among many similar corruptions.® Latin was so changed,

it is said by a writer of Charlemagne’s age, that scarcely

any part of it was popularly knowm. Italy indeed had suf-

fered more than France itself by invasion, and was reduced

1 Hist. Lltt4raire de 1& Prance, t. tU.

p. 12. The editors say that it is men-
tioDed by name eren in the seTenth cen*
tury, which U very natural, as the cor-

ruption of Latin had then become strik-

ing. It is fiimiliarly known that illiterate

persons uruierstand a more correct lan-

guage than they use theniselres
;
so that

the corruption of Latin might have gone
to a considerable length among the peo-

ple, while sermons were preached, and
tolerably comprehended, in a purer
grammar.

* M6m. de TAcad. dcs. Insc. t. xvU.
See two memoirs in this volume by do
Clos and le Boeuf, especially the latter,

as well as that already mentioned in t
xxiv. p. 682, by M. Bonamy.

.
9 Muratori, Dissert, i. and xUii.
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to a lower state of barbarism, though probably, from the

greater distinctness of pronunciation habitual to the Italians,

they lost less of their original language than the French. I

do not find, however, in the writers who have treated this

subject, any express evidence of a vulgar language distinct

from Latin earlier than the close of the tenth century, when

it is said in the epitaph of Pope Gregory V., who died in

999, that he instructed the people in three dialects— the

Frankish or German, the vulgar, and the Latin.'

When Latin had thus ceased to be a living language, the

whole treasury of knowledge was locked up from

the eyes of the people. The few who might have consequent

imbibed a taste for literature, if books had been

accessible to them, were reduced to abandon pur-

suits that could only be cultivated through a kind of education

not ea.sily within their reach. Schools, confined to cathedrals

and monasteries, and exclusively designed for the purposes

of religion, afforded no encouragement or opportunities to

the laity The worst effect was, that, as the newly-formed

languages were hardly made use of in writing, Latin being

still preserved in all legal instruments and public corre-

spondence, the very use of letters, as well as of books, was

forgotten. For many centuries, to sum up the account of

ignorance in a word, it was rare for a layman, of whatever

rank, to know how to sign his name.® Their charters, till

the use of seals became general, were subscribed with the

mark of the cross. Still more extraordinary it was to find

one who had any tincture of learning. Even admitting

every indistinct commendation of a monkish biographer

(with whom a knowledge of church-music would pass for

literature^), we could make out a very short list of scholars.

1 Usus Franclscl, rulgari, et Toce

Latinl.
InstUuit populoa eloqulo triplet.

Fontanini dell’ Eloquenra Italiana, p.

15. Muratori. Diaaert. xxxii.

a HUtoire Litteralre de la France, t. Ti.

p. 20. Mnratori, Diaaert. xliii.

a Nouveau TraitA de Blplomatlque, t.

U. p. 419. Thla became, the editora aay.

much leaa unuaual about the end of the

thirteenth century ;
a pretty late period

!

A few aignaturea to deeda appear in the

fourteenth century ;
in the next they

are more frequent. Ibid. The emperor

Frederic Barbaroaaa could not read

(Struriua, Corpus Hist. Qerman. t. i.

p. 377), nor John king of Bohemia in the

middle of the fourteenth century (Sis-

mondi, t. V. p. 205), nor Philip the

Hardy, king of France, although the

son of St. Louia. (Velly, t. vi. p. 426 )

• Louia IV., king of Franco, laughing

at Fulk, count of Aqjou, who sang an-

thems among the choristers of Tours,

received the following pithy epistle from

his learned vassal: Noveritls, dominea

quod rex illlteratua eat asinus coronatua.

Gesta Comitum Andegavensiuro. In the

same book, Geoffrey, father of our Henry

II., is said to be optlme literatua j
which

perhaps imports little more learning

than hia ancestor Fulk possessed.
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None certainly were more distinguished as such than Charle-

magne and Alfred. But the former, unless we reject a very

plain te.stimony, was incapable of writing ;
* and Alfred found

difficulty in making a translation from the pastoral instruc-

tion of St. Gregory, on account of his imperfect knowledge

of Latin.*

Whatever mention, therefore, we find of learning and the

learned during these dark ages, must be understood to relate

only to such as were within the pale of clergy, which indeed

was pretty extensive, and comprehended nuuiy who did not

exercise the offices of religious ministry. But even the

clergy were, for a long period, not very materially superior,

as a body, to the uninstructed laity. A cloud of ignorance

overspread the whole face of the church, hardly broken by
a few glimmering lights, who owe much of their distinction

to the surrounding darkness. In the sixth century the best

writers in Latin were scarcely read ;
* and perhaps from the

middle of this age to the eleventh there was, in a general

view of literature, little difference to be discerned. If we
look more accurately, there will appear certain gradual

shades of twilight on each side of the greatest obscurity.

France reached her lowest point about the beginning of the

eighth century ; but England wa.s at that time more respecta-

ble, and did not fall into complete degradation till the middle

of the ninth. There could be nothing more deplorable than

1 The pamage In Eginh&rd, which has
occasioned m much dinpute, speaks for

iteelf : Tentnbat et scribere, tahulasque
et codicillos ad hoc in lectlcola sub
cerricalibus circumferre solebat, ut, cum
acuum tempos esset, manum efBgiandis

Uteris assuefaceret
;
sed parum prosper^

auccessit labor pnepotterus ae ser6 in>

choatus.
Many are still unwilling to beUere

that Charlemagne could not write. M.
Ampire observes that the emperor asserts

himself to have been the author of the

Libri Carolini, and is said by some to

have composed verses. Hist. Litt. de la

France, iii. 37. But did not Henry VIII.

claim a book against Luther, which was

not written by himself? Qtf* ./hcit per

{ilium, Jacit per se, is in all cases a royal

prerogative. Bven if the book were

Cbarlemagne^s own, might he not have

dictated it ? I have been informed that

there Is a manuscript at Vienna with

autograph notes of Charlemagne in the

margin. But is there sufficient evidence

of their genuineness ? The mneat d!ffi>

culty is to get over the wor£i which I
have quoted fW>m Eginbard. ,M. Ampere
ingeniously conjectures that the passage
does not relate to simple common writ>

ing, but to calligraphy
;
the art of delin>

eating characters in a Imutiful manner,
practised by the copyists, and of which a
contemporaneous specimen may be seen
in the well-known Bible of the British
Museum. Yet it must be remembered
that CharlemaraoM early life passed in

the depths of Ignorance ; and Eginhard
gives a fair reasou why ho failed in
acquiring the art of i^ting. that he
be^n too lata. Fingers of fifty are not
made for a new sklU. It is not, of
course, implied by the words that he
could not write his own name; but that
he did not acquire such a fiudllty as he
desired. [1848.]

* Spelman, Vit. Alfred. Append.
’ Hist. Littoralre de la France, t. Ui

p-6.
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the state of letters in Italy and in England during the suc-

ceeding century ; but France cannot be denied to have been
uniformly, though very slowly, progressive from the time of

Charlemagne.'

Of this prevailing ignorance it is easy to produce abun-

dant testimony. Contracts were made verbally, for want of

notaries capable of drawing up charters ; and these, when
written, were frequently barbarous and ungrammatical to an

incredible degree. For some considerable intervals scarcely

any monument of literature has been preserved, except a few
jejune chronicles, the vilest legends of saints, or verses equally

destitute of spirit and metre. In almost every council the

ignorance of the clergy forms a subject for reproach. It is

asserted by one held in. 992 that scarcely a single person was
to be found in Rome itself who knew the first elements of

letters.* Not one priest of a thousand in Spain, about the

age of Charlemagne, could address a common letter of salu-

tation to another.* In England, Alfred declares that he

could not recollect a single priest south of the Thames (the

most civilized part of England), at the time of his accession,

who understood the ordinary prayers, or could translate Latin

into his mother-tongue.* Nor was this better in the time of

Dunstan, when, it is said, none of the clergy knew how to

write or translate a Latin letter.* The homilies which they

1 These fourdArkcentarieSj the eighth,
ninth, tenth, and eleyenth, occupy fiye

large quarto yolumes of the Literary
History of France, by the fathers of St.

Maur. But the most useful part will

be found in the general yiew at the com*
menceinent of each volume; the re*
mainder is taken up with bit^raphies,
into which a reader may diye at random,
and sometimes bring up a curious fact.

I may refer also to the 14th voinme of
Leber, Collections Relatives i I’ilistoire

^e France, where some learned disserta-
tions by the Abb^s Lebeuf and Goujet, a
little before the middle of the last cen-
tury, are reprinted. [Nots I.]

Tiraboschi, Storia della Letteratura,
t. iii., and Muratori’s forty-third Disser-
tation, are good authorities for the cou-
dition of letters in Italy

;
but I cannot

easily give references to all the books
which I have consulted.

* Tintboecbl, t. iii. p. 198.
’ Mabillon, De Re Diptomatlcft, p. 55.

The reason alleged. Indeed, is that they
were wholly occupied with studying
Arabic, in order to carry on a contro-

VOL. UI. 18

versy with the Saracens. But, as this is

not very credible, we may rest with the
main l^tthat they could write no I«atla.

^ Spelman, Yit. Alfred. Append. The
whole drift of Alf^^’s preface to this

translation is to defend the expediency
of rendering books into English, on ao*

count of the geueral Ignorance of Latin.

The zeal which this excellent prince
shows for literature Is delightful. Let
us endeavor, he says, that ^1 the Eng-
lish youth, especially the children of
those who are free-born, and can educate
them, may learn to read English before

they take to any employment. After-

wards such as please may be instructed

in Latin. Before the Danish Invasion
indeed, he tells us. churches were wel

furnished with books; but the priests

?

;ot little good from them, being written

n a foreign language which they could
not understand.

5 MablUon, De Re Diplomatic&, p. 56.

Ordericus Yitalls, a more candid judge of

our unfortunate ancestors than other
contemporary annalists, says that the

English were, at the Conquest, rude and
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preached were compiled for their use by some bishops

from foimer works of the same kind, or the writings of the

This universal ignorance was rendered unavoidable, among

Bc««ity of Other causes, by the scarcity of books, which could

book!. only be procured at an immense price. From the

conquest of Alexandria by the Saracens at the beginning of

the seventh century, when the Egyptian papyrus almost

ceased to be imported into Europe, to the close of the elev-

enth about which time the art of making paper from cotton

ra"s’seems to have been introduced, there were no materials

for writin-r except parchment, a substance too expensive to be

readily spared for mere purposes of literature.' Hence an

unfortunate practice gained ground, of erasing a m^usenpt

in order to substitute another on the same skin, ihis occa-

sioned the loss of many ancient authors, who have made way

for the Icn-ends of saints, or other ecclesiastical rubbish.

If we would listen to some literary historians, we should

believe that the darkest ages contained many indi-

cant. of
viduals, not only distinguished among their contem-

Ten iS poraries, but positively eminent for abilities and
Uterature.

j^^owled'^e. A proncness to extol every monk of

whose production a few letters or a devotional treatise sur-

vives, every bishop of whom it is related that he composed

homilies, runs through the laborious work of the Benedic-

almost illiterate, which he ascribe to

the Danish Invasion. Du Cheane, Hist.

Norm. Script, p. 618. However, Injfulftia

tells UB that the library of Croyland con-

tained above three hundred volumes,

till the unfortunate fire that destroyed

that abbey in 1091. Gale, XV Scriptures,

fc. i. 93. Such a library was very ex-

traordinary in the eleventh century, and

could not have been equalled for some

aaes afterwards. Ingulfus mentioM at

the same time a nadir, as ho calls it, or

planetarium, executed in vario^

This had been presented to abbot Tu^
ketul In the tenth century by a king of

France, and was, I make no doubt, of

Arabian or Gre?k manufacture.

I Parchment was so scarce toat none

Annifi he nrocured about 1120 for an

Ulnminated copy of the BlWe. Wartoo’e

Hlet. of English Poetry, Dissert. 1^ I

suppose the deficiency was of skins beau-

tiful enough for thU purpose
;

it cannot

be meant that there was no parchment

for legal instruments.

Manuscripts written on papyrus, as

may be supposed from the fragility of

the material, as well as the difficulty of

procuring it, ere of extreme rarity. That

in the British Museum, being a charter

to a church at Ravenna in 672, is in

every respect the most curious : and in-

deed both Mablllon and Muratori seem
never to have seen anything written on

papyrus, though they trace its occasional

use down to the eleventh or twelfth cen

turies. Mablllon, Do Re Diplonmtica, 1.

U. : Muratori. Antichlti ItalUne, Dis-

sert. xliil. p. 602. But the authors ol

the Nouveau Traitd de Diplomatique

speak of several manuscripts on this

inaterial as extant in France and Italy,

t. i. p. 4B8.

As to the general scarcity and high

price of books in the middle ages, Rob-
ertson (Introduction to Uist. Charles

V. note X.), and Warton in the above-

cited dissertation, not to quote authors

less accessible, have collected some of the

Wading Ihcts
;
towhom I refer the reader
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tine.s of St. Maur, the Literary History of France, and, in a

less degree, is observable even in Tiniboschi, and in most

books of this class. Bede, Alcuin, Hincinar, Raban, and a

number of inferior names, become real giants of learning in

their uncritical panegyrics. But one might justly say that

ignorance is the smallest defect of the writers of these dark

ages. Several of them were tolerably acquainted with books

;

but that wherein they are uniformly deficient is original argu-

ment or expression. Almost every one is a compiler of

scraps from the fathers, or from such semi-classical authors as

Boethius, Cassiodorus, or Martianus Capella.^ Indeed I am
not aware that there appeared more than two really consider-

able men in the republic of letters from the sixth to the mid-

dle of the eleventh century— John, sumamed Scotus or

Erigena, a native of Ireland ; and Gerbert, who became
pope by the name of Silvester II. : the first endowed with a
bold and acute metaphysical genius ; the second excellent, for

the time when he lived, in mathematical science and mechan-

ical inventions.”

1 Lest I should seem to bare spoken
too peremptorily. I wish it to be under-
stood thHt I pretend to hardly any direct
acquaintance with these writers, and
found my censure on the authority of
others, chii-Hy indeed on the admissions
of those who are too disposed to fi«l] into
a stniin of panegyric. See Ifistoire

Litteraire do la France, t. it. p. 281 et

alibi.
s John Scotus. who, it is almost need-

less to say, uiu.st not be confounded with
the still more famous metaphysician
Duns Scotus, lived under Charles the
Bald, in the middle of the ninth century.
It admits of no doubt that John Scotus
was, in a literary and philosophical sense,

the most remarkable man of the dark
ages; nc one else had his boldness, hU
subtlety in threading the labyrinths of
metaphysical speculations which, in the
west of Europe, baU been utterly disre-

garded. But it is another question
whether he can bo reckoned an original
writer; those who have attended most to
bis tre;itUe De Divisione Naturae, the
most abstruse of his works, consider it oa
the development of an oriental philos>
ophy, acquired during his residence In
Greece, and nearly coinciding with some
of the later Platonism of the Alexandrian
school, but with a more unequivocal
tendency to pantheism. This manifests
itself in some extracts which have lat-

terly been made from the treatise De
DivUione Natunc; but though Scotus

had not the reputation of unblemished
orthodoxy, the drift of his philosophy
was not understood in that barbarous
period. He might, indeed, have excited

censure by his intrepid preference of
reason to authority. “ Authority,” ho
says, “springs from reason, not reason

from authority— true reason needs not
be confirmed by any authority.” La
veritable importance historique, says

Ampere, de Scot Erigdno n'est done pas
dans ses opinions

;
celles-ci n'ont d'autre

intcr^t que leur date et le lieu ou elles

apparaisKeut. Sans doute, 11 est piquant
et bizarre de voir ccs opinions orietitales

et alexandrines surgir au IX« siOcle, 4
Paris, 4 la cour de Charles le Chauve;
mais cc qui u'est pas seulement piquant
ct bizarre, ce qui Interesse le diiveloppe-

ment de I’esprit huinain. e'est que la

question ait 6t^ pos<ie. d^s lors. si nette-

ment entre rautoriC^ et la raison, et si

4nergiquement r^olue en favour dc la

seconde. En un mot, par ses id^s. Soot
Erig^no est encore un pbilosophe de Tan-
tiquit^ Grecque

;
et par rindependauce

bautement accus6o de son point do vue
philo.«opbique, il est d^4 un d^vancier

dc la philosophie moderne. Hist. Litt.

iii. 146.
Silvester IT. died In 1003. Whether

he first brought the Arabic numeration
into Europe, as has been commonly said,

seems uncertain
;

it was at least not
much practised for some centuries after

his death.

Digitized by Google



276 CAUSES OF THE Chap. IX. Pakt I.

If it be demanded by what cause it happened tliat a few
.sparks of ancient learning survived throughout this

lung winter, we can only a.scribc their pre.servation

— ^ establishment of Christianity. Religion alone

made a bridge, as it were, aero-s the chaos, and has

linked the two periods of ancient and modern civilization.

Without this connecting principle, Europe might indeed have
awakened to intellectual pursuits, and the geniu.s of recemt

times needed not to be invigorated by the imitation of antiq*

uity. But the memory of Greece and liome would have
been feebly preserved by tradition, and the monuments of

those nations might have excited, on the return of civilization,

that vague sentiment of speculation and wonder with which
men now contemplate Persepolis or the Pyramids. It is not,

however, from religion simply that we have derived this tid-

vantage, but from religion as it was modified in tlie dark ages.

Such is tlie complex reciprocation of good and evil in the dis-

pensations of Providence, that we may assert, with only an
apparent paradox, that, had religion been more pure, it would
have been less permanent, and thiit Christianity has been pre-

served by means of its corruptions. The sole hope for lit-

erature depended on the Latin language
;
and I do not see

why that should not have been lost, if three circumstances in

the prevailing religious system, all of which we are justly

accustomed to disapprove, had not conspired to maintain it—
the pai)al supremacy, the monastic institutions, and the use of

a Latin liturgy. 1. A continual intercourse was kept up, in

consequence of the first, between Rome and the several na-

tions of Europe ; her laws were received by the bishops, her

legates presided in councils ; so that a common language was
as necessary in the church as it is at present in the diplo-

matic relations of kingdoms. 2. Throughout the whole course

of the middle ages there was no learning, and very little regu-

larity of manners, among the parochial clergy. Almost every

distinguished man was either the member of a chapter or of

a convent. The monasteries were subjected to strict rules

of discipline, and held out, at the worst, more opfjortunitics

for study than the secular clergy possessed, and fewer for

worldly dissipations. But their most important service was
as secure repositories for books. All our manuscripts have
been preserved in this manner, and could hardly have de-

scended to us by any other channel ; at least there were in-
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tervals when I do not conceii'e that any royal or private

libraries existed.* 3. Monasteries, however, would probably

have contributed very little towards the preservation of learn-

ing, if the Scriptures and the liturgy had been translated out

of Latin when that language ceased to be intelligible. Every
rational principle of religious worship called for such a change

;

but it would have been made at the expense of posterity.

One might presume, if such refined conjectures were con-

sistent with historical caution, that the more learned and

sagacious ecclesiastics of those times, deploring the gradual

corruption of the Latin tongue, and the danger of its absolute

extinction, were induced to maintain it as a sacred language,

and tlie de[K)sitory, as it were, of that truth and that science

which would be lost in the barbarous dialects of the vulgar.

But a simpler explanation is found in the radical dislike of

innovation which is natural to an established clergy. Nor
did they w.ant as good pretexts, on the ground of convenience,

as are commonly alleged by the opponents of reform. They
were habituated to the Latin words of the church-service,

which had become, by this association, the readiest instru-

ments of devotion, and with the majesty of which the Ro-
mance jargon could bear no comparison. Their musical

chants were adapted to these sounds, and their hymns de-

pended, for metrical effect, on the marked accents and power-
ful rhymes which the Latin language affords. The vulgate

.Latin of the Bible was still more venerable. It was like

a copy of a lost original ; and a copy attested by one of the

1 Charlemagne had a library at Aix-
la-Chapelle, which he directed to be Bold
at htB death for the benefit of the poor.
HIb son Louis ia said to hare collected
some books. But this rather confirms,
OQ the whole, my supposition that, in
come periods, no royal or private libraries

existed, since there were not always
princes or nobles with the spirit of Char-
lemagne, or even Louis the Debonair.

W'^e possess a cahilogue,” says M.
Ampdre (quoting d'Achery's Spicilcgium,
ii. 310), “ of the library in the ablwy of
8t. Riquier, writhm in 831; it consists
of 25<} volumes, some containing w^veral
works. Chri.stian writers are in great
majority; but we find also the Eclogues
of Virgil, the Rhetoric of Cicero, the
Hlshjry of Homer, that is, the works
ascribi^ to Dictys and Dares.” Ampere,
Hi. 236. Can anything be lower than
this, if notiling Is omitted more valuable
than what is mentioned ^ The Rbetorio

of Cicero was probably the spurious books
Ad Heronnium. But other libraries must
have been somewhat better furnished
than this

;
else the I>atin authors would

have been still less known in the ninth
century than they actually were.

In the gradual progre.ss of learning, a
very small number of princes thought it

honorable to collect books. Perhaps no
earlier instance can be mentioned than
that of a most re.spectable man, William
III., Duke of Uuienne, in the first part
of the eleventh century. Fult dux iste,

says a contemporary writer, a pucritia
doctus Uteris, et satis notitUm Berip-

turarum habuit
;

librorum copiani in
palatio suo servavit

;
et .si forte a fre-

quentia causarum et tumultu vucaret,

Icctionl per sclpsum operam dabat long!-

oribus noctibus elucubrans in libris,

donee somno vinceretur. Kec. des Hist.

X. 166.
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most oiainent fathers, and by the general consent of the

church. These are certainly no adequate excuses for keep-
ing the people in ignorance ; and the gross corruption of the

middle age.s is in a great degree assignable to this policy.

But learning, and consequently religion, have eventually de-

rived from it the utmost advantage.

In the slimlows of this universal ignorance a thousand

sup«rati- superstitions, tike foul animals of night, were prop-
tioM. agated and nourished. It would be veiy unsatis-

factory to exhibit a few .specimens of this odious bi'ood, when
the real chanu-ter of those times is only to be judged by
their accumulated multitude. In every age it would be easy

to select proofs of irrational supei’stition, which, separately

considered, seem to degrade mankind from its level in the

creation ; and perhaps the contemporaries of Swedenborg
and Southcole have no right to look very contemptuously
upon the fanaticism of their ancestors. There are many
books from which a sufficient number of instances may be
collected to show the absurdity and ignorance of the middle

ages in this respect. I shall only mention two, as afibrding

more general evidence than any local or obscure supersti-

tion. In the tenth century an opinion prevailed everywhere
that the end of the world was approaching. Many charters

begin with these words, “ As the world is now drawing to its

close.” An army marching under the emperor Otho I. was
so terrified by an eclipse of the sun, which it conceived to

announce this consummation, as to disperse hastily on all

sides. As this notion seems to have been founded on some
confused theory of the millennium, it naturally died away
when the seasons proceeded in the eleventh century with
their usual regularity.^ A far more remarkable and perma-
nent superstition was the appeal to Heaven in judicial con-

troversies, whether through the means of combat or of ordeal.

The principle of these was the same ; but in the former it

was mingled with feelings independent of religion— the nat-

ural dictates of resentment in a brave man unjustly accused,

and the sympathy of a warlike people with the display of

skill and intrepidity. These, in course of time, almost oblit-

erated the primary character of judicial combat, and ulti-

mately changed it into the modern duel, in which assuredly

1 Robertson, Introiluction to Hist. Allemands, t. ii. p. 880; Hist. LitUrain
Charles V. note 13; Schmidt, Hist, dea do ia France, t. yi.
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there is no mixture of superstition.^ But, in the various

tests of innocence which w'ere called ordeals, this stood un-

disguised and unqualified. It is not necessary to describe

what is so well known— the ceremonies of trial by handling

hot iron, by plunging the arm into boiling fluids, by floating

or sinking in cold water, or by swallowing a piece of conse-

crated bread. It is observable that, as the interference of

Heaven was relied upon as a matter of course, it seems to

have been reckoned nearly indifferent whether such a test

was adopted as must, humanly considered, absolve all the

guilty, or one that must convict all the innocent. The or-

deals of hot iron or water were, however, more commonly
used ; and it has been a perplexing question by what dex-

terity these tremendous proofs were eluded. They seem at

least to have placed the decision of all judicial controversies

in the hands of the clergy, who must have known the secret,

whatever that might be, of satisfying the spectators that an

accused person had held a mass of burning iron with impu-

nity. For several centuries this mode of investigation was
in great repute, though not without opposition from some
eminent bishops. It does discredit to the memory of Charle-

magne that he was one of its warmest adv'ocates.* But the

judicial combat, which indeed might be reckoned one species

of ordeal, gradually put an end to the rest ; and as the church

acxjuired better notions of law, and a code of her own, she

1 Daolling, In th« modern eenee of the
14‘Ord. exclnslve of casual frays nnil sin^^lo

combat during war, was unknown beforo

the sixteenth century. But wo find one
anectlote which seems to illustrate its

derivation from the judicial combat.
The dukes of Lancaster and Brun.«\vick,

liaving some differences, agreed to decide

them by duel before John king of France.
The lists were prepared v^ith the solem-

nity of H real trial by battle; but the
king interfered to prevent the engage-
ment. Viltaret, t. ix. p. 71. The bar-
barous pntctice of wearing swords as a
part of domestic dress, wliich tended
very much to the frequency of duelling*
was not introduced till the hitter part of
the 15th century. I can only find one
rint in Montfaucon’s Monuments of the
rench monarchy where a sword is worn

without armor before the reign of
Charles YlII. : though a few, as early

as the reign of Charles YI., have short
daggers in their girdles. The excep-

tion is a figure of Charles VII. t. Ul.

pi. 47.
3 Balusii Capitularia, p. 444. It was

proliibited by Louis the Debonair; a man.
as I have noticed in another place* not
inferior, as a legislator, to his father.

Ibid. p. 668. “ The spirit of party,**

says a late writer, has often accused
the church of having devised these bar-
barous methods of discovering truth —
the duel and the ordeal

;
nothing can be

more unjust. Neither one nor the other
Is derived from Christianity

;
they existed

long before in the Germanic u.sages.**

Ampere, Ui.st. IJtt. de la France, Hi.

180. Any one must have been very ig-

norant who attributed the invention of

ordeals to the church. But during the
dark ^es they wore always sanctioned.

Agobard, from whom M. Ampere gives a
quotation, in the reign of Louis the
Debonair wrote strongly agsiinst them

;

but this WHS the remonstrance of a
superior man in an age that was iU-

incllned to hear him.
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strenuou.oly exerted herself against all these barbarous super-

stitions.*

But the religious ignorance of the middle ages sometimes

KnthuiiMUo burst out in ebullitions of epidemical enthusiasm,
riring*. more remarkable than these superstitious usages,

though proceeding in fact from similar causes. For enthu-

siasm is little else than superstition put in motion, and is

equally founded on a strong conviction of supernatural agency
without any just conceptions of its nature. Nor has any de-

nomination of Christians produced, or even sanctioned, more
fanaticism than the church of Rome. These epidemical
frenzies, however, to which I am alluding, were merely
tumultuous, though certainly fostered by the creed of per-

petual miracles which the clergy inculcated, and drawing a
legitimate precedent for religious insurrection from the cru-

sades. For tliese, among other evil consequences, seem to

have principally excited a wild fanaticism that did not sleep

for several centuries.^

The first conspicuous appearance of it was in the reign of

Philip Augustus, when the mercenary troops, dismissed from
the pay of that prince and of Henry II., committed the

greatest outrages in the south of France. One Durand, a

carpenter, deluded it is said by a contrived appearance of the

Virgin, put himself at the head of an army of the populace,

in order to destroy these marauders. His followers were

styled Brethren of the White Caps, from the linen coverings

of their heatls. They bound themselves not to play at dice

1 Ordeals were not actually abolished

in France, notwithstanding the law of
Louis aboTe>nientioned, so late as the
eleventh ccntur>' (Bouquet, t. xi. p. 430},
nor in England till the reign of Henry
III. Someof the stories wc read, where*
in acrutted pernons have pas.««d trium-
phantly through the.se severe proofs, are

perplexing enough; and perhaps it is

safer, as well as easier, to deny than to

explain them. For example, a writer in

the Archieologia (vol. xv. p. 172) haa
shown that Kmma, queen of Edward the

Confessor, did not perform her trial by
stepping ^tween, as Blackstoue imagines,

but upon nine red-hot ploughshares. But
he seems not aware that the whole story

is unsupported by any contemporary or

even respectable testimony. A similar

anecdote is related of Cunegunda, wife

of the emperor Henry II., which proba-

bly gave Hse to that of Emma. There
are, however, medicaments, as is well

known, that protect the skin to a certain

degree against the effect of fire. This phe-
nomenon would pass for miraculous, and
form the basis of those exaggerated
stories in monkish books.

^ The most singul.ar effect of this cru-
sading spirit was witnessed in 1211, when
a multitude, amounting, as some say, to

90,000. chiefly composed of children, and
communded by a child, set out for the
purpose of recovering the Holy Land.
They oamo for the most part from Ger-
many, and reached Genoa without harm.
But, finding therean obstacle which their

imperfect knowledge of geography had
not anticipated, they soon dis]>or^ in
various directions. Thirty thmiaand ar-

rived at Marseilles, where part were mur-
dered, part probably sturveil, and the
rest sold to the Siaracens. Annali di Mi>-

ratori, A.D. 1211; Velly, Hist, de Franco,
t. iv. i>. 206.
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nor frequent taverns, to wear no affected elothing, to avoid

perjury and vain swearing. After some successes over the

plunderers, they went so far as to forbid the lords to take

any dues from their vassals, on pain of incurring the indig-

nation of the brotherhood. It may easily be imagined that

they were soon entirely discomfited, so that no one dared to

own that he had belonged to them.*

During the captivity of St. Louis in Egypt, a more exten-

sive and terrible ferment broke out in Flanders, and spread

from thence over great part of France. An impostor de-

clared himself commissioned by the Virgin to preach a cru-

sade, not to the rich and noble, who for their pride had been

rejected of God, but the poor. His disciples were called

Pastoureaux, the simplicity of shepherds having exjxised

them more readily to this delusion. In a short time they

were swelled by the confluence of abundant streams to a
moving mass of a hundred thousand men, divided into com-
panies, with banners bearing a cross and a lamb, and com-
manded by the impostor’s lieutenants. He assumed a priestly

character, preaching, absolving, annulling marriages. At
Amiens, Bourges, Orleans, and Paris itself, he was received

as a divine prophet. Even the regent Blanche, for a time,

was led away by the popular tide. His main topic was re-

proach of the clergy for their idleness and corruption—

a

theme well adapted to the ears of the people, who had long

been uttering similar strains of complaint. In some towns

his followers massacred the priests and plundered the monas-
teries. The government at length began to exert itself; and
the public sentiment turning against the authors of so much
confusion, this rabble was put to the sword or dissipated.®

Seventy years afterwards an insurrection, almost exactly

parallel to this, burst out under the same pretence of a cru-

sade. These insurgents, too, bore the name of Pastoureaux,

and their short career was distinguished by a general mas-
sacre of the Jews.*

But though the contagion of fanaticism spreads much
more rapidly among the populace, and in modern times is al-

most entirely confined to it, there were examples, in the middle

JVelly, t. III. p. 296; Du Cange, t. * Velly, Hist, de France, t. tUI. p. 99.

CapticUti. The rontinnutor of XnnfrU ftaye, eicut
* Velly, Hi«t. dc France, t. t. p. 7; fumuR imbitA evanult tota ilia commotio.

Du Gunge, PantorelU. j?piciUgiua», t. Ui. p. 7t-
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ages, of an epidemical religious lunacy, from which no class

was exempt. One of these occurred about the year 1260,
when a multitude of every rank, age, and sex, marching two
by two in procession iUong the streets and public roads,

mingled groans and dolorous hymns with the sound of
leathern scourges which they exercised upon their naked
backs. From this mark of penitence, which, as it bears at

least all the appearance of sincerity, is not uncommon in the

church of Rome, they acquired the name of Flagellants.

Their cjireer began, it is said, at Perugia, whence they spread
over the rest of Italy, and into Germany and Poland. As
this spontaneous fanaticism met with no encouragement from
the church, and was prudently discountenanced by the civil

magistrate, it died away in a very short time.* But it is more
surprising that, after almost a century and a half of continual

improvement and illumination, another irruption of popular

extravagance burst out under circumstances exceedingly

similar.^ “In the month of August 1399,” says a contem-

porary historian, “ there appeai’ed all over Italy a description

of persons, called Bianchi, from the white linen vestment

that they wore. They passed from province to province,

and from city to city, crying out Misericordia ! with their

faces covered and bent towards the ground, and bearing

before them a great crucifix. Their constant song was, Stabat

Mater dolorosa. This lasted three months ; and whoever did

not attend their procession was reputed a heretic.”* Almost
every Italian writer of the time hikes notice of these Bianchi

;

and Muratori ascribes a remai’kable reformation of manners
(though certainly a very transient one) to their influence.*

Nor were they confined to Italy, though no such meritorious

exertions are imputed to them in other countries. In France
their practice of covering the face gave such opportunity to

crimes as to be prohibited by the government;* and we have
an act on the rolls of the first parliament of Henry IV., for-

1 Velly, t. Y. p. 279; Du Cango, Y. common among Individuals, that we can*
Verberatio. not be surprised at their sometimes

* Something of a similar kind is men* becoming in a manner national. Aza*
tioned by O. Villani, under the year rius, a chronicler of Milan, after describ*
1310. 1. viii. c. 122. ing the almost incredible dissoluteuesa

3 Anna!. Mediolan. in Murat. Script, of Pavia, gives an account of au iustan*

Rer. Ital. t. xvi. p. 882; G. Stella. Ann. taucous reformation wrought by the
Oenuens. t. xvii. p. 1072 ;

Chron. Foro* preaching of a certain ft-iar. Thla waa
iiviense, t. xix. p. 874; Ann. Bonin* about 18^. Script. Rer. Ital. t. rvi.

oontri, t. xxl. p. 79. p. 875.
* Dissert. 76. Sudden transitions from ^ Yiilaret, t. xii. p. 327.

profligate to austere manners were so
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bidding any one, “ under pain of forfeiting all his worth, to

receive the new sect in white clothes, pretending to great

sanctity,” which had recently appeared in foreign parts.'

The devotion of the multitude was wrought to this feverish

height by the prevailing system of the clergy. In pretended

that singular jx)lytheism, which had been grafted on

Christianity, nothing was so conspicuous as the belief of perpet-

ual miracles—if indeed those could properly be termed mir-

acles which, by their constant recurrence, even upon trifling

occjusions, might seem within the ordinary dispensations of

Providence. These superstitions arose in what are called

primitive times, and are certainly no part of popery, if in that

word we include any especial reference to the Roman see.

But successive ages of ignorance swelled the delusion to such

an enormous pitch, that it was as diflScult to trace, we ma}' say

without exaggeration, the real religion of the Gospel in the

popular belief of the laity, as the real history of Charle-

magne in the romance of Turpin. It must not be supposed

that these absurdities were produced, as well as nourished,

by ignorance. In most cases they were the work of deliber-

ate imposture. Every cathedral or monastery had its tutelar

saint, and every saint his legend, fabricated in order to enrich

the churches under his protection, by exaggerating his vir-

tues, his miracles, and consequently his power of serving

those who paid liberally for his patronage.^ Many of those

saints were imaginary persons; sometimes a blundered in-

scription added a name to the calendar, and sometimes, it is

said, a heathen god was surprised at the company to which
he was introduced, and the rites with which he was honored.*

It would not be consonant to the nature of the present

work to dwell upon the erroneousness of this re-

ligion ; but its effect upon the moral and intellect- »rig'ng
*

ual character of mankind was so prominent, that ‘Ws

no one can take a philosophical view of the
®“'

middle ages without attending more than is at present fash-

ionable to their ecclesiastical history. That the exclusive

worship of saints, under the guidance of an artful though

1 Rot. Pari. T. 111. p. 428.
I This Is confessed by the authors of

Histoire Utt^ralre de la France. 1. 11. p. 4j
and indeed by many catholic writers. 1
need not quote Mosheim, wlio more than
eoQflrms erery word of my teat.

* Middleton’s Letter from Rome. If
some of our eloquent countryman’s po-

sitions should be disputed, there are still

abundant catholic testimonies that Imag-
inary saints bare been canonised.
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illiterate priesthood, degraded the understanding and begot a
stupid credulity and fanaticism, is sufficiently evident. But
it was also so managed as to loosen the bonds of religion and
pervert the standard of morality. If these inhabitants of

h<*aven had been represented as stern avengers, accepting no

slight atonement for heavy offences, and prompt to inter[x»se

their control over natural events for the detection and pun-

ishment of guilt, the creed, however impossible to be recon-

ciled with experience, might have proved a salutary check

upon a rude people, and would at least have had the only

palliation that can be offered for a religious imiwsfure, its

political expediency. In the legends of those times, on the

contrary, they appeared only as perpetual intercessors, so

good-natured and so jwwerful, that a sinner was more em-
phatically foolish than he is usually represented if he failed

to secure himself against any bad consequences. For a little

attention to the saints, and especially to the Virgin, with due

liberality to their servants, had saved, he would be told, so

many of the most atrocious delinquents, that he might

equitably presume upon similar luck in his own case.

This monstrous superstition grew to its height in the twelfth

century. For the advance that learning then made was by
no means sufficient to counteract the va-^t increase of monas-

teries, and the opportunities which the greater cultivation of

modem languages afforded for the diffusion of legendary

tales. It was now, too, that the veneration paid to the

Virgin, in early times very great, rose to an almost exclusive

idolatry. It is difficult to conceive the stupid absurdity and
the disgusting profaneness of those stories which were in-

vented by the monks to do her honor. A few examples have
been thrown into a note.'

1 Le Grand d’Aussy ban jrJven In

the fifth volume of hlA Fabliaux, several

of the reli^ous tales by which the monks
endeavored to withdnw the people from
romances of chivalry. The following

specimens will abundantly confirm my
assertions, which may perhaps appear
harsh and extravagant to the reader.

There was a man whosio occupation
was highway robbery

;
but whenever he

set out on any such expedition, he was
careful to address a prayer to the Virgin.

Taken at last, he was sentenced to be
hanged. While the cord was round his

neck he made bis usual prayer, nor was
it ineffectual. The Virgin supported his

feet with her white hands/* and thus
kept him alive two days, to the no small
surprise of the executioner, who at-
tempted to complete his work with
strokes of a sword. But the same in-

visible hand turned aside the weapon,
and the executioner was compelled to

release his victim, acknowledging the
miracle. The thief retired into a mon-
astery, which is always the termination
of these deliverances.

At the monastery of St. Peter, near
Cologne, lived a monk perfectly dissolute
and irreligious, but very devout towards
the ApOHtle. Unluckily he died sud-
denly without confession. The fleodJ
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Whether the superstition of these dark ages had actually

passed that point when it becomes more injurious

to public morals and the welfare of society than altogether

the entire absence of all religious notions is a

very complex question, upon which I would by no

means pronounce an affirmative decision.' A salutary in-

fluence, breathed from the spirit of a more genuine religion.

came aa usual to .seise hta soul. St. Pe*
ter, vexed at lo.^ng ao faithful a votary,
b«{K>uj<ht Goil to admit the monte into
Paradisti. His* prayer wa« refu.ned; and
though the whole body of sain ta. apos-
tles, angels, and martyrs joined at his

request to make interest, it was of no
avail. In tills extremity he had recourse
to the Mother of God. “ Fair lady,” he
said, ” iny monk is lost if you do not
interfere for him

\
but what U impossible

for us will tie but sport to you, if you
please to assist us. Your Son, if you but
speak a woni, must yield, since it is

in your power to command him.” The
Queen Mother assented, and, followeil by
all the virgins, moved towards her Son.
He who had himself given the precept,

Honor thy father and thy mother, no
sooner saw his own parent approach
than he rose to receive her; and taking
her by tlie hand inquired her wishes.
The rest may be ea.«ily conjectured.
Compare the gross stupidity, or rather
the atrocious impiety of this tale, with
the pure theism of the Arabian Nights,
and judge whether the Deity was better
worshipped at Cologne or at Bagdad.

It is unnecessary to multiply instances
of this kind. In one tale the Virgin
takes the shape of a nun, who had
eloped from the convent, and performs
her duties ten years, till, tired of a liber-

tine life, she returns unsuspected. This
was in consideration of her having never
omitted to say an Ave as she pas^>d the
Virgin's image. In another, a gentle-
man, in love with a handsome widow,
consents, at the instigation of a sorcerer,
to renounce God and the saints, but
cannot be persuaded to give up the
Virgin, well knowing that if he kept
her his friend he should obtain pardon
through her means. Accordingly she in-

spired his mistress with so much passion
that he married her within a few ^ys.
These tales, it may be said, were the

E
roduction or ignorant men, and dreu-
kted among ^e populace. Certainly

they would baTe excited contempt and
Indignation in the more enlightened
clergy. But I am concerned with the
general character of religious notions
among the people : and for this It is bet-

ter to take such popular compositions,
adapted to what the laity already be-

lieved, than the writings of comparatively
learned and retiectlng men. However,
stories of the same cast are frequent ia
the monkish historians. Matthew Paris,

one of the most respectable of that class,

and no fHend to the covetousness or re-

laxed lives of the priesthood, tell.<« us of a
knight who was on the point of being
damned for frequenting touruuuients, but
saved by a donation he had formerly
made to the Virgin, p. 290.

* This hesitation about so important a
question is what T would by no means
repeat. Beyond every doubt, the evils

of superstition in the middle ages, though
separately considered very serious, are
not to be weighe<i against the beneOts
of the religion with which they were so
mingled. The fashion of the eighteenth
century, among protestants especially,

was to exaggerate the crimes and follies

of mediaeval age.s— perhaps I have fallen

into it a little too much
;
in the present,

we Sb^m more in danger of extenuating
them. We still want an inflexible impar-
tiality in all that borders on ecclesiastical

history, which, I believe, has never been
displayed on an extensive scale. A more
captivating book c.an hardly be named
than the Mores Catholici of Mr. Digby

;

and it contains certainly a great deal of
truth

;
but the general eSbet is that of a

miVnge, which confuses and deludes the
sight. If those ** age.s of f.uth ” were as
noble, as pure, as full of human kind-
ness, as he has delineated them, we have
had a bad exchange in the centuries
since the Reformation. And those who
gase at Mr. Dlgby^s enchantments will

do well to consider how they can better
escape this consequence than he has
done. Dr. Maitland's Letters on the
Dark Ages, and a great deal more that
comes from the pseudo-Anglican or An-
glo-catholic press, converge to the same
end ; a strong sympathy with the med-
iaeval church, a great indulgence to its

errors, and indeed a reluctance to admit
them, with a corresponding estrange-
ment fix>m all that has passed in the 1^
three centuries. [1848.]
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286 EFFECTS OF SUPERSTITION. Chap. IX. Part I.

often displayed it«elf among the corruptions of a degenerate

superstition. In the original principles of mona.stic orders,

and the rules by which they ought at least to have been
governed, there was a character of meekne.ss, self-denial, and
charity that could not wholly be effaced. These virtues,

rather than justice and veracity, were inculcated by the re-

ligious ethics of the middle ages ; and in the relief of indi-

gence it may, upon the whole, be asserted that the monks did

not fall short of their profession.* This eleemosynary spirit

indeed remarkably distinguishes both Christianity and Mo-
hammedanism from the moral systems of Greece and Rome,
which were very deficient in general humanity and sympathy
with suffering. Nor do we find in any single instance during

ancient times, if I mistake not, those public institutions for

the alleviation of human miseries which have long been
scattered over every part of Europe. The virtues of the

monks assumed a still higher character when they stood for-

ward as protectors of the oppressed. By an established

law, founded on very ancient superstition, the precincts of a
church afforded sanctuary to accused persons. Under a due
administration of justice this privilege would have been
simply and constantly mi.schievous, as we properly consider

it to be in those countries where it still subsists. But in the

rapine and tumult of the middle ages the right of sanctuary

might as often be a shield to innocence as an immunity to

crime. We can hardly regret, in reflecting on the desolating

violence which prevailed, that there should have been some
green spots in the wilderness where the feeble and the

persecuted could find refuge. How must this right have
enhanced the veneration fbr religious institutions ! How
gladly must the victims of internal warfare have turned their

eyes from the baronial ca.stle, the dread and scourge of the

neitrliborhood, to those venerable walls within which not even

1 1 am inclined to acquiej^ce In thle

general opinion
;
yet an account of ex-

penses at Bolton Abbey, about the reign

of Edward II., published In Whitaker’s

History of Craven, p- 61, makes a very

scanty show of almsgiving in this opu-

lent monastery. Much, however, was
no doubt ^ven in victuals. But it is a

strange error to conceive that English

monasteries before the dissolution fed the

indigent part of the nation, and gave that

neral relief which the poor-laws are

tended to afford.

Piers Plowman is indeed a satirist

;

bat he plainly charges the monks with
want of charity.

Little had lordes to do to give landes
from their heires

To religious that have no ruthe thnugh
it raine on their aultres

;

In many places there the parsons be
themself at ease,

Of the poor they have no pitie and thal
is their poor oharitie.
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the clamor of arms could be heard to disturb the chant of

holy men and the .sacred service of the altar ! The pro-

tection of the sanctuary was never withheld. A son of

Chilperic kinp; of France having fled to that of Tours, his

father threatened to ravage all the lands of the church unless

they gave him up. Gregory the historian, bishop of the

city, replied in the name of his clergy that Christians could

not be guilty of an act unheard of among pagims. The
king was as good as his word, and did not spare the estate

of the church, but dared not infringe its privileges. He had
indeed previously addressed a letter to St. Martin, which

was laid on his tomb in the church, requesting permission

to take away his son by force ; but the honest saint returned

no answer.^

The virtues indeed, or supposed virtues, which had induced

a credulous generation to enrich so many of the

monastic orders, were not long preserved. We monks and

must reject, in the excess of our candor, all testi-

monies that the middle ages present, from the solemn decla-

ration of councils and reports of judicial inquiry to the casual

evidence of common fame in the ballad or romance, if we
would extenuate the general corruption of those institutions.

In vain new rules of discipline were devised, or the old cor-

rected by reforms. Many of their worst vices grew so

naturally out of their mode of life, that a stricter discipline

could have no tendency to extirpate them. Such were the

frauds I have already noticed, and the whole scheme of hypo-
critical austerities. Their extreme licentiousness was some-
times hardly concealed by the cowl of sanctity. I know
not by what right we should disbelieve the reports of the

visitation under Henry VIII., entering as they do into a

multitude of specific charges both probable in their nature

and consonant to the unanimous opinion of the world.*

Doubtless, there were many communities, as well as indi-

1 Schmidt, Hist, des AUem&Dds, c. !.

p. 874.
< See Foebrooke's British Monachism

(toI. i. p. 127. and toI. ii. p. 8) for a
forrago of evidence against the monks.
Clemangis, a French theologian of con*
sSderabie eminence at the banning of
the fifteenth century, speaks of nunner-
ies in the following terms:— Quid aliud
•unt hoc tempore puellarum monasteria,
nisi quasdam non dico Dd sanctuaria,

sed Teneris execranda prostibnla, sed
lascivorum et impudicomm jurenum ad
llbidincsexplend^ recepUcula? ut Idem
sit hodie puellam Telare, quod et public^

ad scortandum exponere. William
ne, fHim whose records (toI. ii. p. 229) I
have taken this passage, quotM it on
occasion of a charter of king John, ban-
ishing thirty nuns of Ambresbury into

different conTents^ propter vitas suss tnr^
pitudlnem.
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vidual.s, to whom none of these reproaches would apply. In

the very best view, however, that can be taken of monas-

teries, their exi.stence is deeply injurious to the general

morals of a nation. They withdraw men of pure conduct

and conscientious principles from the exercise of social

duties, and leave the common mass of human vice more
unmixed. Such men are always inclined to form schemes

of ascetic perfection, which can only be fulfilled in retire-

ment ; but in the strict rules of monastic life, and under the

influence of a grovelling superstition, their virtue lost all its

usefulness. They fell implicitly into the snares of crafty

priests, who made submission to the ehurch not only the

condition but the measure of all praise. “ He is a good
Christian,” .says Eligius, a saint of the seventh eentury,
“ who comes frequently to church ; who presents an oblation

that it may be offered to God on the altar; who does not

taste the fruits of his land till he has consecrated a part of

them to God; who can repeat the Creed or the Lord’s

Prayer. Redeem your souls from punishment while it is in

your power ;
offer presents and tithes to churches, light

candles in holy places, as much as you can afford, come more
frequently to church, implore the protection of the saints

;

for, if you observe these things, you may come with security

at the day of judgment to say, Give unto us, Lord, for we
have given unto thee.” *

1 Moshelmt cent. vil. c. 8. Robertson
has quoted this paiwage, to whom per-

haps 1 am immediately indebted for it.

HUt. Charles V., vol. i. note 11.

1 leave this passage vm it stood In

former editions. But it is due to justice

that this extract from Eligius should
never be quoted In future, as the trans-

lator of Mosheim has induced Robertson

and many others, as well as myself, to do.

Dr. Lingard has pointed out that it is a

very imperfect representation of what
Eligius has written; for though he has

dwelled on these devotional practices as

parts of the cloflnition of a good Chris-

tian, ho certainly adds a great deal more
to which no one could object. Yet no
one is, in fact, to blame for this misrep-

resentation, which, being contained in

popular books, has gone forth so widely.

Mosbeim, as vdll appear on referring to

him. did not quote the passage as cou-

tainiog a complete definition of the

Christian character. His translator,

Uaclaioe, mistook this, and wrote, in

consequence, the severe note which Rob-
ertson has copied. I have seen the
whole passan in d'Acbery’s Spicileglum
(vol. V. p 218, 4to. edit.), and can testify

that Dr. Lingard is perfectly correct
Upon the whole, this is a striking proof
how dangerous it is to take any author-
ities at second-hand.— Note to Fourth
Edition. Much clamor has been made
about the mistake of Maclaine, which was
innocent and not unnatural. It has
been commented upon, particularly by
Dr. Arnold, as a proof of the risk we run
of misrepresenting authors by quoting
them at second-hand. And this is per-
fectly true, and ought to be constantly
remembered. But, so long as we ac-
knowledge the immediate source of our
quotation, no censure is due, since in
works of considerable extent this use of
secondary authorities is absolutely Indis-
pensable, not to mention the foequent
difficulty of procuring access to original
authors. [1848.]
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With such a definition of the Christian character, it is not

surprising that any fraud and injustice became honorable

when it contributed to the riches of the clergy and glory of

their order. Their frauds, however, were less atrocious than

the savage bigotry with which they maintained their own
system and infected the laity. In Saxony, Poland, Lithuania,

and the countries on the Baltic Sea, a sanguinary persecu-

tion extirpated tlie original idolatry. The Jews were every-

where the objects of popular insult and oppression, frequently

of a general massacre, though protected, it must be confessed

by the laws of the church, as well as in general by temporal

princes.^ Of the crusades it is only necessary to repeat

that they began in a tremendous eruption of fanaticism,

and ceased only because that spirit could not be constantly

kept alive. A similar influence produced the devastation of

Languedoc, the stakes and scafiblds of the Inquisition, and
rooted in the religious theory of Europe those maxims of

intolerance which it has so slowly, and still perhaps so im-

perfectly, renounced.

From no other cause are the dictates of sound reason and
the moral sense of mankind more confused than by this

narrow theological bigotry. For as it must often happen
that men to whom the arrogance of a prevailing faction im-

putes religious error are exemplary for their performance of

moral duties, these virtues gradually cease to make their

proper impression, and are depreciated by the rigidly ortho-

dox as of little value in comparison with just opinions in

speculative points. On the other hand, vices are forgiven to

those who are zealous in the faith. I speak too gently, and
with a view to later times ; in treating of the dark ages it

would be more correct to say that crimes were commended.
Thus Gregory of Tours, a saint of the church, after relating

a most atrocious story of Clovis— the murder of a prince

1 Mr. Turner has collected many cu-
rious facts relatlTO to the condition of
the Jews, especially in England. Hist,

of England, toI. ii. p. 95. Others may
te found dispersed in Velly's Uistory of
France

;
and many in the Spanish

writers, Mariana and Zurita. The fol-

lowing are from Vaissette's History of
lAanguedoc. It was the custom at Tou-
louse to g^TO a blow on the face to a Jew
erery Easter; this was commuted in the
twelfth century for a tribute, t. ii. p.

VOL. lu. 19

161. At Beziers another usage preyaii-

ed, that of attacking the Jews' houses
with stones from Palm Sunday to Easter.

No other weapon was to be used
;
but it

generally produced bloodshed. The pop-
ulace were regularly Instigated to the
assault by a sermon from the bishop.

At length a prelate wiser than the rest

atx)Iished this ancient practice, but not
without reoeiriag a good sum from the
Jews. p. 485.
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whom he had previously instigated to parricide— continues

the sentence :
“ For God daily subdued his enemies to his

hand, and incrc.ased his kingdom ; because he walked before

him in uprightness, and did what was pleasing in his eyes.” *

It is a frequent complaint of ecclesiastical writers that the

Commuta- rigorous penances imposed by the primitive canons
tion of upon delinquents were commuted in a laxer state
penance*.

fgp less Severe atonement.s, and ulti-

mately indeed for money.* We must not, however, regret

that the clergy should have lost the power of compelling

men to abstain fifteen yeai-s from eating meat, or to stand

exposed to public derision at the gates of a church. Such
im})licit submissiveness could only have produced superstition

and hyjjocrisy among the laity, and prepared the road for a
tyranny not less oppressive than that of India or ancient

Egypt. Indeed the two earliest instances of ecclcsia.stical

interference with the rights of .sovereigns— namely, the

deposition of Wamba in Spain and that of Louis the Debo-
nair— were founded upon this austere system of penitence.

But it is true that a repentance redeemed by money or per-

formed by a substitute could have no salutary effect on the

sinner; and some of the modes of atonement which the

church most approved were particularly ho.stile to public

morals. None was so usual as pilgrim.ige, whether to Jeru-

salem or Rome, which were the great objects of devotion

;

or to the shrine of some national saint— a James of Com-
postella, a David, or a Thomas k Becket. This licensed

vagrancy was naturally productive of dissoluteness, especially

among the women. Our English ladies, in their zeal to

obtain the spiritual treasures of Rome, arc said to have re-

laxed the necessary caution about one that was in their own

I Greg. Tur. 1. il. c. 40. Of Theode-
bert, grandson of Clovis, the same his-

torian says. Magnum se et in omni bon*
itate pnrcipuura reddidit. In the next
paragraph we find a story of his having
two wives, and looking so tenderly on
the daughter of one of them, that her
mother tossed her over a bridge into the

river. 1. iii. o. 25. This indeed is a
trifle to the passage in the text. There
are continual proofe of immorality in the
monkish historians. In the history of
^msey Abbey, one of our best docu-
ments for Anglo-Saxon times, we have
an anecdote of a bishop who made a
Danish nobleman drunk, that he might

cheat him of an estate, which is told
with much approbation. Onie, Script
Anglic, t. j. p. 441. Walter dc Ileming-
ford recounts with excessive delight the
well-known story of the .lews who were
persuaded by the captain of their vessel
to walk on the sands at low water, till

the rising tide drowned them
; and adds

that the captain was both pai^oned and
rewarded for it by the king, gratiam
promerult et prsemium. This is a mis-
take, inasmuch as be was hanged

; but
it exhibits the character of the historian
Hemingford. p. 21

3 Floury, Troisi^me Biscours sur
toire £ccUsiastique.
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custody.* Tfiere is a capitulary of Charlemagne directed

again.st itinerant penitents, who probably considered the iron

chain around their necks an expiation of future as well as

past offence.s.*

The crusades may be considered as martial pilgrimages

on an enormous scale, and their influence upon general mo-
rality seems to have been altogether pernicious. Those who
served under the cross would not indeed have lived very,

virtuously at home; but the confidence in their own merits,

which the principle of such expeditions inspired, mu.st have

aggravated the ferocity and dissoluteness of their ancient

habits. Several historians attest the depravation of morals

which existed both among the crusaders and in the states

formi'd out of their conquests.*

While religion had thus lost almost every quality that

rendei-s it conducive to the good order of society, want of

the control of human law wa.s still less efficacious.

But this part of my subject has been anticipated in other

passages of the present work ; and I shall only glance at

the want of regular subordination, which rendered legis-

lative and judicial edicts a dead letter, and at the incessant

private warfare, rendered legitimate by the usages of most
continental nations. Such hostilities, conducted as they must
usually have been with injustice and cruelty, could not fail

to produce a degree of rapacious ferocity in the general dis-

position of a people. And this certainly was among the

characteristics of every nation for many centuries.

It is easy to infer the degradation of society during the

dark ages from the state of religion and police. DegradaHon

Certainly there are a few great landmarks of moral

distinctions so deeply fixed in human nature, that no degree

of rudeness can destroy, nor even any superstition remove
them. Wherever an extreme corruption has in any par-

ticular society defaced these sacred archetypes that are given

to guide and correct the sentiments of mankind, it is in -the

course of Providence that the society itself should perish by
internal discord or the sword of a conqueror. In the worst

1 Henry. Hist, of Ensliindt toI. ii. c. 7* uno loco permaneant laborantes et ser-
2 Du Cange, y. Peregriuatio. Non yientes et poenitentiam agentes, seean*

rinantur vagari Isti nutii cum ferro. qul dum quod canonic^ iU impoeitum sit.

dicunt Hc datii poeuitentiA iro yagantes. 9 I. de Vitriaoo, in Qesta Dei per
Melius yidetur, ut si aliquot! Inconsue- Francos, t. i.

;
Villaoi, 1. yii. c. 144.

turn et capitale crimen commUerint, in

Digitized by Google



29L DEGItADATION OF MORALS. Chap. IX. Faux I.

ages of Europe there must have existed the seed.s of social

virtues, of fidelity, gratitude, and disinterestedness, sufficient

at least to preserve the public approbation of more elevated

principles than the public conduct displayed. Without these

imperishable elements there could have been no restoration

of the moral energies; nothing upon which reformed faith,

revived knowledge, renewed law, could exercise their nour-

ishing influence.s. But history, which reflects only the more
prominent features of society, cannot exhibit the virtues that

were .scarcely able to struggle through the general deprava-

tion. I am aware that a tone of exaggerated declamation is

at all times usual with those who lament the vices of their

own time ; and writers of the middle ages are in abundant
need of allowance on this score. Nor is it reasonable to

found any inferences as to the general condition of society on
single instances of crimes, however atrocious, especially when
committed under the influence of violent passion. Such
enormities are the fruit of every age, and none is to be

measured by them. They make, however, a strong impres-

sion at the moment, and thus find a place in contemporary

annals, from which modern writers are commonly glad to

extract whatever may seem to throw light upon manners.

I shall, therefore, abstain from producing any particular cases

of dissoluteness or cruelty from the records of the middle

ages, lest I should weaken a general proposition by offering

an imperfect induction to support it, and shall content myself
with observing that times to which men sometimes appeal,

as to a golden period, were far inferior in every moral com-
parison to those in which we are thrown.* One crime, as

more universal and characteristic than others, may be par-

ticularly noticed. All writers agree in the prevalence of ju-

dicial perjury. It seems to have almost Invariably escaped

1 Henry baa taken pains in drawing* a
picture, not rery fkyorable. of Anj?lo-

Saxon manners. Book IT. chap. 7.

This perhaps U the best chapter, as the

oliime is the best Tolume, of his nn>
equal work. His account of the An^lo>
Saxons is derired In a (treat degree from
William of Malmsbury, who does not

spare them. Their civil history, Indeed,

and their laws, speak sufficiently against

the character of that people. But the
Normans had little more to boast of in

respect of moral correctness. Their lax-

orlouB and (Useolute habite are as much

noticed as their Insolence. Tid. Order-
icus Vitalls. p. 002 ;

Johann. Sarisbu-
riensis Pollcratlcus, p. 194 ; Velly, Hist,
de France, t. iil. p. 69. The state of
manners In France under the first two
races of klntrs, and in Itniy both un-
der the Lombards and the ‘subsequent
dynasties, may be collected from their
histories, their laws, and those miscel-
laneous foots which books of ever>* de-
scription contain. Neither Vellv, nor
Muratori, Dissert. 28, are so satisfoctory
as we might desire.
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human punishment ; and the bai'riers of superstition were in

thi.s, as in every other instance, too feeble to prevent the com-
mission of crimes. Many of the proofs by ordeal were ajj-

plied to witnesses as well as those whom they accused ;
and

undoubtedly trial by combat was preserved in a considerable

degree on account of the difficulty experienced in securing a

just cause against the perjury of witnesses. Robert king of

France, perceiving how frequently men forswore themselves

upon the relics of saints, and less shocked apparently at tl;e

crime than at the sacrilege, caused an empty reliquary of

crystal to be used, that those who touched it might incur

less guilt in fact, though not in intention. Such an anecdote

characterizes both the man and the times.*

The favorite diversions of the middle ages, in the intervals

of war, were those of hunting and hawking. The lot« of

former must in all countries be a source of pleas- “P"**-

ure ; but it seems to have been enjoyed in moderation by the

Greeks and the Romans. With the northern invaders, how-

ever, it was rather a predominant appetite than an amuse-

ment ; it was their pride and their ornament, the theme of

their songs, the object of their laws, and the business of their

lives. Falconry, unknown as a diversion to the ancients,

became from the fourth century an equally delightful occu-

pation.* From the Salic and other barbarous codes of the

fifth century to the close of the period under our review,

every age would furnish testimony to the ruling passion for

these two species of chase, or, as they were sometimes called,

the mysteries of woods and rivers. A knight seldom stirred

from his house without a falcon on his wrist or a greyhound

that followed him. Thus are Harold and his attendants rep-

resented, in the famous tapestry of Bayeux. And in the

monuments of those who died anywhere but on the field of

battle, it is usual to find the greyhound lying at their feet, or

the bird upon their wrists. Nor are the tombs of ladies

without their falcon ; for this diversion, being of less danger

and fatigue than the chase, was shared by the delicate sex.*

1 Velly, Hist, de FraDce^ t. 11. p. 335. cused person had a most obvious tenden*
It has been observed, that Quid mores cy to Increatie perjury,
sine legibus ? Ls as Just a question as i Miiratori, DUttert. 23, t. 1. p. 806
that of Horace ; and that bad laws must (Italian); Beckman’s Hist, of Inven-
produce bad morals. The strange prae> tlons, vol. 1. p. 819 ;

Vie priv^ des Fran*
tic.e of requiring numerous compurga* ^^s, t. ii. p. 1.

tors to prove the innocence of an ac* ^ Vie privde des Frances, t. 1. p. 820;
t. U. p. 11.
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It wa-s impossible to repress the eagerness with which the

clergy, especially after the barbarians were tempted by rich

bishoprics to take upon them the sacred functions, rushed

into these secular amusements. Prohibitions of councils,

however frequently repeated, produced little effect In some
instances a particular mona.stery obtained a dispen.siitioii.

Thus that of St Denis, in 774, represented to Charlemagne
that the flesh of hunted animals was salutary for sick monks,

and that their skins would serve to bind the books in the li-

brary.* Kettsons equally cogent, we may presume, could not

be wanting in every other ease. As the bishops and abbots

were perfectly feutlal lords, and often did not .scruple to lead

their vassals into the field, it was not to be expected that

they shotdd debar themselves of an innocent pastime. It

was hardly such indeed, when practised at the expense of

others. Alexander III., by a letter to the clergy of Berk-

shire, dispenses with their keeping the archdeacon in dogs

and hawks during his vi.sifation.” This season gave jovial

ecclesiastics an opjiortutiity of trying different countries. An
archbishop of York, in 1321, seems to have carried a train of

two hundred persons, who were maintained at the expense of

the abbeys on his road, and to have hunted with a pack of

hounds from parish to parish.* The third council of Lateran,

in 1180, had prohibited this amusement on such journeys,

and resti'icted bishops to a train of forty or fifty horses.^

Though hunting had ceased to be a necessary means of

procuring food, it was a very convenient resource, on which

the wholesomeness and comfort, as well as the luxury, of

the table depended. Before the natural pastures were im-

proved, and new kinds of fodder for cattle discovered, it was
impossible to maintain the summer stock during the cold sea-

son. Hence a portion of it was regularly slaughtered and
salted for winter provision. We may suppose that, when no
alternative was offered but these salted meats, even the lean-

est venison was devoured with relish. There was somewliat

more e.xcuse therefore for the severity with which the lords

of forests and manors preserved the beasts of chase than if

they had been considered as merely objects of sport. The
laws relating to preservation of game were in every country

1 Il)id. t. 1. p. 824. s Whitaker's Hist, of CraTen, p. 840*
s Rymer, t. i. p. 61. and of Whalley, p. 171.

* Velly, Hist, de France, t. iii. p. 239.
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uncommonly rigorous. They formed in England that odious

system of forest laws which distinguished the tyranny of

our Norman kings. Capital punishment for killing a stag or

wild boar was frequent, and perhaps warranted by law, until

the charter of John.^ The French code was less severe,

but even Henry IV. enacted the pain of death against the re-

peated offence of chasing deer in the royal forests. The
privilege of hunting was reserved to the nobility till the

reign of Louis IX., who extended it in some degree to

persons of lower birth.*

This excessive passion for the sports of the field produced
those evils which are apt to result from it— a strenuous idle-

ness which disdained all useful occupations, and an oppres-

sive spirit towards the peasantry. The devastation commit-
ted under the pretence of desti'oying wild animals, which
had been already protected in their depredations, is noticed

in serious authors, and has also been the topic of popular bal-

lads.® What effect this must have had on agriculture it is

easy to conjecture. The levelling of forests, the draining of

morasses, and the extirpation of mischievous animals which
inhabit them, are the first objects of man’s labor in reclaim-

ing the earth to his use; smd these were forbidden by a
landed aristocracy, whose control over the progress of agri-

cultural improvement was unlimited, and who had not yet

learned to ssicrifice their pleasures to their avarice.

These habits of the rich, and the miserable servitude of

those who cultivated the land, rendered its fer- Bad state of

tility unavailing. Predial servitude indeed, in

some of its modifications, has always been the great bar to

improvement. In the agricultural economy of Rome the la-

boring husbandman, a menial slave of some wealthy senator,

181. This continued to be felt in France
down to the revolution, to which it did
not perhaps a little contribute. (8ee
Young's Travels In France.) The nion-
gtrous privilege of frec-warren {mon-
strous, I mean, when not originally

founded upon the property of the soil)

is rect>gnized bv our own laws
;
though,

in this age, it is not often that a court
and jurv’ will sustain its exercise. Sir

Walter Srott^s ballad of the Wild Hunts-
man, from a German original, is well

known; and, I believe, tiiere are several

others in that country not dissimilar in

subject.

t John of Salisbury inveighs against
the game-laws of his age. with an odd
transition from the Gospel to the Pan-
dects. Neeveriti sunt homincm pro un4
bestioU perdere, quern unigenitus Dei
Filius sanguine reUemit suo. Quae ferte

naturae sunt, ct de jure occupantium
fiunt, sibi audet humaiia temeritas viu-

dicare, &c. Polycraticon, p. IS.
s Ia* Grand, Vie priv6e des Francois, t.

i. p- 325.
3 For the injuries which this people

lustained from the seigniorial rights of
the chase, in the eleventh century, see

the Recueil des lliatoricns, in the valu-
able preface to the eleventh volume, p.

Digitized by Googic



296 BAD STATE OF AGRICULTURE, Chap. rx. Part I.

had not even that qualified interest in the soil which the

tenure of villenage afibrded to the peasant of feudal ages.

Italy, therefore, a country presenting many natural impedi-

ments, was but imperfectly reduced into cultivation before the

irruption of the barbarians.' That revolution destroyed ag-

riculture with every other art, and succeeding calamities dur-

ing five or six centuries left the finest regions of Europe un-

fruitful and desolate. There are but two possible modes in

which the produce of the earth can be increased ; one by ren-

dering fresh land serviceable, the other by improving the

fertility of that which is already cultivated. The last is only

attainable by the application of capital and of skill to agri-

culture, neither of which could be expected in the ruder ages

of society. The former is, to a certain extent, always prac-

ticable while waste lands remain
; but it was checked by laws

hostile to improvement, such as the manorial and com-
monable rights in England, and by the general tone of man-
ners.

Till the reign of Charlemagne there were no towns in

Germany, except a few that had been erected on the Rhine
and Danube by the Romans. A house with its sUibles and
larm-buildings, surrounded by a hedge or enclosure, was
called a court, or, as we find it in our law'-books, a curtilage

;

the toft or homestead of a more genuine English dialect.

One of these, with the adjacent domain of arable fields and
woods, had the name of a villa or manse. Several manses
com[)osed a march ; and several marches formed a pagus or

district.'' From these elements in the progress of population

arose villages and towns. In France undoubtedly there were
always cities of some importance. Country parishes con-

tained several manses or farms of arable lands, around a com-
mon pasture, where every one was bound by custom to feed

his cattle.*

I Muntori, Dissert. 21. This disser-

tation contains ample evidence of the
wretched state of culture in Italy, at
least in the northern parts, both before
the irruption of the barbarians, and, in

ti much greater degree, under the Lom-
bard kings.

i Schmidt, Hist, des Allem. t. i. p. 408.

The fuilowing passage seems to illustrate

Schmidt’s account of German villages in

the ninth century, though relating to a
diOerent age and country. ** A toft.”

says Dr. Whitfidter, is a homestead in

a village, so called from the small tufts

of maple, o! m, ash, and other wood^ with
which dwelling-houses were anciently
overhung. Even now it is impoth«ible to
enter Craven without being struck with
the insulated homesteads, surrounded
by their little garths, and overhung with
tufts of tree.s. These are the genuine
tofts and crofts of our ancestors, with
the substitution only of stone for the
wooden crocks and thatched roofs of an-
tiquity.” Hist, of Craven, p. 880.

* It is iaid down in the Speculum Sax-
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The condition even of internal trade was hardly prefera-

ble to that of agriculture. There is not a vestige of internal

perhaps to be discovered for several centuries of

any considerable manufacture ; I mean, of working up arti-

cles of common utility to an extent beyond what the necessi-

ties of an adjacent district required.^ Rich men kept domestic
artisans among their servants ; even kings, in the ninth cen-

tury, had their clothes made by the women upon their farms ;

“

but the peasantry must have been suppli^ with gjirments

and implements of labor by purchase ; and every town, it

cannot be doubted, had its weaver, its smith, and its currier.

But there were almost insuperable impediments to any ex-

tended traffic— the insecurity of movable wealth, and diffi-

culty of accumulating it ; the ignorance of mutual wants

;

the peril of robbery in conveying merchandise, and the cer-

tainty of extortion. In the domains of every lord a toll was
to be paid in passing his bridge, or along his highway, or at

his market.* These customs, equitable and necessary in their

principle, became in practice oppressive, because they were
arbitrary, and renewed in every petty territory which the

road might intersect. Several of Charlemagne’s capitularies

repeat complaints of these exactions, and endeavor to alxil-

ish such tolls as were not founded on prescription.^ One of

them rather amusingly illustrates the modesty and modera-
tion of the landholders. It is enacted that no one shall be
compelled to go out of his way in order to pay toll at a partic-

ular bridge, when he can cross the river more conveniently at

another place.* These provisions, like most others of that

age, were unlikely to produce much amendment. It was
only the milder species, however, of feudal lonls who were
content with the tribute of merchants. The more ravenous
descended from their fortresses to pillage the wealthy travel-

ler, or shared in the spoil of inferior plunderers, whom they

oaicum, a collection of fendal oustoms
which preyaiied over moet of Germany^
that no one miftht have a separate pas-
ture for his cattle unless he possessed
three mansi. Du Cange, t. Mannua.
There aeeina to have been a price paid, I

suppose to the lord, for agietmeot in the
common pasture.

1 The only mention of a manufacture,
as early as the ninth or tenth ceuturie.%
that I remember to have met witti. is in
Schmidt, t. 11. p. 14fi, who says that
sloths were exported from Friesland to

England and other parts. He quotes no
authority, but I am satisfied th.at bo has
not advanced the fact i^tuitously.

3 Schmidt, 1. 1. p. 411 ;
t. ii. p. 146.

& Du Cange, Pedagium. Pontatioum)
Teloneum, Mercatum, Stalhigium, Las*
tagiuin, &c.

* Baluz. Capit. p. 621 et alibi.
t Ut Dullus rogatiir ad pontem ire ad

fluvium tninseuiidum propter telonei
oausas quando llle in alio loco compen*
dio^ius illud Humen transire potest, p.

764 et alibi.
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both protected and instigated. Proofs occur, even in the

later periods of tlie middle ages, when government had re-

gained its energy, and civilization had made considerable prog-

ress, of public robberies systematically perpetrated by men
of noble rank. In the more .savage times, before the twelfth

century, they were probably too frequent to excite much at-

tention. It was a custom in some places to waylay travel-

ler.s, and not only to plunder, but to sell them as slave.s, or

compel them to pay a ransom. Harold son of Godwin, hav-

ing been wrecked on the coast of Ponthieu, was imprisoned

by the lord, says an historian, according to the custom of

that territory.* Germany appears to have been, upon the

whole, the country where downright robbery was most un-

scrupulously practised by the great. Their castles, erected

on almost inaccessible heights among the woods, became the

secure receptacles of predatory bands, who spread terror over

the country. From these barbarian lords of the dark ages,

as from a living model, the romances are said to have drawn
their giants and other disloyal enemies of true chivalry. Rob-
bery, indeed, is the constant theme both of the Capitularies

and of the Anglo-Saxon laws ; one has more reason to wonder

at the intrepid thirst of lucre, which induced a very few mer-

chants to exchange the products of different regions, than to

ask why no general spirit of commercial activity prevailed.

Under all these circumstances it is obvious that very little

and of
oriental commerce could have existed in these west-

foreign em countries of Europe. Destitute as they have
commerce,

jjggj, created. Speaking comparatively, of natural

productions tit for exportation, their invention and industry are

the great resources from which they can supply the demands
of the East. Before any manufactures were established in

Europe, her commercial intercourse with Egypt and Asia

must of necessity have been very trifling ; because, whatever

inclination she might feel to enjoy the luxuries of those ge-

nial regions, she wanted the means of obtaining them. It is

not therefore necessary to rest the miserable condition of ori-

ental commerce upon the Saracen conquests, because the

poverty of Europe is an adequate cause ; and, in fact, what
little traffic remained was carried on with no material incon-

venience through the channel of Constantinople. Venice

1 Eadmer apud Recueil des HUtoriens ritu illius loci, a domino terrs captivita-

des Oauleg, t. xi. preface, p. 1^2. Pro ti addicitur.
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took the lead in trading with Greece and more ea<teni coun-

tries.* Amalfi had the second place in the commerce of

those dark ages. Tliese cities imported, besides natural pro-

ductions, the fine clothes of Constantinople
;
yet as this traffic

seems to have been illicit, it was not probably extensive.*

Their exports were gold and silver, by which, as none was
likely to return, the circulating money of Europe was proba-

bly less in the eleventh century than at the subversion of the

Roman empire ; furs, which were obtained from the Sclavo-

nian countries; and arms, the sale of which to pagiins or Sar-

acens was vainly prohibited by Charlemagne and by the

Holy See.* A more scandalous traffic, and one that still

more fitly called for prohibitory laws, was carried on in

slaves. It is an humiliating proof of the degradation of

Christendom, that the Venetians were reduced to purchase

the luxuries of Asia by supplying the slave-market of the

Saracens.* Their apology would perhaps have been, that

these were purchased from their heathen neighbors ; but a
slave-dealer was probably not very inquisitive as to the faith

or origin of his victim. This trade was not peculiar to Ven-
ice. In England it was very common, even after the Con-
quest, to export slaves to Ireland, till, in the reign of Henry
II., the Irish came to a non-importation agreement, which

put a stop to the practice.*

1 Heeren has frequently referred to a
work pubHshed in 1789, by ^larlni. en-

titled, Storia civile e pollHca del Com-
merzio de* Veneziani, which casts a new
lifCht upon the early relations of Venice
with the Kast. Of this book I know
nothing

;
but a memoir by de Ouignes^

in the thirty-seventh Volume of the
Academy of Inscriptions, on the com-
merce of France with the East before the
crusades, is singularly unproductive

; the
fiiult of the subject, not of the author.

* There is an odd passage in Liut-
prand's relation of hU embassy from the
Emperor Otho to Nicephorus Phocas.
The Greeks making a display of their

dress, he told them that in Lombardy
the common people wore as good clothes
as they. How. they said, can you pro-
cure them ? Through the Venetian and
Amalfltan dealers, he replied, wlto gain
their subsistence by selling them to us.

The foolish Greeks were very angry, and
declared that any dealer presuming to
export their fine clothes should be
flogged. I.iutprandi Opera, p. 155, edit.

Antwerp, 1640.

s Baluz. Capital, p. 775. One of the
main advantages which the Christian
nations possessed over the Saracens was
the coat of mail, and other defen.iivo

armor; so that this prohibition was
founded upon very good political reasons.

* Schmidt, des .\llem. t. ii. p.

146; Heeren, sur I’lnfluence dcs Crois-
ades, p. 816. In Baluze we find a law
of Carloman, brother to Charlemagne:
Ut mancipia Christiana ptagauis non ven-
dantur. Capitularia, t. i. p. 150, vide
quoque, p. wl.

i William of Malmsbury accuses tlie

Anglo-Saxon nobility of selling their fe-

male servants, even when pregnant by
them, as slaves to forelgner.s. p. 102. I

hope there were not many of these Yari-
coes

;
and should not perhnp.s have given

credit to an historian rather prejudiced
against the English, if 1 had not found
too much authority for thogencml prac-
tice. In the canons of a council at Lon-
don in 11C2 we read, Let no one fVom
henceforth presume to carry on that
wicked trafllc by which men of Eng-
land have hitherto been sold like brute
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soo GENERAL IMPEOVE.MENT. Chap. IX Paht I.

From this state of degradation and poverty all the coun-

tries of Europe have recovered, with a progression in

some respects tolerably uniform, in others more unequal;

and the course of their improvement, more gradual and less

dependent upon conspicuous civil revolutions than their de-

cline, affords one of the most interesting subjects into which a
philosophical mind can inquire. The commencement of this

restoration has usually been dated from about the close of the

eleventh century ;
though it is unnecessary to observe that

the subject does not admit of anything approximating to

chronological accuracy. It may, therefore, be sometimes not

improper to distinguish the first six of the ten centuries which
the present work embraces under the appellation of the dark

ages; an epithet which I do no( extend to the twelfth and
three following. In tracing the dechne of society from the

subversion of the Roman empire, we have been led, not

without connection, from ignorance to superstition, from super-

stition to vice and lawlessness, and from thence to general

rudeness and poverty. I shall pursue an inverted order in

passing along the ascending scale, and class the various

improvements which took place between the twelfth and
fifteenth centuries under three principal heads, as they relate

to the wealth, the manners, or the taste and learning of Eu-
rope. Different arrangements might probably be suggested,

equally natural and convenient ; but in the disposition of

topics that have not always an unbroken connection with

each other, no method can be prescribed as absolutely more
scientific than the rest. That which I have adopted appears

to me as philosophical and as little liable to transitions as any
other.

animals. Wilkins’s Concilia, t 1. p. 888. In a national synod, sKreed to emanci-
And OiralduB Cambrensis says that the pate all the English slaves In the king-
Engllsh before the Conquest were gen- dom. Id. p. 471. This seems to have
erally in the habit of selling their chil- been designed to Uke away all pretext
dren and other relations to be slaves In for the threatened Invasion of Henry II.

Ireland, without having even the pro- Lyttelton, vol. 111. p. 70.

text of distress or famine, tUl the Irish,
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PART II.

Progress of Commercial Improvement in Germany^ Flanders* and England— in the
North of Europe— in the Countries upon the Mediterranean Sea— Maritime
Laws— Usury— Ranking Companies— Progress of Refinement in Manners —
Domestic An;hitecture— Ecclesiastical Arcliitecture — State of Agriculture in
England — Value of Money— Improvement of the Moral Character of Society —
its Causes— Police—Changes In Religious Opinion — Various Sects— Chivalry—
its Progress, Ohanicter, and Influence — Causes of the Intellectuai Improvement
of European Society — 1. The Study of Civil Law— 2. Institutiou of Universities— their Celebrity — Scholastic Philosophy— 8. Cultivation of Modern Languages— ProveiMjal Poets— Norman Poets— French Prose Writers— Italian — early
Poets in that Language— Dante— Petrarch— English Language— its Progress— Chaucer — 4. Revival of Classical Learning— Latin Writers of the Twelfth
Century — Lit4>mture of the Fourteenth Century— Greek Literature— its Res-
toration in Italy— Invention of Printing.

The geographical position of Europe naturally divides its

maritime commerce into two principal regions— European
one comprehending those countries which border commerce,

on the Baltic, the German and the Atlantic Oceans ; another,

tho.se situated around the Mediterranean Sea. During the

four centuries which preceded the discovery of America, and
especially the two former of them, this separation was more
remarkable than at present, inasmuch a.s their intercourse,

either by land or sea, was extremely limited. To the first

region belonged the Netherlands, the coasts of France, Ger-
many, and Scandinavia, and the maritime districts of Eng-
land. In the second w'e may class the provinces of Valencia
and Catalonia, those of Provence and Languedoc, and the

whole of Italy.

1. The former, or northern division, was first animated by
the woollen manufacture of Flanders. It is not

ea.sy either to discover the early beginnings of mMu^-
this, or to account for its rapid advancement. The
fertility of that province and its facilities of in-

terior navigation were doubtless necessary causes ;
but there

must have been some temporary encouragement from the

personal character of its sovereigns, or other accidental cir-

cumstances. Several testimonies to the flourishing condition

of Flemish manufactures occur in the twelfth century, and
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802 WOOLLEN OF FLANDERS. CiiAr. IX. Part II.

some mi"ht perhaps be found even earlier.* A writer of the

thirteenth a.sserts that all the world was clothed from English

wool wrought in Flanders.’’ Thi.s, indeed, is an exaggerated

vaunt ; but the Flemish stuffs were probably sold wherever

the sea or a navigjible river j)ermitted them to be carried.

Cologne was the chief trading city upon the Rhine ; and its

merchants, who had been considerable even under the em-

peror H(mry IV., established a factory at London in 1220.

The woollen manufacture, notwithstanding frequent wars and

the imjwlitic regulations of magistrates,* continued to flourish

in the Netherlands (for Brabant and liainault shared it in

some degree with Flanders), until England became not only

capable of supplying her own demand, but a rival in all the

marts of Europe. “ All Christian kingdoms, and even the

Turks themselve.s,” says an historian of the sixteenth century,

“ lamented the desperate war between the Flemish cities and

their count Louis, that broke out in 1380. For at that time

Flanders was a market for the tradei-s of all the world. Mer-
chants from se%'enteen kingdoms had their settled domiciles

at Bruges, besides strangers from almost unknown countries

who repaired thither.”'* During this war, and on all other

occjisions, the weavers both of Ghent and Bruges distin-

guished themselves by a democraticjil spirit, the consequence,

no doubt, of their numbers and prosperity.* Ghent was one

of the largest cities in Europe, and, in the opinion of many,
the best situated.* But Bruges, though in circuit but half

1 Macpherson> Annals of Commerce,
TOl. i. p. 270. Meyer ascribes the origin
of Flemish trade to Baldwin count of
Flanders in 958, who established markets
at Bruges and other cities. Exchanges
were in that age, he says, chiefly effected

by barter, little money circulating In
Flanders. Aunales Flandrlci, fol. 18
(edit. 1501).

s Matthew Westmonast. apud Mac>
pherson's Annals of Commerce, toI. i.

p. 415.
* Such regulations scared away those

Flemish weavers who brought their art
into Kngiantl under Edward III. Mac*
pherson, p. 407, 494, 546. Several 3'ears

later the magistrates of Ghent are said

by Moyer (Aimnles Flandrici, fol. 156) to

have imposed a tax on every loom.
Though the seditious spirit of the Weav-
ers^ Company had perhaps justly provok*
ed them, such a taxon their staple man-
nflicture was a piece of madness, when

English goods were Just coming Into
competition.

* TcrrA marique mercatura, rerumque
commerria et quaestus peribant. Non
solum totius Europm mercatores. verum
etiam Ipsi Tun’re aliaiqiie sepo.dtie na-
tiones ob helium Istud Flandrim uingno
affiriobantur dolore. Erat nenipe Flan-
dria totius prope orbis stabile mercatorl-
bus emporium. Septemdecim regnorum
negotiatores turn Brugis suu certa hab*
uere douiicilia ac sedes. prieter compluros
incognitas paeno gentes quee undique
confluebant. Meyer, fol. 205, ad ann.
1385

t* Meyer; Froissart; Comines.
t It conteined, according to Budovico

Gnicciardini, 85,(X)0 houses, and the cir>

cuit of its walla was 46,640 Roman feet.

Description des Pals Bas, p. 850, &c.
(edit. 1609). Part of this enclosure was
not built upon. The population of
Ghent Is reckoned by Quicciardlnl at
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the former, was more splendid in its buildings, and the seat

of far more trade ; being the great staple both for Mediter-

ranean and northern merchandise.* Antwerp, which early

in the sixteenth century drew away a large part of this com-

merce from Bruges, was not considerable in the preceding

ages ; nor were the towns of Zealand and Holland much
noted except for their fisheries, though those provinces ac-

quired in the fifteenth century some share of the woollen

manufacture.

For the first two centuries after the Conquest our Eng-
lish towns, as has been observed in a different „ ,

1 Ant t • Export or

place, made some forward steps towards improve- wool from

ment, though still very inferior to those of the

continent Their commerce was almost confined to the ex-

portation of wool, the great staple commodity of England,

upon which, more than any other, in its raw or manufactured

state, our wealth has been founded. A woollen manufacture,

however, indisputably existed under Henry II. ;
* it is noticed

in regulations of Richard I. ; and by the importation of woad
under John it may be inferred to have still flourished. The
disturbances of the next reign, perhaps, or the rapid eleva-

tion of the Flemish towns, retarded its growth, though a re-

markable law was passed by the Oxford parliament in 1261,

prohibiting the export of wool and the importation of eloth.

This, while it shows the deference paid by the discontented

barons, who predominated in that parliament, to their con-

federates the burghers, was evidently too premature to be

enforced. We may infer from it, however, that cloths were
made at home, though not sufficiently for the people’s con-

sumption.*

70,000, but in his time it had greatly
declined. It ifl certainly, howeter, much
exairsemted by earlier hiatorians. And
1 entertain Pome doubta aa to Quicciar-
dini’p estimate of the number of houses.

If at lca.Pt he was accurate, more than
half of the city mnpt since have been
demolished or become uninhabited,
which its present appearance does not
indicate

;
for Ghent, though not very

honrishing. by no means presents the
decay and dilapidation of several Italian

towns.
t Guicciardini, p. 862 ;

M^m. de Co-
mines, 1. V. c. 17 ;

Meyer, fol. 854 ;
Mac-

pherson’s Annals of Commerce, vol. i.

p. 647, 661.

< Blomefleld, the historian of Norfolk,
thinks that a colony of Flemings settled

as early as this reign at Worst^, a vil-

lage in that county, and immortalized
its name by their manufacture. It soon
reached Norwich, though not conspic-

uous till the reign of Edward I. Hist
of Norfolk, vol. it. Maephersou speaks
of it for the first time in 1827. There
were several guilds of weavers in the
time of Henry II. Lyttelton, vol. ii.

p. 174.
s Maepberson^s Annals of Commerce,

vol. i. p. 412. from Walter Hemingford.
I am considerably indebted to this labo-

rious and useful pubMcutlon, which has
superseded that of Anderson.
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Prohibitions of the same nature, though with a different

object, were frequently imposed on the trade between England
and Flanders by Edward I. and his son. As their political

connections fluctuated, these princes gave full liberty and set-

tlement to the Flemish merchants, or banished them at once

from the country.* Nothing could be more injurious to Eng-
land than this arbitrary vacillation. The Flemings were in

every respect our natural allies ; but besides those connections

with France, the constant enemy of Flanders, into whicli

both the Edwards occasionally fell, a mutual alienation had
been produced by the trade of the former people with

Scotland, a trade too lucrative to be resigned at the king of

England’s request.* An early instance of that conflicting

selfishness of belligerents and neutrals, which was destined to

aggi’avate the animosities and misfortunes of our own time.*

A more prosperous era began with Edward III., the father,

as he may almost be called, of English commerce,

woollen a t'tls not indeed more glorious, but by which he
may perhaps claim more of our gratitude than as

the hero of Crecy. In 1331 he took advantage of

discontents among the manufacturers of Flanders to invite

them as settlers into his dominions.* They brought the finer

manufacture of woollen cloths, which had been unknown in

England. The discontents alluded to re.sulted from the mo-
nopolizing spirit of their corporations, who oppressed all arti-

sans without the pale of their community. The history of

corporations brings home to our minds one cardinal truth, that

political institutions have very frequently but a relative and
temporary usefulness, and that what forwarded improvement
during one part of its course may prove to it in time a most per-

nicious obstacle. Corporations in England, we may be sure,

wanted nothing of their usual character ;
and it cost Edward

no little trouble to protect his colonists from the selfishness and

1 Rymer. t. ii. p. 82, 60, 787, 949, 966

;

t. Hi. p. 538, 1106, et
* Kyumr, t. Hi. p. 759. A Flemifih

frctory WM establiflhed at Berwick about
1286. Macpber^on.

3 Id 1295 Edward 1. made masters of
neutral ships in English ports find secu-

rity not to trade with France. Rymer,
t. U. p. 679.

* Rymer, t. ir. p. 491, &e. Fuller
draws a notable picture of the induce-
meuts held out to the Flemings. Here

they should feed on fot beef and mutton,
till nothing but their fulness should
stint their stomachs

;
their beds should

be good, and their bedfellows better, see*

ing the richest yeomen in England would
not dl.sdaio to marry tholr daughters
unto them, and such the English be&U’
ties that the most envious foreigners
could not but commend them.’’ Ful»
Icr’s Church Hi.story. quoted in Blome
field's Hist, of Norfolk.
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from the blind nationality of the vulgar.* The emigration of

Flemish weavers into England continued during this reign,

and we find it mentioned, at intervals, for more than a century.

Commerce now became, next to liberty, the leading object

of parliament. For the greater part of our statutes incrmMof
from tlie accession of Edward III. bear relation to Engiah

this subject ; not always well devised, or liberal,

or consistent, but by no means worse in those respects than

such as have been enacted in subsequent ages. The occu-

pation of a merchant became honorable ; and, notwithstanding

the natural jealousy of the two classes, he was placed, in

some measure, on a footir^ with landed proprietors. By the

statute of apparel, in 37 Edw. III., merchants and artificers

who had five hundred pounds value in goods and chattels

might use the same dress as squires of one hundred pounds a
year. And those who were worth more than this might

dress like men of double that estate. Wool was still the

principal article of export and source of revenue. Subsidies

granted by every parliament upon this article were, on ac-

count of the scarcity of money, commonly taken in kind. To
prevent evasion of this duty seems to have been the principle

of those multifarious regulations which fix the stsiple, or mar-
ket for wool, in certain towns, either in England, or, more
commonly, on the continent. To these all wool was to be
carried, and the tax was there collected. It is not easy,

however, to comprehend the drift of all the provisions re-

lating to the staple, many of which tend to benefit foreign at

the expense of English merchants. By degrees the exporta-

tion of woollen cloths increased so as to diminish that of the

raw material, but the latter was not absolutely prohibited

during tlie period under review ;
* although some restrictions

were im]K)sed upon it by Edward IV. For a much earlier

statute, in the 1 1th of Edward III., making the exportation

of wool a capital felony, was in its terms provisional, until it

should be otherwise ordered by the council ; and the king

almost immediately set it aside.*

1 Rymer, t. t. p. 137, 430, 540. loos should be admitted Into England
s In 1409 woollen clotlis formed great 27 II. VI. c. 1. The system of prohlbit-

part of our exports, and were extensive- ing the import of foreign wrought goods
ly used over Spain and Italy. And lo was acted lipon very extensively In Ed-
1449. KnglUh cloths having b^n prohib- ward IV. 's reign.
ited by the duke of Burgundy, it was ’ Stat. 11 E. III. e. 1. Blackstone
enacted that, until he should repeal this says that transporting wool out of the
ordinance, no merchandise of his domin- kingdom, to the detriment of our staplo

VOL. 111. 20
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806 CONTINENTAL MANUFACTURES. Chap. IX. Part H

A manufacturing district, as we see in our own country,

sends out, as it were, .suckers into all its neigh-

borhood. Accordingly, the woollen manufacture
France and spread from Flanders along the banks of the Rhine
Germany.

and into the iiortliem jH-ovinces of France.* lam
not, however, prej)ared to trace its history in these regions.

In Germany the privileges conceded by Henry V. to the

free cities, and especially to their artissms, gave a soul to

industry ; though the central parts of the empire were, for

many reasons, very ill-calculated for commercial enterprise

during the middle ages.* But the French towns were never

80 much emancipated from arbitrary power as those of Ger-
many or Flanders ; and the evils of exorbitant taxation, with

those produced by the English wars, conspired to retard the

advance of manufactures in France. That of linen made
some little progress ; but this work was still, perhaps, chiefly

conflned to the labor of female servants.®

The manufat^tures of Flanders and England found a mar-

Baitie ket) not only in these adjacent countries, but in a
trade. pjirt of Europe which lor many ages had only

manufacture, was forbidden at common
law (Tol. iv. c. 19), not recollecting that

we had no staple manufactures in the

ages when the common law was formed,

and that the export of wool was almost
the only means by which this country
procur^ silver, or any other article of
which it stood in ne<^, from the conti-

nent. In fact, the landholders were so

far from neglecting this source of their

wealth, that a rainiinum was 6xed upon
it, by a statute of 1343 (repealed indeed
the next year, 18 £• III. c. 3), below
which price It was not to be sold

;
from

a laudable apprehension, as it seems,
that foreigners were getting it too cheap.

And this was revived in the 32d of H.
VI., though the act is not printed among
the statutes. Rot. Pari. t. v. p. 275.

The exportation of sheep was prohibited

in 1338— Rymer, t. v. p. 36; and by act

of Parliament in 1425— 3 H. VI. c. 2.

But this did not prevent our importing

the wool of a foreign country, to our
own loss. It is worthy of notice that

English wool was superior to any other

for fineness during these ages. Henry
n.. in his patent to the Weavers’ Com-
pany, directs that, if any weaver min-
gled Spanish wool with English^ it should

be burned by the lord mayor. Maepher-
eon, p. 8^. An English flock transport-

ed into Spain about 1848 la said to have
been the source of the flxie Spanish wool

Ibid. p. 539. But the superioritv of
English wool, even as late as 14^, is

proved by the laws of Barcelona forbid-
ding its ailulteration. p. 654. Another
exportation of English sheep to Spain
took place about 1465, in consequence
of a commercial treaty. Rymer, t. xi.

p. 5^ et alibi. In return, Spain sup-
plied England with horses, her breed of
which was reckoned the best in Europe

;

so that the exchanm was tolerably fair.

Maepherson. p. 5w. The best horses
had been very dear in England, being
imported from Spain and Italy. Ibid.

1 Schmidt, t. iv. p. 18.
s Considerable woollen manufacture

appear to have existed in Picardy about
1315. Maepherson ad annum. Cap-
many, t. iii. part 2, p. 151.

» the sherifTs of Wiltshire and Sussex
are directed in 1253 to purchase for the
kiug KXX) ells of fine linen, linese telse
pulchrae et deticate. This Maepherson
supposes to be of domestic manufacture,
which, however, is not demonstrable.
Linen was made at that time in Flan-
ders

;
and as late as 1417 the fine linen

used in England was imported from
France and the Low Countries. Mac-
pherson, from Rymer, t. ix. p. 384.
Velly’s history is defective in giving no
account of the French commerce and
manufactures, or at least none that U
at all satisfactory.
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been known enough to be dreaded. In the middle of the

eleventh century a native of Bremen, and a writer much su-

perior to most others of his time, was almost entirely ignorant

of the geography of the Baltic ; doubting whether any one

had reached Russia by that sea, and reckoning Esthonia and
Courland among its islands.* But in one hundred years

more the maritime regions of Mecklenburg and Pomerania,
inliabited by a tribe of heathen Sclavonians, were sulidued

by some German princes ; and the Teutonic order some time

afterwards, having conquered Prussia, extended a line of at

least comparative civilization as far as the gulf of Finland.

The first town erected on the coasts of the Baltic was Lubec,

which owes its foundation to Adolphus count of Holstein, in

1140. After several vicissitudes it became independent of

any sovereign but the emperor in the thirteenth century.

Hamburg and Bremen, upon the other side of the Ciinbric

peninsula, emulated the prosperity of Lubec ; the former city

purchased independence of its bishop in 1225. A colony

from Bremen founded Riga in Livonia about 1162. The
city of Dantzic grew into importance about the end of the

following century. Konig.sberg was founded by Ottocarking

of Bohemia in the same age.

But the real importance of the.se eities is to be dated from

their famous union into the Hanseatic confederacy. The
origin of this is rather obscure, but it may certainly be nearly

referred in point of time to the middle of the thirteenth cen-

tury and accounted for by the necessity of mutual defence,

which piracy by sea and pillage by land had taught the mer-

chants of Germany. The nobles endeavored to obstruct the

formation of this league, which indeed was in great measure
designed to withstand their exactions. It powerfully main-

tained the influence which the free imperial cities were at this

time acquiring. Eighty of the most considerable places con-

stituted the Hanseatic confederacy, divided into four colleges,

whereof Lubec, Cologne, Brunswick, and Dantzic were the

leading towns. Lubec held the chief rank, and became, as it

were, the patriarchal see of the league ; whose province it

was to preside in all general discussions for mercantile, po-

litical, or military purposes, and to carry them into execution.

I Adftm Bremenstf, de Situ Dunie, p. p. 90Z The latter writer tUuks they
18. (Elecrir edit.) were not known by the name of Hanee

s Schmidt, t. ir. p. 8. Maepheraon. so early.
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The league had four principal factories in foreign parts, at

London,"Bruges, Bergen, and Novogorod ; endowed by the

sovereigns of those cities with considerable privileges, to

which every merchant belonging to a Hanseatic town was

entitled.* In England the Glerman guildhall or factory was

established by .concession of Henry HI.; and in later periods

the Ilanse traders were favored above many others in the

capricious vacillations of our mercantile policy.* The Eng-

lisli had also their factories on the Baltic coast as far as

Prussia and in the dominions of Denmark."

This opening of a northern market powerfully accelerated

the growth of our own commercial opulence, es-

pecially after the woollen manufacture had begun

to thrive. From about the middle of the four-

teenth century we find continual evidences of a

rapid increase in wealth. Thus, in 13G3, Picard, who had

been lord mayor some years before, entertained Edward III.

and the Black Prince, the kings of France, Scotland, and

Cyprus with many of the nobility, at his own house in the

Vintry ’and presented them with handsome gifts." Philpot,

another eminent citizen in Richard II.’s time, when the trade

of En«-land was considerably annoyed by privateers, hired

1000 armed men, and despatched them to sea, where they

took fifteen Spanish vessels with their prizes." We find

Richard obtaining a great deal from private merchants and

Sding towns. In 1379 he got 5000/. from London, 1000

marks from Bristol, and in proportion from smaller places.

In 1386 London gave 4000/. more, and 10,000 marks in

1397 * The latter sum was obtained also for the coronation

of Henry VI.* Nor were the contributions of individuals

contemptible, ainsidering the high

a citizen of London, lent to Henry IV. 2000/. m 140/, and

Whittington one half of that sum. The merchants of the

staple advanced 4000/. at the same time." Our commerce

continued to be regularly and rapidly progre^.ve during the

fifteenth century. The famous Canynges of Bristol, under

Hen.7 VI. and Edward IV., had ships of 900 tons burden.*

. I n 443 Schmldf, t. It. » Wilringham. p. 2H.
* Rymer, t. tU. p. 210, 841; t. vUi

P* p. 9.

n*ta, Tol. 1. p. I Rymer, t. x. p. 461.
1 kaephenon, Tol. LpoMUn-

, ^ .^U. p. 488.

; qioto. 8tow), p. • Macpher«m, p. 86T.

tie.
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The trade and even the internal wealth of England reached

so much higher a pitch in the reign of the last-mentioned

king than at any former period, that we may perceive the

wars of York and Lancaster to have produced no very

serious effect on national prosperity. Some battles were
doubtless sanguinary ; but the loss of lives in battle is soon

repaired by a flourishing nation ; and the devastation oi.-ca-

sioned by armies was both partial and transitory.

A commercial intercourse between these northern and
southern regions of Euroue began about the early ,

part of the fourteenth century, or, at most, a little with the

sooner. Until, indeed, the use of the magnet was
thoroughly understood, and a competent skill in

marine architecture, as well as navigation, acquired, the

Italian merchants were scarce likely to attempt a voyage

perilous in itself and rendered more formidable by the im-

aginary difficulties which had been suppo.sed to attend an ex-

pedition beyond the straits of Hercules. But the English,

accustomed to their own rough seas, were always more in-

trepid, and probably more skilful navigators. Though it was
extremely rare, even in the fifteenth century, for an English

trading vessel to appear in the Mediterranean,' yet a iamous

military armament, that destined for the crusade of Richard

I., displayed at a very early time the seamanship of our

countrymen. In the reign of Edward II. we find mention in

Rymer’s collection of Genoese ships trading to Flanders and
England. His son was very solicitous to preserve the friend-

ship of that opulent republic ; and it is by his letters to his

1 Richard III., in 14S5, appointed a
Floreatiue merchant to be Kuglish con-
Bul at Pisa, on the ground that some of

his subjects intended to trade to Italy.

Maepherson, p. 705, from llymer. Per-

haps we cannot positively prove the exist-

ence of a Mediteirancim tnide at un
earlier time : and even tills instrument
is not conclusive. Hut a considerable
presumption arises from two documents
in Uymer, of the year 1412, which in-

form us of a gre>it shipment of wool and
other goods made by some mervtiauts of
London for the Mediterranean, under
iupercargoes, whom, it being a new un-
dertaking, the king expressly recom-
mended to the Genoese republic. But
that people, impelled probably by com-
mercial jealousy, seized the vessels and
their cargoes

;
wbicli induced the king

to grunt the owners letters of reprisal

against all Genoese property. Rymer,
t. viii. p. 717, 773. Though it is not
perhaps evident that the vessels were
English, the circumstances render it

hlglUy probable. The b.ad success, how-
ever, of this attempt, might prevent its

imitation. A Greek author about the
beginning of the fifteenth century reck-

ons the XyykTiVOL among the nations who
tripled to a port in the Archipelago.
Gibbon, vol. xii. p. 52. But these enu-
merations are generally swelled by vanity
or the love of exaggeration

;
and a few

English sailors on board a foreign vessel

would justify the assertion, ^njamin
of Tudela, a Jewish tmveller, pretends

t!iat the port of Ate.xandria, about 1160,

contained ves.sels not only from England,
but from Ru.ssia, and even Cracow,

Harris's Voyages, vol. i. p. 654.
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senate, or by royal orders restoring ships unjustly seized, that

we come by a knowledge of those i’acts which historians neg-
lect to relate. Pisa sliared a little in this traffic, and Venice
more considerably ; but Genoa was beyond all competition at

the head of Italian commerce in these seas during the four-

teenth century. In the next her genend decline left it more
optm to her rival ; but I doubt whether Venice ever main-
tained ^o strong a connection with England. Through London
and Bruges, their chief station in Flanders, the merchants
of Italy and of Spiiin transjHirted oriental produce to the

farthe.st parts of the north. The inhabitants of the Baltic

cojist were stimulated by the desire of precious luxuries w’hich

they had never known ; and these wants, though selfish and
frivolous, are the means by which nations acquire civilization,

and the earth is rendered fruitful of its produce. As the car-

riers of this trade the Hanseatic mercluints resident in Eng-
land and Flanders derived profits through which eventually

of course those countries were enriched. It seems that the

Italian vessels unloaded at the marts of London or Bruges,

and that such parts of their cargoes as were intended for a
more northern trade ctune there into the hands of the Grer-

man merchants. In the reign of Henry VI. England car-

ried on a pretty extensive traffic with the countries around

the Mediterranean, for whose commodities her wool and wool-

len cloths enabled her to pay.

The commerce of the .southern division, though it did not.

Commerce I think, produce more extensively beneficial effects

Of tilO

Mediter-
ranean
countries.

upon the progress of society, was both eaidier

and more splendid than that of England and the

neighboring countries. Besides Venice, which has

been mentioned already, Amalfi kept up the commercial in-

tercourse of Christendom with the Saracen coun-
Amalfi.

tries before the first crusade.* It was the singuhir

Tbe Amalfltanfl are thus de.scribed

bv William of Apulia, apud Muratori,
nifsert. 30.

Urbs hsec dives opum, populoque ro-

furta Tidetur,
Nulla tua^ locuples argvnto, vestibus,

auro.
Partibiis innumeris ac plurimus urbe

niorutur
Nautn, maria ccelique viaa aporire pe-

ritus.

Hue et Alcxandri diversa ferunturab
urbe.

Regia et Antiochi. Hfec [etiam?] freta
plurima transit.

Hie Arabes, Indl, SicuU noscuntur, et
Afrl.

Heec gens eat totum prope nobilitata
per orbem,

Et mercauda ferens, et amans mercata
referre.

[There must be, I suspect, some exag-
geration about the commerce and opu>
leuco of Amalfi, in the only age when
she possessed any at all. The city could
never have been considerable, as we may
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I fate of this city to liave filled up the interval between two
periods of civilization, in neither of which she was destined

to be distinguished. Scarcely known before the end of the

sixth century, Amalfi ran a brilliant career, as a free and
traditig republic, which was checked by the arms of a con-

qtieror in the middle of the twelfth. Since her subjugation

by Roger king of Sicily, the n.ame of a people who for a
while connected Europe with Asia has hardly been repeated,

except for two discoveries falsely imputed to them, those of

tlie Pandects and of the compass.

But the decline of Amiilti wiis amply compensated to the

rest of Italy by the constant elevation of Pisa,

Genoa, and Venice in the twelfth and ensuing Oen»,

ages. The crusades led iintnediately to this grow-
ing prosperity of the commercial cities. Besides the profit

accruing from so many naval armaments which they supplied,

and the continual passage of private adveiiturers in their

vessels, they were enabled to open a more extensive channel

of oriental traffic than had hitherto been known. These
three Italian republics enjoyed immunities in the Christian

principalities of Syria
;
possessing separate quarters in Acre,

Trijioli, and other cities, where they were governed by their

own laws and magistrates. Though the progress of com-
merce must, from the condition of European industry, have
been slow, it was uninterruj>ted ; and the settlements in Pal-

estine were becoming important as factorie.s, an u.se of which
Godfrey and Urban little dreami-d, when they were lost

through the guilt and im|)rudence of their inhabitants.' Vil-

lani laments the injury sustained by commerce in consequence

of the capture of Acre, “ situated, as it was, on the coast of

the Mediterranean, in the centre of Syria, and, as we might

say, of the habitable world, a haven for all merchandise,

both from the East and the West, which all the nations of

the earth fi’equented for this trade.” * But the loss was soon

jud|?e from its position immediately
uritier n steep mountain

; ami wbat is

Btillimre materuil, has a very small
port. Arronlinff to our notions of tniUe,

she could never have enjoyed much
;
the

lines quoted from William of Apulia are
to bo taken as a poet's pane^yiic. It is

of course a question of decree ; Amalfi
was no doubt a commercial republic to
the extent of her capacity

;
but those

who have ever been on the coast must
be aware how limited that waa. At

present she has, I believe, no forci^
trade at all. 184S.]

1 The inhabitants of Acre were noted,

in an aj^ not very pure, for the excess
of their rices. In 1291 they plundered
some of the subjects of a neifibboiing

Mohammedan prince, and, refusing rep*

aratioD, the city was besieged and taken
by storm, Mumtori^ od ann. Qibbon*
c. 69.

3 Villani, 1. vii. o. 144
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retrieved, not perhaps by Pisa and Glenoa, but by Venice, ’

who formed connections with the Saracen governments,

and maintained her commercial intercourse with Syria and
Egypt by their license, though subject probably to heavy ex-

actions. Sanuto, a Venetian author at the beginning of the

fourteenth century, has left a curious account of the Levant
trade which his countrymen carried on at that time. Their

imports it is easy to guess, and it appears that timber, brass,

tin, and lead, as well us the precious meUils, were exported

to Alexandria, besides oil, saffron, and some of the productions

of Italy, and even wool and woollen cloths.* The European
side of the account had therefore become respectable.

The commercial cities enjoyed as great privileges at Con-
stantinople as in Syria, and they bore an eminent part in the

vicissitudes of the Eastern empire. After the cjipture of

Constantinople by the Latin crusaders, the Venetians, having

been concerned in that conquest, became, of course, tlie fa-

vored traders under the new dynasty
;
possessing tlieir own

district in the city, with their magistrate or podestii, ap-

pointed at Venice, and subject to the parent republic. When
the Greeks recovered the seat of their empire, the Geno-
ese, who, from jealousy of their rivals, had contributed to

that revolution, obtained similar immunities. This powerful

and enterprising state, in the fourteenth century, sometimes

the ally, sometimes the enemy, of the Byzantine court, main-

tained its independent settlement at Pera. From thence she

spread her sails into the Euxine, and, planting a colony at

Caffa in the Crimea, extended a line of commerce with the

interior regions of Asia, which even the skill and spirit of

our o^vn times has not yet been able to revive.*

1 Macpherson, p. 490.
s Ciipmany, Memorias nistoricwi, t.

iii. prefttcef p. 11 ;
and part 2, p. l31.

Ilifl authority i.i Bulducci Po^pilotti, a
Florentine writer upon commerce about

1340, who^e work T have never seen. It

appe.irs from BaMucci that the route to

China wiw from Asoph to Aatrakan, and
thence, by a variety of places which can-

not bo found ill modern maps, to 0am-
balu, probably Pekin, the capital city

of China, which ho describes as being

one hundred miles in circumference.

The journey w:w of rather more than

eight months, going and returning
;
and

he assures us it was perfectly secure, not

only for canivans, but for a single trav-

eller with a couple of interpreters and a
servant. The Venetians had also a set-

tlement in the Crimea, and appear, by
a pJiHsage in Petrarch’s letters, to have
posmissed some of the trade through
Turtary. Id a letter written from Ven-
ice. after extolling in too rhetorical a
manner the commerce of that republic,
he mentions a particular ship that had
just sailed for the Black Sea. fit ipsa
quidem Tanaim it vlsura, nostri cnim
marls navigatio non ultra tenditur

;

eorura vero aliqul, quos hsec fert, illio

iter [instituent] earn egressuri, ncc antea
substituri, qu4m Qange et Cauc:iso su-
perato, ad Indos atque extremes Seres et
OricnCalem perveniatur Oceanum. Kq
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The French provinces which border on the Mediterranean
Sea partook in the advantages which it offered. Not only

Marseilles, whose trade had continued in a certain degree

throughout the worst ages, but Narbonne, Nismes, and espe-

cially Montpelier, were distinguished for commercial pros-

perity.* A still greater activity prevailed in Catalonia.

From the middle of the thirteenth century (for we need not

trace the rudiments of its history) Barcelona began to emu-
late the Italian cities in both the branches of naval energy,

war and commerce. Engaged in frequent and severe hos-

tilities with Genoa, and sometimes with Constantinople, while

their vessels traded to every part of the Mediterranean, and
even of the English Channel, the Catalans might justly be
reckoned among the first of maritime nations. The com-
merce of Barcelona has never since attained so great a height

as in the fifteenth century.^

The introduction of a silk manufacture at Palermo, by
Roger Guiscard in 1148, gave perhaps the ear-

liest impulse to the industry of Italy. Nearly mnnufac-

about the same time the Genoese plundered two
Moorish cities of Spain, from which they derived the same
art. In the next age this became a staple manufacture of

the Lombard and Tuscan republics, and the cultivation of

mulberries was enforced by their laws.* Woollen stuffs,

though the trade was perhaps less conspicuous than that of

Flanders, and though many of the coarser kinds were im-

ported from thence, employed a multitude of workmen in

Italy, Catalonia, and the south of France.* Among the trad-

ing companies into which the middling ranks were distrib-

uted, those concerned in silk and woollens were most numer-
ous and honorable.®

quo ardeiLS et inexplebllifl habendi sitis

homiaum mentes rapit! Petrarcce
Opera, Senil. 1. H. ep. 3, p. 760 edit. 1581.

^ Ilist. de Languedoc, t. iii. p. 531 ;
t.

iv. p. 517. Mem. de PAcad. des Inaciip-
tioQ9, t. xxxrii.

* Capmany, Memoriaa Historicas de
Barcelona, t. i. part 2. See particularly
p. 36.

5 Muratori, dissert. 80. Benina, Rlvo-
luzione d'ltalia, 1. xiv. c. 11. The latter

writer li» of opinion that mulberries were
not cultivated as an important object
till after 13'X), nor even to any great ex-
tent till after 1500 ;

the Italian manufac-
turers buying most of their silk from
Spain or the Levant

t The history of Italian states, and
especially Florence, will speak for the

first country ; Capmany attests the wool-

len manufacture of the second— Mem.
Ilist. de Barcel. t. 1. part 3, p. &c.;

and Vaissette that of Carcassinne and
its vicinity — Hist, de Lang. t. iv. p. 617.

& None were admitted to the rank of

burgesses In ihe town of Aragon who
used any manual trade, with the excep-

tion of dealers In fine cloths. The wool-

len manufacture of pain did not at any
time become a considerable article of ex-

port, nor even supply the internal con-

sumption, as Capmany has well shown.
Memorias Historicas, t. ill p. 825 et

seq., and Kdiuburgh Review, vol. x.
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A property of a natural substance, long overlooked even
though it attracted observation by a different peculiarity, has

influenced by its aceidenlal discovery the fortunes

of mankind more than all the deductions of phi-

losophy, It is, perhaps, impossible to ascertain

the epoch when the polarity of the magnet was
first known in Europe, Tlie common opinion, which ascribes

its discovery to a citizen of Amalfi in the fourteenth century,

is undoubtedly erroneous, Guiot de Provins, a French poet,

who lived aljout the year 1200, or, at the latest under St,

Louis, describes it in the most unequivocal language, James
de Vitry, a bishop in Palestine, before the middle of the thir-

teenth century, and Guido Guinizzelli, an Italian poet of the

same time, are equally explicit. The French, as well as Ital-

ians, claim the discovery as their own ; but whether it were
due to either of these nation.s, or rather learned from their

intercourse with the Saracens, is not easily to be ascertained,*

For some time, perhaps, even this wonderful improvement in

the art of navigation might not be universally adopted by
vessels sailing within the Mediterranean, and accustomed to

their old system of observations. But when it became more
established, it naturally inspired a more fearless spirit of ad-

Invention
of the
niariner's

compass.

1 Boucheff the French translator of

n Consolato del Mare, says that Kdrissi,

a Saracen geographer who lived about
1100, gives an account, though in a con-
fuse<l manner, of the polarity of the
niagnet. t. ii. p. 2H0. However, the lines

of Guiot de Provins are decisive. These
are quoted in Hist. Litteraire de la

France, t. ix. p. Mem. de PAcud.
des luscript. t. xxi. p. 192 ;

and .«evenil

other works. Guinizzelti has the follow-

ing passage, in a canzone quoted by Oin-
guend, Hist. Litteraire do Pltalle, t. i. p.

413:—
In quelle parti sotto tmmontana,
Sono 11 monti della cnlumita,

Che dan virtute ntP acre

Di trarre il ferro
;
ma perchi lontana,

Vole di sitnil pietra aver aita,

A far la adoperare,
E dirizzar lo a§o in ver la Stella.

We cannot be diverted, by the nonsensi-

cal theory these lines contain, from per-

ceiving the positive testimony of the last

verse to the poet’s knowledge of the

polarity of the magnet. But if any
doubt could remain, Tiraboschi (t. iv. p.

171) has fully established, from a series

of passages, that this phenomenon was

well known In the thirteenth century
;

and puts an end altogether to the pre-
tensions of Flavio Qiojji, if such a person
ever existtnl. See also Maepherson’s An-
nals, p. 364 and 418. It is provoking to
find an hi.«torian like Robertson assert-
ing, without hesitation, that this citizen
of Amalfi the inventor of the com-
pass, and thus accrediting an error which
had already been detected.

It is a singular circiim.stance, and only
to be explained by the obstinacy with
which men are apt to reject iinprovo-
mont. that the magnetic needle was not
generally adopted in navigation till very
long after the discovery of its properties,
ami even after their peculiar impurtanco
had been perceived. The writers of the
thirteenth century, who mention the
polarity of the needle, mention al.so its
use in navigation

;
yet Capmany has

found no distinct proof of its employ-
ment till 1403, and does not believe that
it was frequently on board Mediterra-
nean ships at the latter part of the pre-
ceding age. Memorias Historicas, t. ill.

p. 70. Perhaps however he has infen^
too much from his negative proof; and
this subject seems open to further in-
quiry.
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venture. It was not, as lias been mentioned, till the begin-

ning of the fourteenth century that the Genoese and other

nations around that inland sea steered into the Atlantic Ocean
towards England and Flanders. This intercourse with the

northern countries enlivened their trade with the Levant by
the excliange of productions which Spain and Italy do not

supply, and enriched the merchants by means of whose capi-

tal the exjiorts of London and of Alexandria were conveyed
into each other’s harbors.

The usuid lisks of navigation, and those incident to commer-
cial adventure, jiroduce a variety of questions in ev- Maritime

ery system of jurisprudence, which, though always ***“•

to be determined, as far as possible, by principles of natural

justice, must in many cases depend upon esUiblished cus-

toms. These customs of maritime law were anciently reduced

into a code by the Rhodians, and the Roman emperors pre-

served or reformed the constitutions of that republic. It would

be hard to say how far the tradition of this early jurisprudence

survived the decline of commerce in the darker ages ; but

after it began to recover itself, necessity suggested, or recol-

lection prompted, a scheme of regulations resembling in some
degree, but much more enlarged than those of antiquity.

This was formed into a written code, II Consolato del Mare,
not much earlier, probably, than the middle of the thirteenth

century ;
and its promulgation seems rather to have pro-

ceeded from the citizens of Barcelona than from those of

Pisa or Venice, who have also claimed to be the first legisla-

tors of the sea.* Besides regulations simply mercantile, this

system has defined the mutual rights of neutral and belliger-

ent vessels, and thus laid the basis of the positive law of na-

tions in its most important and disputed cases. The king of

1 Boucher BuppoMS it to have been
compiled at Barcelona about 900; but
h!s reat>omngs arc ineoncluBlve. t. 1. p.

72 ;
and indeed Barcelona at that time

was little, if at all, better than a flRhlng-

town. Some arf^umenta might bo drawn
In favor of Pi(»a from the expn?!wtion«

of Henry IV. ’a charter granted to that
city in 1081. Consuetudines. quatt ha-
bent do m.ari, sic Ha obt^orvabimuH elcut
Ulorum eat ronauotndo. Mumtori, Dia-

•ert. 45. Giannonc aoemB to think the
collection wa.a compiled about the reign
of Ix>ul8 IX. 1. xi. c. 6. Capmany, the
last Spanish editor, whose authority

ought perhaps to outweigh every other,
asserts and seems to prove them to have
been enact(Ml by the mercantile magU
trates of Barcelona, under the reign of
James the conqueror which la much the
same period. Codigo de las Costunihres
Maritlmas de Barcelona, Madrid, 1791.

But, by whatever nation they were re-

duo.^ into their present form, these laws
wore certainly the ancient and establish-

ed usages of the Mediterranean states:

and Pisa may very probably have taken
a great share in first practising what a
century or two afterwards was rendered
more precise at Barcelona.
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France and count of Provence solemnly acceded to this

maritime code, which hence acquired a binding force within

the Mediterranean Sea; and in most respects the law mer-
chant of Europe is at present conformable to its provisions.

A set of regulations, chiefly borrowed from the Consolato,

was compiled in France under the reign of Louis IX., and
prevailed in their own country. These have been denomi-
nated the laws of Oleron, from an idle story that they were
enacted by Richard I., while his expedition to the Holy Land
lay at anchor in that island.* Nor was the north without its

peculiar code of maritime jurisprudence
; namely, the Ordi-

nances of Wisbuy, a town in the isle of Gothland, princi-

pally compiled from tho.se of Oleron, before the year 1400,
by which the Baltic traders were governed

There was abundant reason for establishing among mari-

Frequcncj time nations .some theory of mutual rights, and for
of piracy. securing the redress of injuries, as far as possible,

by means of acknowledged tribunals. In that state of bar-
barous anarchy which so long resisted the coercive authority

of civil magistrates, the sea held out even more temptation

and more impunity than the land ; and when the laws had
regained their sovereignty, and neither robbery nor private
warfare was any longer tolerated, there remained that great
common of mankind, unclaimed by any king, and the liberty

of the sea wa.s another name for the security of plunderers.

A pirate, in a well-armed quick-sailing vessel, must feel, I
suppose, the enjoyments of his exemption from control more
exquisitely than any other freebooter

; and darting along the
bosom of the ocean, under the impartial radiance of the
heavens, may deride the dark concealments and hurried
flights of the forest robber. His occupation is, indeed, ex-
tinguished by the civilization of later ages, or confined to dis-

tant climates. But in the thirteenth and fourteenth centu-
rie.s, a rich vessel was never secure from attack; and neither

restitution nor punishment of the criminals was to be ob-
tained from governments who sometimes feared the plunderer

> Macpherson, p. 858. Boucher sup-

po!*e8 them to be registers of actual

dectsions.
« I hare only the authority of Bou-

cher for referring the Ordinances of Wis-

buy to the year 14<X). Beckman imag-

ines them to l>e older than those of

Oleron. But Wisbuy was not enclosed

by a wall till 1288, a proof that It could
not hare been previously a town of much
Importance. It flourished chiefly in the
first part of the fourteenth century, and
was at that time an independent repub-
lic, but fell under the yoke of Denmark
before the end of the same age.
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and sometimes connived at the offence.^ Mere piracy, Iiow-

ever, was not the only danger. Tlie maritime towns of Flan-

ders, F'ranee, and England, like the free republics of Italy,

prosecuted tlieir own quarrels by arms, without asking the

leave of tlieir respective sovereigns. This prac- Law of

tice, exactly analogous to that of private war

in the feudal system, more than once involved the kings of

France and England in hostility.^ But wliere the quarrel

did not proceed to sucli a length as absolutely to engage two
op[K)site towns, a modification of this ancient right of re-

venge formed part of the regular law of nations, under the

name of reprisals. Whoever was plundered or injured by
the inhabitant of another town obtained authority from his

own magistrates to seize the properly of any other person

belonging to it, until his loss should be compensated. This

law of reiirisal was not confined to maritime places ; it pre-

vailed in Lombardy, and probably in the German cities.

Thus, if a citizen of Modena was robbed by a Bolognese, he

complained to the magistrates of the former city, who rep-

resented the case to those of Bologna, demanding redress.

If this wei-e not immediately granted, letters of reprisals

were issued to plunder the territory of Bologna till the in-

jured party should be reimbursed by sale of the spoil.* In

the laws of Marseilles it is declared, “ If a foreigner take

anything from a citizen of Marseilles, and he who has juris-

diction over the said debtor or unjust taker does not cause

right to be done in the same, the rector or consuls, at the pe-

tition of the said citizen, shall grant him reprisids upon all the

goods of the said debtor or unjust taker, and also upon the

goods of others who are under the jurisdiction of him who
ought to do justice, and would not, to the said citizen of

Marseilles.” * Edward III., remonstrates, in an instrument

published by Rymer, against letters of marque granted by
the king of Aragon to one Berenger de la Tone, who had

been robbed by an English pirate of 2000/., alleging that, in

1 Hugh Bespenner seized a Genoese
Tessel valued at 14,300 marks, fbr which
no restitution was ever made. Rym. t.

ir. p. 701. Maepherson, a. d. 1836.
s The Cinque Forts and other trading

towns of England were in a constant
state of hoetIUty with their opposite

neighbors during the reigns ofEdward I.

and II. One might quote almost half

the instruments in Rymer in proof of

these conflicts, and of those with the
mariners of Norway and Denmark.
Sometimes mutual envy produced frays

between different English towns. Thus,
in 1254 the Wlnchelsea mariners at*

tacked a Yarmouth galley, and killed

some of her men. Matt. Wrls, apud
Maepherson.

> Muratori, Dissert. 58.
4 Du Cange, too. Laudum.
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asmuch as he had always been ready to give redress to the

party, it seemed to liis eounsellors that there was no just

cause for reprlsal.s upon the king’s or his .subjects’ property.^

This passage is so far curious as it asserts the existence of
a customary law of nations, the knowledge of which was al-

ready a sort of learning. Sir E. Coke speaks of this right

of private reprisals as if it still existed ;
* and, in fact, there

are instances of granting such letters as late as the reign of

Cluu'les I.

A practice, founded on the same principles as reprisal, though

Liability rather less violent, was that of attaching the goods
rf^aiieiu or persons of resident foreigners for the debts of

othCTA their countrymen. This indeed, in England, was
debU. not confined to foreigners until the statute of

Westminster I. c. 23, which enacts that “no stranger who
is of this realm shall be distrained in any town or market
for a debt wherein he is neither principal nor surety.”

Henry III. had previously granted a charter to the burgesses

of Lubec, that they should “ not be arrested for the debt of

any of their countrymen, unless the magistrates of Lubec
neglected to compel payment.”® But by a variety of

grants from Edward II. the privileges of Engli.sh subjects

under the statute of Westminster were extended to most
foreign nations.'* This unjust responsibility had not been
confined to civil cases. One of a company of Italian mer-
chants, the Spini, having killed a man, the officers of justice

seized the bo<lies and effects of all the rest.*

If under all these obstacles, whether created by barbarous

manners, by national prejudice, or by the fraudu-
proflMot lent and arbitrary measures of princes, the mer-

chants of different countries became so opulent as

almost to rival the ancient nobility, it must be ascribetl to the

greatness of their commercial profits. The trading com-
panies possessed either a positive or a virtual monopoly, and
held the keys of those eastern regions, for the luxuries of

I Ryxnerf t. W. p. 676. Videtur sa-

plBOtibai et peritij. quod causa, de jure,

QOQ subfuit marcham seu repiisaliam in

noBtiis, seu subdltorura nostroruoi) bo<

nil coDcedendi. See too a case of neu*

tral go(^ on board an enemy’s Tessel

el^med by the owners, and a i^al dls-

ttnetion taken In favor of the captors,

t. Ti p. 11.
s 2t £. UI. stat. U. c. 17, 2 Inst. p.

206.

• Rymer, 1. 1, p. 889.
4 Idem, t. m. p. 458, 647, 678. et Inftm.

See too the ordinances of the staple, in
27 £dw. 111., which confirm this among
other privil^fes, and contain manifold
eTidence of the regard paid to commerce
In that reign.

4 Rymer, t. U. p. 891. Madox,
Exchequer, c. xxii. s. 7.
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which the progre.ssive refinement of manners produced an
incrciLsing demand. It i.s not easy to determine the average

rate of profit;* but we know tliat tlie intere.st

money was e.\c(‘cdingly liigli throughout the mid- rate of

die ages. At Verona, in 1228, it was fixed by law
*“**”**•

at twelve and a half per cent.; at ^lodena, in 1270, it seems

to have been as high as twenty.^ The republic of Genoa,
towards the end of the fourteenth century, when Italy had
grown wealthy, paid only from .seven to ten per cent, to her

creditors.® But in France and England the rate was far

more oppressive. An ordinance of Philip the Fair, in 1311,

allows twenty per cent, after the fii-st year of the loan.‘ Un-
der Henry III., according to Matthew Paris, the debtor paid

ten per cent, every two months;® but this is absolutely in-

credible as a general practice. This was npt merely owing
to scsircity of money, but to the discouragement which a
strange prejudice opposed to one of the most useful and le-

gitimate branches of commerce. Usury, or lending money
for profit, was tretited as a crime by the theologians of the

middle ages ; and though the superstition has" been eradica-

ted, some part of the prejudice remains in our legislation.

This trade in money, and indeed a great part of inland trade

in general, had originally fallen to the Jews, who jjoney

were noted for their usury so early as the sixth dmiin.-s of

century.® For several subsetfuent ages they con-
®

tinned to employ their capital and industry to the same ad-

vantage, with little molestation from the clergy, who always

tolerated their avowed and national infidelity, and often with

some encouragement from princes. In the twelfth century

we find them not only possessed of landed property in Lan-
guedoc, and cultivating the studies of medicine and Rabbinical

literature in their own academy at Montpelier, under the pro-

tection of the count of Toulouse, but invested with civil

offices.’' Raymond Roger, viscount of Carcasonne, directs a
writ “ to his bailiffs, Christian and Jewish.” * It was one of

t In the remarkable speech of the
Boge Mocenigo, quote<l !n another place,
ol. I p. 466, the annual profits made by
Venice on her mercantile capital is reck*
oned at forty per cent.

S Moratori. Dissert. 16.
> Blsarrl, Hist. Oenuens. p. 797. The

rate of discount on bills, which may not
hare exactly corresponded to the arerage

annual Interest of money, was ten per
cent, at Barcelona In 1435. Capmany,
t. i. p. 209.

* Du Cange, t. ITsura.
» Muratori, Dies. 16.
• Or^. Turon. 1. It.

T Hist, de Languedoc, t. li. p 617 «

k

m. p. 631.
9 Id. t. lU. p. 121.
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the conditions imposed by the church on the count of Tou-
louse, tliat he should allow no Jews to possess magistracy in
his dominions.* But in Spain they were placed by some of
the municipal laws on the tooting of Christians, with respect
to the composition for their live.s, and seem in no otlier Eu-
ropean country to have been so numemus or considerable.*
The diligence and e.xpertness of this people in all pecuniary-
dealings recommended tliem to princes who were solicitous

atx)Ut tlie improvement of their revenue. We find an article
in the general charter of privileges granted by Peter III. of
Aragon, in 1283, that no Jew should hold the office of a
bayle or judge. And two kings of Castile, Alonzo XI. and
Peter the Cruel, incurred much odium by employing Jewish
ministers in their treasury. But, in other parts of Europe,
their condition had, before that time, begun to change for the
worse— partly from the fanaticid spirit of the crusades
which prompted the populace to massacre, and partly from
the jealousy which their opulence excited. Kings, in order
to gain money and popularity at once, abolished the debts
due to the children of Israel, except a part which they re-
tained as the price of their bounty. One is at a loss to con-
ceive the process of reasoning in an ordinance of St. Louis,
where, “ for the salvation of his own soul and those of his
ancestors, he releases to all Christians a third part of what
was owing by them to Jew.s.”® Not content with such edicts,

the kings of France sometimes banished the whole nation
from their dominions, seizing their effects at the same time

;

and a season of alternative severity and toleration continued
till, under Charles VI., they were finally expelled from
the kingdom, where they never afterwards possessed any
legal settlement.® They were expelled from England under
Edward I., and never obtained any legal permission to reside
till the time of Cromwell. This decline of the Jews was
owing to the transference of their trade in money to other
hands. In the early part of the thirteenth century the mer-
chants of Lombardy and of the south of France* took up the

1 Hint, de LaDguedoc, t. iii. p. 168.
I Marina, Kosayo HistoricO'CrlUco, p.

143.
. Harteone Theaauriu] Anecdotorum,

t. i. p 984.
. Velly, t. It. p. 186.
‘ The city of Cahore, in Qnercy, the

modem department of the Lot, produced
a tribe of money-dealere. The Caureini
are almost aa often noticed aa the Lom-
banU. See the article in Du Cange. In
Lombardy, Aati, a city of no great note
in other respects, was iamous lor the
same department of commerce.
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business of remitting money by bills of exchange ' and of

making profit upon loans. The utility of this was found so

great, especially by the Italian clergy, who thus in an easy

manner drew the income of their transalpine benefices, that

in spite of much obloquy, the Lombard usurers established

themselves in every country, and the general progress of

commerce wore off the bigotry that had obstructed their re-

ception. A distinction was made between moderate and ex-

orbitant interest ; and though the casuists did not acquiesce

in tills legal regulation, yet it satisfied, even in superstitious

times, the consciences of provident traders.^ The Italian

bankers were frequently allowed to farm the customs in Eng-
land, as a security perhaps for loans which were not very

punctually repaid.® In 1345 the Bardi at Florence, the

greatest company in Italy, became ^bankrupt, Edward III.

owing them, in principal and interest, 900,000 gold florins.

Another, the Peruzzi, failed at the same time, being creditors

to Edward for 600,000 florins. The king of Sicily owed
100,000 florins to each of these bankers. Their failure in-

volved, of course, a multitude of Florentine citizens, and was
a heavy misfortune to the state.®

1 There were three species of paper
credit in the dealings of merchants : 1.

General letters of credit, not directed to
any one, which are not uncommon In
the I^rant : 2. Orders to pay money to
a particular person : 3. Bills of exchange
regularly negotiable. Boucher, t. il. p,
621. Instances of the first are men*
tioned by Macpherson about 1200. p.867.
The second species was introduced by
the Jews, about 1183 (Capiuany, t. i. p.

297) ;
but it may be doubtful whether

the last stage of the progress was reached
nearly so soon. An instrument In Ry-
mer, however, of the year 1884 (t. yi. p.
495). mentions litem cambitoriee, which
seem to have been negotiable bills;

and by 1400 they were drawn in sets,

and worded exactly as at present. Mac*
phersoo, p. 614, and Beckman, History
of Invuntlons. vol. lii. p 430. ^ve from
Gapmanv an actual precedent of a bill

dated in 1404.
3 Usury was looked upon with horror

by our English divines long after the
Reformation. Floury, in bis Institu-
tions ail Droit Eocl6siastique, t. il. p. 129,
has shown the subterfuges to which men
had recourse in order to evade this pro-
hibition. It is an unhappy truth, that
great part of the attention devoid to
the best of sciences, ethics and jurispru-

VOL. Ill, 21

dence, has been employed to weaken
principles that ought never to have been
acknowledged.
One species of usury, and that of the

highest importance to commerce, was
always permitted, on account of the risk
that attended it. This was marine in-

surance, which could not have existed,
until money was considered, in itself, as
a source of profit. The earliest regula-
tions on the subject of insurance are
those of Barcelona In 1433 ; but the
practice was, of course, earlier than
these, though not of great antiquity.
It is not mentioned in the Connolato del
Mare, nor In any of the Ilanseatic laws of
the fourteenth century. Beckman, vol.

i. p. 388. This author, not being aware
of the Barcelonese laws on this subject
published by Capmany, supposes the first

provisions regulaUog marine assurance
to have been made at Florence iu 1523.

* Maepberson, p. 487, et alibi. They
had prolMbly excellent bargains : in ISSSd

the Bardi farmed all the customs in Eng-
land for 20/. a day. But in 1282 the cus-

toms had product 8411/., and halfacen-
tury of great improvement had elapsed.

4 Villani, 1. xii. c. 55, 87. He calls

these two banking-houses the pillars

which sustained great part of the com-
merce of Christeo^m.
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The earliest bank of deposit, instituted for the accommoda-

B«Dkaof
private merchants, is said to have been

Genoa and that of Barcelona, in 1401.* Tlie bank.s of Venice
others. Genoa were of a different description. Al-
though the former of these two has the advantage of greater

antiquity, having been formed, as we are told, in the twelfth

century, yet its early history is not so clear as that of Genoa,
nor its political importance so remarkable, however similar

might be its origin.* During the wars of Genoa in the four-

teenth century, she had borrowed large sums of private citi-

zens, to whom the revenues were pledged for repayment.

The republic of Florence had set a recent, though not a very
encouraging example of a public loan, to defray the expense
of her war against Mastino della Scala, in 1336. The chief

mercantile firms, as well as individual citizens, furnished

money on an assignment of the taxes, receiving fifteen per
cent, interest, which appears to have been above the rate of

private usury.* The state was not unreasonably considered

a worse debtor than some of her citizens, for in a few years

these loans were consolidated into a general fund, or monte,

with some deduction from the capital and a great diminution

of interest ;
so that an original debt of one hundred florins

sold only for twenty-five.* But I have not found that these

creditors formed at Florence a corporate body, or took any
part, as such, in the affairs of the republic. The case was
different at Genoa. As a security, at least, for their interest,

the subscribers to public loans were permitted to receive the

produce of the taxes by their own collectors, paying the ex-

cess into the treasury. The number and distinet classes of

these subscribers becoming at length inconvenient, they were
formed, about the year 1407, into a single corporation, called

the bank of St. George, which was from that time the sole

national creditor and mortgagee. The government of this

was intrusted to eight protectors. It soon became almost in-

dependent of the state. Every senator, on his admission,

swore to maintain the privileges of the bank, which were,

confirmed by the pope, and even by the emperor. The bank
interposed its advice in every measure of government, and
generally, as is admitted, to the public advantage. It

1 Capmany, 1. 1, p. 1218. * Q. VUlani, 1. xl. c. 49.
s Maepherson, p. 841, from Sanuto. * Matt. VilUni, p. 227 (in Muratori,

The bank of Yemoe ia referred to 1171. Script. Rer. Ital. t. xiv.).
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equipped armaments at its own expense, one of which sub-

dued the island of Corsica ; and this acquisition, like those

of our great Indian corporation, was long subject to a com-
pany of merchants, without any interference of the mother
country.*

The increasing wealth of Europe, whether deriited from
internal improvement or foreign commerce, dis-

played itself in more e.xpensive consumption, and uomeatic

greater refinements of domestic life. But these ef-

fects were for a long time very gradual, each generation

making a few steps in the progress, which are hardly discern-

ible except by an attentive inquirer. It is not till the latter

half of the thirteenth century that an accelerated impulse ap-

pears to be given to society. The just government and
suppression of disorder under St. Ixaiis, and the peaceful

temper of his brother Alfonso, count of Toulouse and Poitou,

gave France leisure to avail herself of her adinii-able fertil-

ity. England, that to a soil not greatly infijrior to that of

France united the inestimable adv.antage of an insular posi-

tion, and was invigorated, above all, by her free constitution

and the steady industriousness of her people, rose with a
pretty uniform motion from the time of Edward I. Italy,

though the better days of freedom had passed away in most
of her republics, made a rapid transition from simplicity to

refinement. “ In those times,” says a writer about the year

1300, speaking of the age of Frederic IL, “the manners of

the Italians were rude. A man and his wife ate oft’ the same
plate. There was no wooden-handled knives, nor more than

one or two drinking cups in a house. Candles of wax or

tallow were unknown ; a .servant held a torch during supper.

The clothes of men were of leather unlined : scarcely any
gold or silver was seen on their dress. The common people

ate flesh but three times a week, and kept their cold meat for

supper. Many did not drink wine in summer. A small stock

of corn seemed riches. The portions of women were small

;

their dress, even after marriage, was simple. The pride of

men was to be well provided with arms and horses ; that

of the nobility to have lofty towers, of which all the cities

in Italy were full. But now frugality has been changed
for sumptuousness ; everything exquisite is sought after in

1 Blzaini. Hist. Geouens. p. 797 (Antwerp, 1579) ;
MachlaTeUi, Storia Florentina^
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324 DOMESTIC EXPENDITURE. Chat. IX. Part II

dress ;
gold, silver, pearls, silks, and rich furs. Foreign wines

and rich meats are required. Hence usury, rapine, fraud,

tyranny,” &c.‘ This passage is supported by other testimo-

nies nearly of the same time. The conquest of Naples by

Charles of Anjou in 1266 seems to have been the epoch of

increasing luxury throughout Italy. His Proven9al knights

with their plumed helmets and golden collars, the chariot of

his queen covered with blue velvet and sprinkled with lilies

of crold, astonished the citizens of Naples.'" Provence had

enjoyed a long tranquillity, the natural source of luxurious

ma<mificence ;
and Italy, now liberated from the yoke of the

empire, soon reaped the same fruit of a condition more easy

and peaceful than had been her lot for several ages. Dante

speaks of the change of manners at Florence from simplicity

and virtue to rehnement and dissoluteness, in terms very

nearly similar to those quoted above.

Throughout the fourteenth century there continued to be a

rapid but steady progression in England of what we may de-

nominate elegance, improvement, or luxury ; and if this was

for a time suspended in France, it must be ascribed to the

unusual calamities which befell that country under Philip of

Valois and his son. Just before the breaking out of the Eng-

lish wars an excessive fondness for dress is said to have dis-

tinguished not only the higher ranks, but the burghers, whose

foolish emulation at least indicates their easy circumstances.*

Modes of dress hardly perhaps deserve our notice on their

own account
;
yet so far as their universal prevalence was a'

1 Ricobaldus Ferrarensls, apud Mu-

rat. Dissert. 28; Franclsc. Pipplous,

ibidem. Muratori endeavota to exten-

uate the authority of this passage, on

arcount of some more ancient yfite™

wlio complain of the iuxury of their

times, and of some particular iiutancea

of maguiflcence and expose. But Kl-

cobaldi alludes, as Muratori himself ad-

mits, to the mode of Uvlng in the middle

ranks, and not to that of

iu all ages might occasionally

considerable splendor. I

to weaken so explicit a *“**“°“I
contemporary, which in fact is

by many writers of the

a^rding to the practice of Italian

Stelers, have copied it as their own.

1 Murat. Dissert. 23.

s Bellinclon Berti vid’

D1 cuojo e d’ OSJO, e venlr daUo spec-

Ohio

hBk donna eoa sensa U vise diplnto,

E yidi quel di Nerli, e quel del Yeo
chio

Esser content! alia pelle RCOTerta.

£ Bue donne al fuso ed al pcniicchio.
Paradis, canto xt.

See too the rest of this canto. But
this Is put in the mouth of Cacciiiguida,

the poet^s ancestor, who lived in the for-

mer half of the twelAh century. The
change, however, was probably subse-
quent to 1250, when tlie times of wealth
and turbulence began at Florence.

4 Velly, t. xiii. p. 852. The second
contlnuator of Nangis vehemently in-
veighs against the long beards und short
breeches of bis age

;
after the introd uo-

tion of which novelties, he judiciously
observes, the French were much more
disposed to run away from their eiieiuiefl

than before. Spicileglum, t. iii. p. 105.
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symptom of diffused wealth, we should not overlook either

the invectives bestowed by the clergy on the fantastic ex-

travagances of fashion, or the sumptuary laws by which it

was endeavored to restrain them.

The principle of sumptuary laws was partly derived from
the small republics of antiquity, which might per- Sumptuary

haps require that security for public spirit and
equal rights— partly from the austere and injudicious theory

of religion disseminated by the clergy. These prejudices

united to render all increase of general comforts odious un-

der the name of luxury
; and a third motive more powerful

than either, the jealousy with which the great regard any-

thing like imitation in those beneath them, cooperated to pro-

duce a sort of restrictive code in the laws of Europe. Some
of these regulations are more ancient ; but the cliief part

were enacted, both in France and Pmgland, during the four-

teenth century, extending to expenses of the table as well as

apparel. The first statute of this description in our own
country wiis, however, repealed the next year;* and subse-

quent provisions were entirely disregarded by a nation which
valued liberty and commerce too much to obey laws con-

ceived in a spirit hostile to both. Laws indeed designed by
those governments to restrain the extravagance of their sub-

jects may well justify the severe indignation which Adam
Smith has poured upon all such interference with private ex-

penditure. The kings of France and England were un-
doubtedly more egregious spendthrifts than any others in

their dominions ; and contributed far more by their love of

pageantry to excite a taste for dissipation in their people than

by their ordinances to repress it.

Mussus, an historian of Placentia, has left a pretty copi-

ous account of the prevailing manners among his Domestic
countrymen about 1388, and expressly contrasts manncra of

their more luxurious living with the style of their

ancestors seventy years before, when, as we have seen, they

had already made considerable steps towaixls refinement.

This pa-sage is highly interesting, because it shows the regu-

1 87 E. in. Rep. 38 K. HI. ScTeral
other statutes of a similar nature were
passed in thi.'i and the ensuing reign.
In France, there were sumptuary laws
as old as Charlemagtie^ prohibiting or
taxing the use of furs

;
but the first ex-

tenrfye regulation was under Philip the

Fair. Velly, t. yil. p 61; t. xi. p. 190.

Theao attempts to restrain what cannot
be restrained contiriucd even down to

1700. De la Mare, Tmit6 de la Police, t.

i. 1. m
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lar tenor of domestic economy, in an Italian city rather than
a mere display of individual magnificence, as in most of the
facts collected by our own and the French antiquaries. But
it is much too long for insertion in this place.^ No other
country, |ierliaps, could exhibit so fair a picture of middle
life : in France the burghers, and even the inferior gentry,

were for the most part in a state of poverty at this period,

which they concealed by an affectation of ornament; while
our English yeomanry and tradesmen were more anxious to

invigorate their bodies by a generous diet than to dwell in

well furnished houses, or to find comfort in cleanliness and
elegjince.^ The German cities, however, had acquired with
liberty the spirit of improvement and industry. From the

time that Henry V. admitted their artisans to the privileges

of free burghers they became more and more prosperous
;

•

while the steadiness and frugality of the German character

compensated for some disadvantages arising out of their in-

land situation. Spire, Nuremberg, Ratisbon, and Augsburg
were not indeed like the rich markets of London and Bruges,

nor could their burghers rival the princely merchants of

Italy ;
but they enjoyed the blessings of competence diffused

over a large class of industrious freemen, and in the fifteentli

century one of the politest Italians could extol their splen-

did and well furnished dwellings, their rich apparel, their

easy and afHuent mode of living, the security of their rights

and just equality of their laws.*

1 Miirstori, AntichitA Itsllane, Di»- libenw, hi potiiMimim »erTlant. slTe
«ert. 28, t. i. p. 325. Venetias in«pecte8, alve Klorentiam aut

- “ Thwie Engll.«h,” said the Spaniards Ctenoe. in quibus cives, printer paucoa
who came orer with Philip II., " hare qui reiiquos ducunt, loco nmneipiorum
their liouMe made of sticks and dirt, habentur. Cum nee rebus sols utl, ut
but they fare commonly so well as the libet, vel &ri qum Tclint, et gravissimia
king.” Harrison’s Description of Brit- opprimuntur pecuniarum exactiouibus.

aln, prefixed to Holingshed, TOl. 1. p. 815 Apud Germanos omnia Iseta sunt, oumia
(edit. 1S07). jucunda; nemo suis priratur bonis.

> I'fellel, t. 1. p. 293. SalTO cuique sun hmreditas cst, nulll
< iEncas Sylvius, do Moribus Germs- nisi noceuti magistratus nocent. JJee

norum. Tliis treatise is an amplifled apud eos factiones sicut apud Italas
panegyric upon Germany, and contains urbos grassantur. Sunt aut«m supra
several curious passages *. they must be centum civitates h&c libertate frueutea
taken perhaps with some allowance

;
for p. 1058.

the drift of the whole is to persuade the In another part of his work (p. 719)
Germans, that so rich and noble a coun- he gives a specious account of Vienna,
trv could afloril a little money for the The houses, he says, had glass windows
poor pope. Civitates quas vacant libe- and iron doors. Fenestrm undique
ras, cum Iinperatori solam subjiciuntur, vitreae periuceut, et ostia plerumque
cujus jugum est instar libertatis : nec ferrea. In domibus multa et niunda
profecto usquam gentium tanta libertaa supollcx. Altse domus magniflemque
est, quentl fruuntur hqjusccmodi civi- vLsuntur. Dnum id dedecori est, quod
tates. Nam populi quos Itali vocaut tecta plerumque tigno contegnnt, pauca
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No chapter in the history of national manners would illus-

trate so well, if duly executed, the progress of social life as

that dedicated to domestic architecture. The fashions of

dre.ss and of amusements are generally capricious civil areU-

and irreducible. to rule; but every change in the

dwellings of mankind, from the rudest wooden cabin to the

stately mansion, has been dictated by some principle of con-

venience, neatne.ss, comfort, or magnificence. Yet this most

interesting field of research has been less beaten by our anti-

quaries than others comparatively barren. I do not pretend

to a complete knowledge of what has been written by these

learned inquirei’s ; but I can only name one book in which

the civil architecture of our ancestors has been sketched,

loosely indeed, but with a superior hand, and another in

which it is partially noticed. I mean by the first a chapter in

the Appendix to Dr. Whit.aker’s History of Whalley ; and

by the second Mr. King’s Essays on Ancient Castles in the

Archaeologia.* Of these I shall make free use in the follow-

ing paragraphs.

The most ancient buildings which we can trace in this

island, after the departure of the Romans, were circular

towers of no great size, whereof many remain in Scotland,

erected either on a natural eminence or on an artificial mound
of earth. Such are Goni?borough Castle in Yorkshire and

Ca^tleton in Derbyshire, built, perhaps, according to Mr.
King, before the Conquest.® To the lower chambers of those

latere. Cactera icdifirls muro lapideo
coiiKit<tunt. Picta) doinuit et extorliw et

iiiteriuK splendent. popiilus

60,0<A> commnnieantium credttur. I

9iippo.'(f» th!;* gire»* at least double for the
touil population. He procw?(U to rep-

retMint the. Diunuem of the city in a letia

favorable point of Tlew» eharjfing the
cititttus with gluttony and libertinism,

the nobility, with opprei^.^iion, the judges
with corruption, &c. Vienna probably
bad the vices of a dourisliing Hty; but
the love of ampliftcation in so rhetorical

b writer as ifSneas Sylvius wetikens the
value of his testimony, on whichever
side it 19 given.

^ Vol«. iv. and vl.

> Mr. Lysons refers Castleton to the age
of William the Conqueror, but without
giving any reajums. Lysons’s Derby-
shire, p. ccxxxvi. .Mr. King had sat-

isfied himself that it was built during
the Heptarchy, and even before the cou-

eralon of the Saxons to Christianity;

but in this he gave the rtdni!. as usual,
to bis inmgination, which as much cx-

(•ec'fled his learning, as the latter did his

judgment. Conisborough should seem,
by the name, to have been a royal resi-

dence, whiclkit certainly never was afh'r

the ConqueA. But if the engravings
of the decorative parts in the Archfe-
ologia, vol. vi. p. 244, arc not nnnark-
ably inaccurate, the architecture 1.** too

elegant for the Danes, much more for

the unconverted l^axons. Both thes<>

castles are enclosed by a court or bal

Hum, with a fortified entrance, like

those erected by the Normans.
{No doubt is now entertained hut that

Conisborough was built late in the Nor-
man period. Mr. King's authority,

which 1 followed for want of a better, is

bv no moans to be depended upon.
1^8.]
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328 PROGRESS OF Chap. IX. Part II.

gloomy keeps there was no admission of light or air except
through long narrow loop-holes and an aperture in the roof.
Regular windows were made in tlie upper apartments. Were
it not for the vast thiekness of the walls, and .some marks of
attention both to convenience and decoration in these struc-
tures, we might be induced to consider them as rather in-
tended for .security during the transient inroad of an enemy
than for a ehieflain's usual residence. They bear a cln.-^e re-
semblance, except by their circular form and more insulated
situation, to the peels, or square towers of three or four sto-
ries, which are still found contiguous to ancient mansion-
houses, themselves far more ancient, in the northern coun-
ties,* and seem to have been designed for places of refun-e.

In course of time, the barons who owned these castfes
began to covet a more comfortable dwelling. The keep was
either much enlarged, or altogether relinquished as a place
of residence except in time of siege

; while more convenient
apartments were sometimes erected in the tower of entrance
over the great gateway, which led to the inner ballium or
court-yard. Thus at Tunbridge Castle, this part of which is
referred by Mr. King to the beginning of the thirteenth cen-
tury, there was a room, twenty-eight feet by sixteen, on each
side of the gtiteway ; another above of the same dimen.sions
with an intermediate room over the entrance

; and one larre
apartment on the second floor occupying the whole space
and intended for state. The windows in this class of ca.-tles
were still little better than loop-holes on the basement story,
but in the upper rooms often large and beautifully onia-
mented, though always looking inwards to the court. Ed-
ward I. introduced a more splendid and convenient style of
castles, containing many habitable towers, with communi-
cating apartments. jConway and Carnarvon will be familiar
exami)les. The next innovation was the aistle-palace of
which Windsor, if not quite the earlie.st, is the most magnifi-
cent instance. Alnwick, Naworth, Ilarewood, Spofiorth
Kenilworth, and Warwick, were all built upon this scheme
during the fourteenth century, but subsequent enlargements
have rendered caution necessary to distinguish their original
remains. “ The odd mixture,” says Mr. King, “ of coiiven-
ience and magnificence with cautious designs for protection

1 Whitaker's Hist, of Whalley
;
Lysons's Cumberland, p. ccvi.
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and defence, and with the inconveniences of the former con-

fined plan of a close fortress, is very striking.” The provi-

fions for defence became now, however, little more than

nugatory ; large arched windows, like those of ciitiiedrals,

were introduced into halls, and this change in arcliilecture

manifestly bears witness to the cessation of baronial wars

and the increasing love of splendor in the reign of Edward
III.

To these succeeded the castellated houses of the fifteenth

century, such as Herstmonceux in Sus.sex, Haddoii Hall in

Derbyshire, and the older part of Knowle in Kent.^ They
resembled fortified castles in their strong gateways, their tur-

rets and battlements, to erect which a royal license was ne-

ce.ssary ; but their defensive strength could only have availed

against a sudden affray or attempt at forcible dispossession.

They were always built round one or two court-yards, the

circumference of the first, when they were two, being occu-

pied by the offices and servants’ rooms, that of the second

by the state-apartments. Regular quadrangular houses, not

castellated, were sometimes built during the same age, and
under Henry VII. became universal in the superior style of

domestic architecture.* The quadrangular form, as well

from security and convenience as from imitation of conven-

tual houses, which were always constructed upon that model,

was generally preferred— even where the dwelling-house,

as indeed was usual, only took up one side of the enclosure,

and the remaining three contained the offices, stables, and
farm-buildings, with walls of communication. Several very

old parsonages appear to have been built in this manner.* It

is, however, not very easy to discover any large fragments

of houses inhabited by the gentry before the reign, at soon-

est, of Edward III., or even to trace them by engravings in

the older topographical works, not only from the dilapidations

of time, but because very few considerable mansions had
been erected by that class. A great part of England af-

fords no stone fit for building, and the vast though unfortu-

nately not inexhaustible resources of her oak forests were
easily applied to less durable and magnificent structures. A

1 The ruins of Herstmonceux are^ I Haddon Hall Is of the fifteenth oen*
believe, tolerably authentic remains of tury.
Henry Yl.’s age, but only a part of * Archseologia, vol. yi.

* Blomefield's Norfolk, toI. ill. p. 242
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frame of ma.«sive timber, independent of walls and resem-

bling the inverted hull of a large ship, formed the skeleton,

as it were, of an ancient hall— the principal beams springi-

ing from the ground naturally curved, and forming a Gothic

arch overhead. The intervals of these were filled up with

horizontal planks ; but in the earlier buildings, at least in

some districts, no part of the walls was of stone.* Slone

houses are, however,' mentioned as belonging to citizens of

London, even in the reign of Henry II. ;
“ and, though not

often perhaps regularly hewn stones, yet those scattered over

the soil or dug from flint quarries, bound together with a

very strong and durable cement, were employed in the con-

struction of manorial houses, especially in the western coun-

ties and other parts where that material is easily procured.*

Gradually even in timber buildings the intervals of the main

beams, which now became perpendicular, not throwing off

their curved springers till they reached a considerable height,

were occupied by stone tvalls, or where stone was expensive,

by mortar or plaster, intersected by horizontal or diagonal

beams, grooved into the principal piers.^ This mode of

buildiniT continued for a long time, and is still familiar to our

eyes in the older streets of the metropolis and other towns,

and in many parts of the country.* Early in the fourteenth

century the art of building with brick, which had been lost

since the Roman dominion, was introduced j)robably from

Flanders. Though several edifices of that age are con-

structed with this material, it did not come into general use

till the reign of Henry VI.® IMany considerable houses as

well as public buildings were erected with bricks during his

reign and that of Edward IV., chiefiy in the eastern counties,

where the deficiency of stone was most experienced. Few,

if any, brick mansion-houses of the fifteenth century exist,

except in a dilapidated state ; but Queen’s College and Clare

Hall at Cambridge, and part of Eton College, are subsisting

1 Whltiker’s Hi*t. of Whalley.

» LytUslton, t. iv. p. 130.

s Harrison says, that few of theRouses

1670.
4 Hist, of Whalley.
6 “ The ancient manors and houses or

our gentlemen,” »aya Harrison, “are

yet, and for the roost part, of strong
timber, in framing whereof our car-
penters have been and are worthily pre-
ferred before those of like science among
nil other nations. Howbeit such as are
lately bullJed are either of brick or hard
stone, or both.*’ p. 316.

0 Archseologla, vol. i. p. 143 j toI. It
p.91.
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witnesses to the durability of the material as it was then em-
ployed.

It is an error to suppiose that the English gentry were
lodged in stately or even in well-sized houses,

Generally speaking, their dwellings were almost a of ordinary

inferior to those of their descendants in capacity

as they were in convenience. The usual arrange-

ment consisted of an enti-ance-passage running through the

house, with a hall on one side, a parlor beyond, and one or

two chambers above, and on the opposite side, a kitchen,

pantry, and other offices.* Such was the ordinary manor-
house of the fifteenth and sixteenth centuries, as appears not

only from the documents and engravings, but as to the latter

period, from the buildings themselves, sometimes, though not

very frequently, occupied by families of consideration, more
often converted into farm-houses or distinct tenements.

Larger structures were erected by men of great estates dur-

ing the reigns of Henry IV. and Edward IV.; but very

few can be traced higher ; and such has been the effect of

time, still more through the advance or decline of families

and the progress of architectural improvement, than the nat-

ural decay of these buildings, that I should conceive it diffi-

cult to name a house in England, still inhabited by a gentle-

man and not belonging to the order of castles, the principal

apartments of which are older than the reign of Henry VII.

The instances at least must be extremely few.*

France by no means appears to have made a greater prog-

ress than our own country in domestic architecture. Ex-
cept fortified castles, I do not find in the work of a very

miscellaneous but apparently diligent writer,® any considera-

ble dwellings mentioned before the reign of Charles VII.,

and very few of so early a date.® Jacques Cmur, a famous

' ni«t. of >Vhallcy. In Strutt's View
of Manners we hare an inventory of
furniture !n the house of Mr. Richard
Fermor, ancestor of the ciirl of Fonifret,

at Easton in Northamptonshire, and an*
other in that of Sir Adrian Foskewo.
Both these houses appear to have been
of the dimensions and arrangement
Dientioued.

1 Single rooms, windows, door-ways,
&c.^ of un earlier date may pcrhap.^ not
unfrequeiitly be found

;
but such in-

stances are always to be verified by tlieir

intiinsic evidence, not by the tradition

the place. [Note U.]

* Melanges tlr^ d'une grande bibli-

othique. par M. de Fauliny, t. iii. et

xxxi. It is to be regretted that Le
Grand d’Aussy never completed that
part of his Vie priv6e des Fruii^ais which
was to have comprehended the history

of civil architecture. Viiluret has slight-

ly noticed its state about 18S0. t. li. p
141 .

* ChenoDceaux in Touraine was buUt
by a nephew of Chancellor Dupnit

;
Oail-

lou in the department of Eure by Car-
dinal Amboise

;
both at the beginning of

the sixteenth century. These are now
considered, in their ruins, as among tha
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mercbam unju'.tly pereecutt-d hy that prince, had a hand-
M»me hou-e at Pari>, a-? well as another at Bouro^es.^ It is
obvious that the lon^ calamities which France endured be-
fore the expul-ion of the English must have retarded this
ern'nent branch of national improvement.

Even in Italy, where from the size of her cities and so-
cial relinements of her inhabitants, gn*ater elegance and
splendor in building were justly to be expected. The domes-
tic architecture of the middle ages did not attain any per-
fection. In several towns the houses were coveretl with
tliatch, and suffered consequently from destructive fires
Costanzo, a Nea[x)liian historian near the end of the six-
teenth century, remarks the change of manners that had oc-
curred since the reign of Joanna II. one hundred and fifty
years before. The great fiunilies under the queen expended
all their wealth on their retainers, and placed their chief
pride in bringing them into the field. They were ill lodged
not sumptuously clotlied, nor luxurious in their tables. The
house of Caracciolo, high sa*waid of that princess, one of the
most fiowerlul subjects that ever existed, having fallen into
the hands of persoiis incomparably below his station, had
been enlarged by them, as insufficient for their accommoda-
tion.* If suclt were the case in the city of Naples so late
as the beginning of the fifteenth century, we may guess how
mean were the habitations in less polished parts of Europe.
The two most essential improvements in architecture dur-

ing this period, one of which had been missed by
Jrchim “ey.

««gavity of Greece and Rome, were chimneys
Bndgiasa and glass windows. Nothing apparently can bewindow..

simple than the former
;
yet the wisdom of

ancient times had been content to let the smoke escape by
an aperture in the centre of the roof; and a discovery, of
which Vitruvius had no* a glimpse, was made, perhaps in

most ancient houM. in Franco. A work

bv Ducerceau (Isja plus excellen. Bati-

niene do Franco, 1607) Kwes accurate

cngravinR. of thirty housoci but witb

one or two exceptions, they seem all to

have been built in the sixteenth centui^.

Kven in that age, defence wm naturally

an object in constructing a trench man-

sion-house; and where defence is to be

reirardcd, splendor and convenience

must give way. I'ho name of Muau
was not reUined without mranmg.

1 Uelanges tires, &c. t. iii. For the

prosperity and downikll of Jacques
Cmur, see Villaret, t. xvl. p. u .

more espooially Mem. de 1‘Acad. des In-
scrlpt. t. XX. p. 509. Hia mansion at
Bourgea still exists, and is well known
to the curious in architectural an-
tiquity. In former editions I have meu-
tioned a house of Jacquee Cceur at Beau-
mont-sur-Oiee ; but this was probably
by mistake, as I do not recollect, nor
can find, any authority for it.

X Giannone, 1st. di Napoli, t. iii. n
280.

^
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this country, by some forgotten semibarbarian. About the

middle of the fourteenth century the use of cliimneys is dis-

tinctly mentioned in England and in Italy ; but tiiey are

found in several of our castles which bear a much older

date.* This country seems to have lost very early the art

of making glass, which was preserved in France, whence
artificers were brought into England to furnish the windows
in some new churches in the seventh century.* It is said

that in the reign of Henry III. a few ecclesiastical buildings

had glazed windows.* Suger, however, a century before,

had adorned his great work, the abbey of St. Denis, with

windows, not only glazed but painted;* and I presume that

other churches of the same class, both in France and Eng-
land, especially after the lancet-shaped window had yielded

to one of ampler dimensions, were generally decorated in a

similar manner. Yet glass is said not to have been em-
ployed in the domestic architecture of France before the four-

1 Muratorl. Antich. Ital. Dissert. 25,

p. 890. Beckman, in his History of In-

ventions, vol. i., a work of very
research, cannot trace any explicit men-
tion of chimneys beyond the writinjics

of John Vlllani, wherein however they
are not noticed as a new invention.
Piers Plowman, a few years later than
Villani, speaks of a chambre with a
chimney ** in which rich men usually

dined. But in the account-book of Bol-

ton Abbey, under the year 1311, there is

a charge pro faciendo cauiioo in the rec-

tory-house of Hargrave. IV’hit.iker's

Hist, of Craven, p. 881. This may, 1

think, have been only an iron stove or
fire-pan ;

though Dr. W. without hes-

itation translates it a chimney. How-
ever, Mr. King, in his observations on
ancient castles. Archmol, vol. vi., and
Mr. Strutt, tn his View of Manners, vol.

i., describe chimneys in castles of a very
old construction. That at Conisbor-
ough in Yorkshire is peculiarly worthy
of attention, and carries b<ack this im-
portant invention to a remote antiquity.

In a recent work of some reputation,

it is said : — There does not appear to

be any evidence of the use of chimney-
shafts in England prior to the twelfth

century. In Kochester Castic, which is

in uU probabilitv the work ol W'illiam

Cerbyl, about 1180, there are complete
fireplaces with semicircular backs, and
a shaft in each Jamb, supporting a semi-
circular arch over the opening, and that
Is enriched with the zigzag moulding

;

•ome of these project slightly from the

wall; the flues, however, go only a few
feet up in the thickness of the wall, and
are then turned out at the back, the
aportures being small oblong holes. At
the ciistle, Hedingham, Essex, which is

of about the same date, there are fire-

places and chimneys of a similar kind.
A few years later, the Improvement of
carrying the flue up tho whole height of
the wall Hpp>eui*s

;
as at Christ Church,

Hants; the k«‘cp at Nevretistle
;
Sher-

borne Castle. &c. The early chimney-
shafts arc of considerable height, and
siinihir

;
afterwards they ii.s.suDkeJ a great

variety of fonns, and during the four-

teenth century they are frequently very
short.’* Glossary of Ancient Architec-
ture, p. 100, edit. 1845. It Is suid, too,

here that chimneys were seldom used in
halls till near the end of the fifteenth

ceutnry ; the smoke took its course, if

it pleased, through a hole iu the roof.

Chimneys are still more modern in

France
;
and seem, liccordiiig to Puulmy,

to have come into common use since the
middle of the seventeenth century.
Jadu nos pdree n’avoicnt (|u'un unique
chauflbir, qul ^tolt commun 4 toute

une fitmille, et quelquefols 4 plusieurs.

t. iii. p. 183. Iu another place, how-
ever, he says: 11 p>aniit que les tuyaux
de chemin^ ^talent d^l tr6s en usage

en France, t. xxxi. p. 23^.
2 Du Cange, r. Vitreee; Bentham’e

History of Ely, p. 22.

^ Matt. Pai^
;
Vitee Abbatum St. Alb.

122 .

« Recueil dee Hist. t. xii. p. 101.
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teenth century ;
* and its introduction into England was prob-

ably by no means earlier. Nor indeed did it come into gen-
eral use during the period of the middle ages. Glazed win-

dows were considered as movable furniture, and probably

bore a high price. When tlie earls of Northumberland, as

late as the reign of Eliz.abeth, left Alnwick Castle, the win-

dows were taken out of their frames, and carefully laid by.*

But if the domestic buildings of the fifteenth century
Furniture would not secm Very spacious or convenient at
of houses.

present, far less would this luxurious generation

be content with their internal accommodations. A gentle-

man’s house containing three or four beds was extraordina-

rily well provided ; few probably had more than two. The
walls were commonly bare, without wainscot or even plaster ;

except that some great houses were furnished with hangings,

and that perhaps hardly so soon as the reign of Edward IV.

It is unneces.sary to iidd, that neither libraries of books nor

pictures could have found a phtce among furniture. Silver

plate was very rare, and hardly used for the table. A few
inventories of’ furniture that still remain exhibit a miserable

deficiency.® And this was incomparably greater in private

gentlemen’s houses than among citizens, and especially for-

eign merchants. We have an inventory of the goods be-

longing to Contarini, a rich Venetian trader, at his house in

St. Botolph’s Lane, A.D. 1481. There appear to have been

no less than ten beds, and glass windows are especially no-

ticed as movable furniture. No mention however is made
If we compare this account,

but at OHO or two shillings, they had, I
suppose, but a little silver on the rim.

4 Nicholl 8 Illustrations, p. 119. Tn
this work, among several Interesting facta

of tlie same class, we have another in-

ventory of the goods of “John Fort, late

the king's servant,’* who died ahout
1524 : he seems to have been a man of

some consideration and probably a mer-
chant. The house consisted of a hull,

parlor, buttery, and kitchen, with two
chamtMrs, and one smalier, on the tloor

above; a napery, or linen room, and
three garrets, bmides a shop, which was
probably detached. There were five bed-
Btefids In tlie hou.se, and on the whole a
great deal of furniture for those times

;

much more than I have seen In any oth*
er inventory. His plate Is valued at 94^ ;

his Jewels at 23^
;
his funeral expensei

come to 73/. 6j. Bd. p. 119.

of chairs or looking-glasses.®

1 Paulmy, t. ill. p. 132. VlUarot, t. xi.

p. 141. Mucptierson, p. 079.
s Northumberland Household Book,

prefiicc, p. 16. Bishop Percy says, on the
authority of Harrison, that glas.s was not
cominoiily used in the reign of Henry
VIII.

3 See some curious valuations of fur-
niture and stock In trade at Colchester
In 1296 and 1.301. Eden's Introduct. to

State of the Poor. p. 20 and 25, from the
Rolls of Parliament. A carpenter's stock
was valued at a shilling, and consisted of
five tools. Other tradesmen were almost
OH poor; but a tanner's stock, if there is

no mistake, w.is worth 9/. 7s. lOU.^ more
than ten times any other. Tanners were
principal trade.smen, the chief part of
dress being made of leather. A few sil-

ver cups and spoons are the only articles

of plate; and as the former are valued
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however trifling in our estimation, with a similar inventory

of furniture in Skipton Ciistle, the great honor of the earls

of Cumberland, and among the most splendid mansions of

the north, not at the same period, for I have not found any
inventory of a nobleman’s furniture so ancient, but in 1572,

after almost a century of continual improvement, we shall

be astonished at the inferior provision of the baronial resi-

dence. There were not more than seven or eight beds in

this great castle ; nor had any of the chambers either chairs,

glasses, or carpets.^ It is in this sense, probably, that we
must understand iEneas Sylvius, if he meant anything more
than to express a traveller’s discontent, when he declares

that the kings of Scotland would rejoice to be as well lodged

as the second class of citizens at Nuremberg.* Few burgh-

ers of that town had mansions, I presume, equal to the pal-

aces of Dumferlin or Stirling, but it is not unlikely that

they were better furnished.

In the construction of farm-houses and cottages, especially

the latter, there have probably been fewer changes ; Fann-houMs

and those it would be more difficult to follow. No cottages,

building of this class can be supposed to exist of the antiq-

uity to which the present work is confined ; and I do not

know that we have any document as to the inferior architec-

ture of England, so viiluable as one which M. de Paulmy has

quoted for that of France, though perhaps more strictly appli-

cable to Italy, an illuminated manuscript of the fourteenth

century, being a translation of Crescentio’s work on agricul-

ture, illustrating the customs, and, among other things, the

habitations of the agricultural class. According to Paulmy,
there is no other difference between an ancient and a mod-

1 Wliltakcr’s of Craven, p. 289.

A better notion of the accommodations
U8ual in the rank immediately below
may be collected from two inventories

published by Strutt, one of Mr. Kennor's
house Rt KhsIod, the other Sir Adrian
Foskewe's. I have mentioned the size of
thciie gentlemen's houses alreiuly. In
the former, the parlor had wainscot, a
table and a few chairs; the chambers
above had two best beds, and there was
one servant’s bed

;
but the inferior ser-

vants had only mattresses on the floor.

The best chambers had window sbuttem
and curtains. Mr. Femior, being a mer-
chant, was probably better supplied than
the neighboring gentry. His plate how-
ever consisted only of sixteen spoons,

and a few goblets and ale pots. Sir

Adrian Foskewe’s opulence appears to

have been greater
;
he had a service of

silver plate, and his parlor was furnished
with bangings. This w:is in 1539; it is

not to be imagined that a knight of the
shire a hundred years before would have
rivalled even this scanty provision of
movables. Strutt’s View of Manners,
vol. ili. p. 63. These details, trifling as

they may appear, are absolutely neces-

sary in order to give an Idoa with some
precision of a state of national wealth so
totally different from the present.

* Ouperent tarn egiegidHcotorum reges

qu4m mediocrcs Nurembergsecives habi-

tare. iEn. Sylv. apud Schmidt, Uist. des
AUem. t. V. p. 510.
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ern farm-house than arises from the introduction of tiled

roofs.* In the original work of Crescentio, a native of Bo-
logna, who composed this treatise on rui-al affairs about the
year 1300, an Italian farm-house, when built at least accord-

ing to his plan, appears to have been commodious both in size

and arrangement.® Cottages in England seem to have gen-
erally consisted of a single room without division of stories.

Chimneys were unknown in such dwellings till the early part

of Elizabeth’s reign, when a very rapid and sensible im-
provement took place in the comforts of our yeomsxnry and
cottagers.*

It must be remembered that I have introduced this disad-

EcciesiasM ai vantageous representation of civil architecture, as
architecture. ^ j,roof of general poverty and backwardness in

the refinements of life. Considered in its higher depart-

ments, that art is the principal boast of the middle ages.

The common buildings, especially those of a public kind,

were constructed with skill and attention to durability. The
castellated style displays these qualities in great perfection

;

the means are well adapted to their objects, and its imposing
grandeur, though chiefly resulting no doubt from mas.siveness

and historical as.sociation, sometimes indicates a degree of
architectural genius in the conception. But the most re-

markable works of this art are the religious edifices erected

in the twelfth and three following centuries. These struc-

tures, uniting sublimity in general composition with the beau-
ties of variety and form, intricacy of parts, skilful or at least

fortunate effects of shadow and light, and in some instances

with extraordinary mechanical science, are naturally apt to

lead those antiquaries who are most conversant with them
into too partial estimates of the times wherein they were
founded. They certainly are accustomed to behold the fair-

est side of the picture. It was the favorite and most hon-
orable employment of ecclesiastical wealth, to erect, to en-

large, to reptiir, to decorate cathedral and conventual churches.

An immense capital must have been expended upon these

1 1. m. p. 127.
s Crescentius in Commodum Ruralium.

(LoTaniffi) absque anno.) This old edi*

tion contains many coarse wooden cuU^
possibly taken from the illuminations

which Paulmy found in his manuscript.
9 Harrison's account of England, pre-

fixed to llollingshed's Chronicles. Chim-

neys were not used in the &rm-houses
of Cheshire till within forty years of the
publication of King’s Vale-royal (1656))
the fire was in the midst of the bouse,
against a hob of clay, and the oxen lired
under the same roof. Whitaker's CraTen,
~ 00.4 '
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buildings in England between the Conque.st and the Refor-
mation. And it is pleasing to observe how the seeds of gen-
ius, hidden as it were under the frost of that dreary winter,

began to bud in the first sunshine of encouragement. In the
darkest period of the middle ages, especially after the Scan-
dinavian incursions into France and England, ecclesiastical

architecture, though always far more advanced than any other
art, bespoke the rudeness and poverty of the times. It be-

gan towards the latter part of the eleventh century, when
tranquillity, at least as to former enemies, was restored, and
some degree of learning reappeared, to assume a more noble
a[)pearance. The Anglo-Norman cathedrals were perhaps as
much distinguished above other works of man in their own age,
as the more splendid edifices of a later period. The science

manifested in them is not, however, very great
; and their

style, though by no means destitute of lesser beauties, is

upon the whole an awkward imitation of Roman architec-

ture, or perhaps more immediately of the Saracenic buildings
in Spain and those of the lower Greek empire.* But about
the middle of the twelfth century, this manner began to give
place to what is improperly denominated the Gothic archi-

tecture ;
* of which the pointed arch, formed by the segments

1 The Sancenir architecture was once
conceired to have been the parent of the
Gothic. But the pointed arch doee not
occur, I belieye, in any Moorish build-
ings

;
while the great mosque of Cordo-

ya, built in the eighth century, resem-
ble, except by its superior beauty and
magnificence, one of our oldest cathe-
drals; the naye of Gloucester, for ex-
ample, or Durliam. £yen the yaulting
is sitnilar, and seems to indicate some
imitation, though perhaps of a common
model. Compare Archeeol<^a, yol. xyii.

plate 1 and 2, with Murphy^s Arabian
Antiquities, plate 5. The pillars Indeed
at Cordoya are of the Corinthian onler,
perfectly executed, if we may trust the
engraying, and the work, 1 presume, of
Christian architects; while those of our
Anglo-Norraaa cathedrals are generally
an Imitation of the Tuscan shaft, the
builders not venturing to trust their
roofs to a more slender support, though
Corinthian foliage Is common in the cap-
itals, especially those of smaller orna-
mental columns. In fket, the Roman
architecture is universally acknowledged
to have produced what we call the Saxon
or Norman; but it is remarkable that it

should have been adopted, with no varia-

YOL. 111. 22

UoQ but that of the singular horseshoe
arch, by the Moors of Spadn.

Tile Gothic, or point^ arch, though
very uncommon in the genuine Saracen-
ic of Spain and the l^vaut, may be
found in some prints from Eastern build-

ings; and is particularly striking in the
fa^'ade of the great mosque at Lucknow,
in Salt's designs for Lord Valentia's Trav-
els. The pointed arch buildings in the
Holy Land have all been trac^ to the
age of the Crusad«>8. Some arches, if

they deserve the name, that have been
referred to this class, are not pointed by
their construction, but rendered such by
cutting off and hollowing the projections

of horisontal stones.
s Gibbonhasasserted, what might jus-

tify this appellation, that the image
of Theodoric’s palace at Verona, still ex-

tant on a coin, represents the oldest and
most authentic model of Gothic t.rchi

tecture,” vol. vli. p. 33. For this he re

fers to MafTci, Verona Illustrata, p. 31,

where we find an engraving, not indeed
of a coin, but of a seat: the building

represent^ on which is In a totally dis-

similar style. The following p:i.4.<etges in

Gassiodorus, for which I am Indebt^ to

M. Qinguen^, Hist. Litter, de I’ltalie, t. i.
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of two intersecting semicircles of equal radius and de.scribed

about a common diameter, has generally been deemed the

essential charaetcristic. We are not concerned at present to

inquire whether this style originated in France or Germany,
Italy or England, since it was eertainly almost simultaneous

in all these i-ountries nor from what source it was derived
— a question of no small difficulty. I W'ould only venture

to remark, that whatever may be thought of the origin of
the pointed arch, for which there is more than one mode of

accounting, we must perceive

p. 56, would be more to the purpoeo

:

Quid dicamus coluotnarum juitceam
prooeritatem? moled UIoa gublluil-^diiiiaa

ikbricarum quasi quiltud lam erirtls haa-
tilibus contineri. The>^ culumna of
peody nleudurnoRS, go well described by
JUDcea proceritfig, arc said to be found
in the catheilml of Montreal in i^icllyf

built in the eighth century. Knight's
Principlea of Ttste, p. 162. They are
not however guflicient to justify the do-

nomlnution of Gothic, which Ls usuttlly

confined to the pointed arch style.
t The famous abbot Suger, minister

of liOuis VI., rebuilt 8t. Denis about
1140. The cathedral of Luou is said to

have been dedicated in 1114. Hist. Lit<

t^raire de la Franco, t. ix. p. 220. I do
not know in what stylo the latter of
these churches is built, but the fonner
ia, or rather was, Gothic. Notre Dame
at Paris was begun soon after the mid-
dle of the twelfth century, and com-
pleted under St. Louis. Melanges tir^
d'une graude biblioth^que, t. xxxi. p.

108. In England, the earliest specimen
I have Been of pointed arches is In a
print of St. Botolplie's Priory at Colches-

ter. said by Strutt to have b^n built In

1110. View of Manners, toI. i. plate 80.

These are apertures formed by excavat-
ing the space contained by the intersec-

tion of semicircular, or Saxon arches;
which arc perpetually disposed, by way
of ornament, on the outer as well as in-

ner surface of old churches, so as to cut
each other, and consequently to pro-

duce the figure of a Gothic arch; and if

there is no mistake In the date, they are

probably among the most ancient of that

style in Europe. Those of the church
of St. Cross near Winchester are of the

reign of Stephen ; and generally speak-

ing, the pointed stylo, especially in vault-

ing, the most important object In the

construction of a building, is not con-

sidered as older than Henry II. The
nave of Canterbury cathedral, of the

erection of which by a French architect

about 1176 we haTo a full account in

a very oriental character in

Gorvase (Twysden, Decern Scriptores, col,

1289). and the Temple church, dedicated
in 1188. fire the most ancient English
buildings altogether in the Gothic mau-
ner.

The subject of ecclesiastical architec-
ture in the middle ages has been so fully

discussed by intelligent and observant
writers since these pages were first pub-
lished, that they require some correction.

The oriental theory for the origin of the
pointed architecture, though uot given
up, has not gc nerally stood its ground;
tben« si'oms more reason to believe that
it was first adopted in Germany, as Mr.
Hope has shown

; but at first in single
arches, not in the construction of the
entire building.

The circular and pointed forms, in-
stead of one haring at once supplanted
the other, were concurrent in the same
building, through Germany, Italy, and
Switzerland, for some centuries. I will
just ad<i to the instances mentioned by
Mr. Hope and others, and which every
traveller may corroborate, one not very
well known, perhaps as early os any,

—

the crypt of the cathedral at Basle, built
under the reign of the emperor Henry
II., near the commencement of the
eleventh century, where two pointed
with three circular arches stand togeth-
er, evidently fW)m want of space enough
to preserve the same breadth with the
necessary height. The same circum-
stance will be found, I think, in the
crypt of 8t. Denis, near Paris, which,
however, is not so old. The writings of
Hope, Kickman, Whewcll, and Willis are
prominentamongmany that have thrown
light on this subject. The beauty and
magnificence of the pointed style is ac-
knowledged on all sides; perhaps the
imitation of it has been too servile, and
with too much foi^tfulness of some
very important changes in our religioiu
aspect reuderiog that simply ornamental
which was once directed to a great o^
ject. [1848.]
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the vast profusion of ornament, especially on the exterior

surface, which is as distinguishing a mark of Gothic build-

ings as tlieir arches, and contributes in an eminent degree

both to their beauties and to their defects. This indeeil is

rather applicable to the later than the earlier stage of archi-

tecture, and rather to continental than English churches.

Amiens is in a far more florid style than Salisbury, though

a contemporary structure. The Gothic species of architec-

ture is thought by most to have reached its perfection, consid-

ered as an object of taste, by the middle or perhaps the close

of the fourteenth century, or at least, to have lost some-
thing of its excellence by the corresponding part of the

next age ; an effect of its early and rapid cultivation, since

arts appear to have, like individuals, their natural progress

and decay. The mechanical execution, however, continued

to improve, and is so far beyond the apparent intellectual

powers of those times, that some have ascribed the principal

ecclesiastical structures to the fraternity of freemasons, de-

positaries of a concealed and traditionary science. There is

probably some ground for this opinion ; and the earlier

archives of that mysterious association, if they existed, might

illustrate the progress of Gothic architecture, and perhaps

reveal its origin. The remarkable change into this new style,

that was almost contemporaneous in every part of Europe,

cannot be explained by any local circumstances, or the ca-

pricious taste of a single nation.^

It would be a pleasing task to trace with satisfactory ex-

actness the slow, and almost perhaps insensible

progress of agriculture and internal improvement

during the latter period of the middle ages. But
no diligence could recover the unrecorded history

of a single village ; though considerable attention has of late

been paid to this interesting subject by those antiquarie.s,

who, though sometimes affecting to despise the lights of

I Tho curioas subject of freemaMury
hae unfortunately b^n treated only by
paneftyiintn or calumniators, both equal*
ly mendacious. I do not wi.sb to pry
into the mysteries of the ersift

;
but it

would be interesting to know more of
their history during the period when
they were literally architects. They are
charged by an act of parliament, 8 H.
VI. c. i., with fixing the price of their

labor in their annual chapters, contrary

to the statute of laborers, and such
chapters are consequently prohibited.

This is their first persecution
;
they hare

since undergone others, and are perhaps
reeeryed for still more. It is remark-
able. that masons were nercr legally in-

corporated, like other traders
;

their

bond of union being stronger than any
charter. The article Masonry in tha
Eocyclopiedia Britannica is worth read
log.
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modem philosophy, are unconsciously guided by their efful-

gence. I have already adverted to the wretched condition

of agriculture during the prevalence of feudal tenures, as

well as before their general establishment* Yet even in the

least civilized ages, there were not wanting partial encourage-

ments to cultivation, and the ameliorating principle of human
industry struggled against destructive revolutions and barba-

rous disorder. The devastation of war from the fifth to the

eleventh century rendered land the least costly of all gifts,

though it must ever be the most truly valuable and perma-
nent. Many of the grants to mona.steries, which strike us as

enormous, were of districts absolutely wasted, which would
probably have been reclaimed by no other means. We owe
the agricultural re.storation of great part of Europe to the

monks. They chose, for the sake of retirement, secluded re-

gions which they cultivated with the labor of their hands.®

I I cAnnot resist the pleasure of tran-

scHbini^ a lively and eloquent passage
from Dr. Whitaker. “ Could a curious
objkjrver of the present day carry him-
self nine or ton centuries back, and
ranging the summit of Pendle survey
the forked vale of Calder on one side,

and the bolder margins of Ribble and
Uaddor on the other, instead of popu-
lous towns and villai^, the castle, the
old tower-built house, the elegant mod-
ern mansion, the artificial plantation,
the inctoaed park and pleasure ground:
instead of uninterrupted Inclosures
which have driven sterility almost to

the summit of the fells, how great must
then have been the contrast, when rang-
ing either at a distance, or immediately
beneath, his eye must have caught vast
tracts of forest ground stagnating with
bog or darkened by native woods, where
the wild ox, the roe, the stag, and the
wolf, had scarcely learned the supremacy
of man, when, directing his view to the
intermediate spaces, to the windings of
the valleys, or the expanse of plains be-
neath, he could only have distinguished
a few insulated patches of culture, each
encircling a village of wretched cabins,

among which would still be remarked
one rude mansion of wood, scarcely

equal in comfort to a modern cottage,

yet then rising proudly eminent above
the rest, where the ^xoo lord, sur-

rounded by his faithful cotarii, enjoyed
a rude and solitary independence, own-
ing no superior but fais sovereign.*’

H&t. of Whailev. p. 138. About a four-
teenth part of this parish of Whalley was
cultivated at the time of Dome^ay

This proportion, however, would by no
means bold in the counties south of
Trent.

^ *'Of the Anglo-Saxon husbandry we
may reuiark,” aays Mr. Turner, that
Domesday Survey gives us some indica-

tion that the cultivation of the church
lands was much superior to that of any
other order of society. They have much
less wood upon them, and less common
of pasture : and what they had appears
often iu smaller and more irregular
pieces

; while their meadow was more
abundant, and in more numerous distri-

butions.” Hist, of Anglo-Saxons, rol.

li. p. 167.

It was the glory of St. Benedict's re-

form, to have substituted bodily labor
for the supine indolence of oriental as-
ceticism. In the East It was more difll-

cult to succeed in such an emleavor,
though it had been made. ** The Bene-
dictines have been,” says Ouizot, the
great clearers of land in Europe. A col-

ony, a little swarm of monks, settled iu
places nearly uncultivated, often In the
midst of a pagan population, in Ger-
many, for example, or in Britiny

; there,
at once mi.ssionaries and laborers, they
accomplish their double service through
peril and fatigue.” Olvills. en Fnince,
I/e^n 14. The northeastern parts of
France, as fitr as the Ix>wer Seine, were
reduced into cultivation by the disciples

of St. Cedumban, in the sixth and seventh
centuries. The proofs of this are in Ma-
billon’s Acta ^ntorum Ord. Bened.
See Mfem. de PAcad. des Sciences Morales
et Politiques, Hi. 70S.

Guisot has appreciated the rule of St.
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Several charters are extant, granted to convents, and some-

times to laymen, of lands which they had recovered from a

desert condition, after the ravages of the Saracens.^ Some
districts were allotted to a body of Spanish colonists, who
emigrated, in the reign of Louis the Debonair, to live under

a Christian sovereign.* Nor is this the only instance of agri-

cultural colonies. Charlemagne transplanted part of his con-

quered Saxons into Flanders, a country at that time almost

unpeopled
; and at a much later period, there was a remark-

able reflux from the same country, or rather from Holland to

the coasts of the Baltic Sea. In the twelfth century, great

numbers of Dutch colonists settled along the whole line be-

tween the Ems and the Vistula. They obtained grants of

uncultivated land on condition of fixed rents, and were gov-

erned by theii' own laws under magistrates of their own elec-

tion.®

There cannot be a more striking proof of the low condi-

tion of English agriculture in the eleventh century, than is

exhibited by Domesday Book. Though almost all England
had been partially cultivated, and we find nearly the same

Benedict with that candid and favorable
epirit which he always hae brought to
the hi.«»tory of the church : anxious, as
it seems, not only to escape the imputa-
tion of Protestant prejudices by others,
but to combat them in hU own mind

;

and aware, also, that the partial misrep-
resentations of Voltaire had sunk into
the minds of many who were listening
to bis lectures. Compared with the
writers of the eightecMith century, who
were too much alienated by the faults of
the clergy to acknowledge any redeem-
ing virtues, or even wirh Sismondi, who,
coming in a moment of reaction, feared
the returning intluence of nuHliasval

prejudices, Guixot stands forward as an
equitable and indulgent arbitrator. In
this spirit he says of the rule of St. Ben-
edict— La pens'^e monile et la discipline
gi^Dcrale cn sont sev^res

;
mats dans le

detail de la vie elle est humaine et inod-
^ree

;
plus humaine, plus moderee que

les lois barbaree, que les moeurs gen6r-
ales du temps; et je ne doute pas que
les freres, rcnferin^ dans Tint^rieur
d’un raonastere, n’y fussent gouvernca
par une autorite, ^ tout prendre, et plus
ralsonnablo. et d'une mani^re moins
dure quMls ne I’eussent 4t^ dans la so-
ciety civile.

1 Thus, in Marca Hispanlca, Appendix,
|W 770, we have a grant from Lothaire L

in 834, to a person and his brother, of
lands which their father, ab eremo in
Septimaniil trahens, had pos.«:essed hy a
charter of Charlemagne. See loop. <78,
and other places. Du Cange, v. Eremus,
gives also a few instances.

^ Du Cange, v. Aprisio. Bahise, Ca-
pitularia. t. i. p. 649. They were per-
mitted to decide petty suits among
themselves, but for more importiint
mutters were to repair to the county-
court. A liberal policy runs ttmiugh
the whole charter. Sw more on the
same subject, id. p. 569.

3 I owe this fact to M. Heeren, Entnii

sur rinflueDce des Croisades, p. 226.

An inundation in their own country is

supposed to have immediately produced
this emigratiuu

;
but it was probably

successive, and connected with political

M wcll as physical causes of greater p<T-
m-ancnco. The first io.strumeiit in which
they are mentioned is a gnint from the
bisfkop of Hamburgh in 1106, This col-

ony has affected the local usages, as well

as the denominations of things and
places along the northern coast of Ger-
many. It must be presumed that a
large proportiou of the emigninta were
diverted from agriculture to people the
commercial cities which grew up in the
twelfth century upon that coast.
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manoi-s, except in the north, wiiich exist at present, yet the

value and extent of cultivated ground are inconceivably

small. With every allowance for the inaccuracies and jiar-

tialitiesof those by whom tliat famous survey was completed,’

we are lost in amazement at the constant recurrence of two

or three caruaites in demesne, with other lands occupied by
ten or a dozen villeins, valued altogether at forty shillings, as

the return of a manor, which now would yield a competent

income to a gentleman. If Domesday Hook can be consid-

ered as even approaching to accuracy in respect of these

estimates, agriculture must cei-tainly have made a very mate
rial progress in the four succeeding centuries. This however
is rendered probable by other documents. Ingulfus, abbot of

Croylaiid under the Conqueror, supplies an early and inter-

esting evidence of improvement.^ liichard de Rules, lord of

Deeping, he tells us, being fond of agriculture, obtained per-

mission from the abbey to inclose a large portion of marsh
for the purpose of separate pasture, excluding the Welland
by a strong dike, upon which he erected a town, and render-

ing those stagnant fens a garden of Eden.® In imitation of

tliis spirited cultivator, the inhabitants of Spalding and some
neighboring villages by a common resolution divided their

miU'shes amongst them ; when some converting them to til-

lage, some reserving them tor meadow, others leaving them
in piisture, they found a rich soil for every purpose. The
abbey of Croyland and villages in that neighborhood followed

this example.'* This early instance of parochial inclosure is

not to be overlooked in the history of soeiiil jtrogress. By
the statute of Merton, in the 20th of Henry III., the lord is

permitted to approve, that is, to inclose the waste lands of

his manor, provided he leave sufficient common of pasture

for the fn.'eholders. Higdeu, a writer who lived about the

time of Richard II., says, in reference to the number of hydes

i Tn^ulfufl tells us that the commis-
siont^rs were pious enough to favor Croy-
laml. returning its possessions Inaccu-
rutely, both m to measurement and
vsiiue; non »d verum pretium. uec ad
vertim spatium nostrum monasterium
llbrubtint inisericorditerf prcccaventes in

futurum regis exactionibus. p. 79. I
may Just observe by the way, that In>
gulfus gives the plain meiiiiiog of the
word Domesday, which has been dis-

puted. The book was so called, he says,

pro suii generaiitute omnia tenementa

totius teme Integra continente; that is,

it was as general and couclusive as the
last judgment will be.

This of course U subject to the doubt
as to the authenticity of Ingulfus.

® 1 Qale, XV. Script, p. 77.
* Communi plebi*«cito viritim inter se

diTiserunt, et quidum suas portioncR
agricolautea, quidam ad foeoum consei-
vantes, quiilam ut prius ad pastumm
suorum animalium, separatlter jaccre
permittentes, terram piugucm et uberem
repereruut. p. 94.
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and vills of England at the Conquest, that by clearing of

woods, and ploughing up wastes, tliere were many more of

each in his age than formerly.^ And it might be easily pre-

sumed, independently of proof, that woods were cleared,

marshes drained, and wastes brought into tillage, during the

long period that the house of Plantagenet sat on the throne.

From manorial surveys indeed and similar instruments, it

appears that in some places there was neai'ly as much ground

cultivated in tlie reign of Edward III. as at the present day.

The condition of different counties however was very far

from being alike, and in general the northern and western

parts of England were the most backward.*

The culture of arable land was very imperfect. Fleta

remarks, in the reign of Edward I. or II., that unle.ss an

acre yielded more than six bushels of corn, the farmer would
be’a loser, and the land yield no rent.* And Sir John Cul-

lum, from very minute accounts, has calculated that nine or

ten bushels were a full average crop on an acre of wheat
An amazing excess of tillage accompanied, and partly, I

8uppo.se, produced this imperfect cultivation. In Haw.sted,

for example, under Edward I., there were thirteen or four-

teen hundred acres of arable, and only forty-five of meadow
ground. A similar disproportion occurs almost invariably in

every account we possess.* This secims inconsistent with the

low price of cattle. But we must recollect that the common
pasture, often the most extensive part of a manor, is not in-

cluded, at least by any specific measurement, in these .surveys.

The rent of land differed of course materially ; sixpence an acre

seems to have been about the average for arable land in the

thirteenth century,® though meadow was at double or treble

that sum. But the landlords were naturally solicitous to

augment a revenue thiit became more and more inadequate

to their luxuries. They grew attentive to agricultural con-

cerns, and perceived that a high rate of produce, against

which their less enlightened ancestors had been used to

' 1 Gale, XV. Script, p. 201.
s A good (leAl of information upon tho

fbniHir sUte of agriculture will bo found
iuCul)um*8 History of IlawAtod. Blomo*
field's Norfolk ifl in this respect among
tho inr.st Taluable of our local histories.

8ir Frederic Rden. in tho first part of his
excellent work on the poor, has collected
sereitil interesting facts

< 1. U. c. 8.

* Cullum, p. 100,220. Eden's State of
Poor, &c. p. 48. Whitaker’s Craven, i*.

45,m
^ I infer this from a number of paasa-

ges in Blomefield, Cullum, and other
writers. Hearne says, that an acre was
often called SoHdata terrse

;
beeauKe the

yearly rent of one on the best land was a
sbllUng. Lib. Nig. Scacc. p. 81.
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clamor, would bring much more into their coffers than it

took away. The exportation of com had been ab.-^lutely

prohibited. But the statute of the 15th Henry VI. c. 2, re-

citing that “on this account, farmers and others who use

husbandry, cannot sell their corn but at a low price, to the

great damage of the realm,” permits it to be sent anywhere
but to the king’s enemies, so long as the quarter of wheat
shall not exceed 6*. 8rf. in value, or that of barley 3*.

The price of wool was fixed in the thirty-second year of

the siime reign at a minimum, below which no person was
suffered to buy it, though he might give more a provision

neither wise nor equitable, but obviously suggested by the

.same motive. Whether the rents of land were augmented
in any degree through these measures, I have not perceived ;

their great rise took place in the reign of Henry VIII., or

rather afterwards.^ The usual price of land under Edward
IV. seems to have been ten years’ purclmse.*

It may easily be presumed that an English writer can

Its condition
furiiisli very little information as to the slate of

In Franco agriculture in foreign countries. In such works
nnditai;.

relating to France as have fallen within my
reach, I have found nothing satisfactory, and cannot pre-

tend to determine, whether the natural tendency of mankind
to ameliorate their condition had a greater influence in pro-

moting agriculture, or the vices inherent in the actual order

of society, and those public misfortunes to which that king-

dom was exposed, in retarding it.^ The state of Italy was
far different ; the rich Lombard plains, still more fertilized

by irrigation, became a garden, and agriculture seems to have
reached the excellence which it still retain.s. The constant

wiirfare indeed of neighboring cities is not very favorable to

industry ; and uj)on this account we might incline to place

the greatest territorial improvement of Lombardy at an era

rather posterior to that of her republican government ; but

from this it primarily sprung; and without the subjugation

of the feudal aristocracy, and that perpetual demand upon

I Rot. Pari. TOl. t. p. 275. year. It la not flnrprialn^ that he lired
* A pasaago In Bishop Latimer’s ser* as plentifully as his son describes,

monfi, too oRen quoted to require repeti- 3 JUmer, t. xil p. 204.

tioD, shows that land was much underlet ^ Velly and VUlaret scarcely mention
about the end of the fifteenth century, this subject; and Le Grand uu^rely teils

His father, ho says, kept half a dozen ns that it was entirely neglected; but
husbandmen, and milked thirty cows, the details of such an art, eren in iti

on a farm of three or four pounds a state of neglect, might be interesting.

Digitized by Google



State of Society. FRANCE AND ITALY. 315

the fertility of the e.irth which an increasing population of

citizens pi-oduced, the valley of the Po would not have yielded

more to human labor than it had done for several preceding

centuries.* Though Lombardy was extremely populous in

the thirteenth and fourteenth centuries, she exported large

quiintities of com.® The very curious treatise of Cresccntius

exhibits the full details of Italian husbandry about 1300, and
might afford an interesting comparison to those who are

accjuainted with its present state. That state indeed in many
parts of Italy displays no symptoms of decline. But what-

ever mysterious influence of soil or climate h:is scattered the

seeds of death on the western regions of Tuscany, had not

manifested itself in the middle ages. Among uninliabitable

plains, the traveller is struck by the ruins of innumerable
castles and villages, monuments of a time when pestilence

was either unfelt, or had at least not forbade the residence of
mankind. Volterra, whose deserted walls look down upon
that tainted solitude, was once a small but free republic

;

Siena, round whom, though less depopulated, the malignant
influence hovers, w’as once almost the rival of Florence. So
melancholy and apparently irresistible a decline of culture

and population through physical causes, as seems to have
gradually overspread that portion of Italy, hiis not perhaps
Seen experienced in any other part of Europe, unless we
except Iceland.

The Italians of the fourteenth century seem to have paid
some attention to an art, of which, both as related

to cultivation and to architecture, our own fore-
*”

fathers were almost entirely ignorant. Crescentius dilates

upon horticulture, and gives a pretty long list of herbs both

esculent and medicinal.* His notions about the ornamental

department are rather beyond what we should expect, and I

do not know that his scheme of a flow'er-garden could be

much amended. His general arrangements, which are

minutely detailed with evident fondness for the subject, would
of course appear too formal at present

;
yet less so than

those of subsequent times; and though acquainted with

what is called the topiary art, that of training or cutting

trees into regular figures, he does not seem to run inlo its

extravagance. Regular gardens, according to Paulmy, were

1 Muratori, Dissert. 21. s Denina. 1. xi. e. 7.
* Denina, L t1.
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not made in France till the sixteenth or even seventeenth

century ;
'
yet one is said to have existed at the Louvre, of

much older constniction.* England, I believe, had nothing

of the ornamental kind, unless it were some trees regularly

disjK)sed in the orchard of a monastery. Even the common
horticultural art for culinary purposes, though not entirely

neglected, since the produce of gardens is sometimes men-
tioned in ancient deeds, had not been cultivated with much
attention.* The esculent vegetables now most in use were
introduced in the reign of Elizabeth, and some sorts a great

deal later.

I should leave this slight survey of economical history

Change! In
more imperfect. Were I to make no obser-

Taiue of vation on the relative values of money. Without
something like precision in our notions upon this

subject, every statistical inquiry becomes a sour<^ of con-

fusion and error. But considerable difficulties attend the

discussion. These arise principally from two causes ; the

inaccuracy or partial representations of historical writeri, on
whom we are accustomed too implicitly to rely, and the

change of manners, which renders a certain command over
articles of purchase less adequate to our wants than it was
in former ages.

The first of these difficulties is capable of being removed by
a circumspect use of authorities. When this part of statistical

history began to excite attention, which was hardly perhaps

before the publication of Bishop Fleetwood’s Chronicon Pre-
ciosum, so few’ authentic documents had been published with

respect to prices, that inquirers were glad to have recourse

to historians, even when not contemporary, for such facts as

they had thought fit to record. But these historians were
sometimes too distant from the times concerning which they
wrote, and too careless in their general character, to merit

much regard ; and even when contemporary, w’ere often cred-

ulous, remote from the concerns of the world, and, at the best,

more apt to ri’gister some extraordinary phenomenon of

scarcity or cheapness, than the average rate of pecuniary

dealings. The one ought, in my opinion, to be absolutely

rejected as testimonies, the other to be sparingly and diffi-

dently admitted.* For it is no longer necessary to lean upon

1 t. ili. p, 146; t. xxxi. p. 258. * Edeo^s State of Poor, toI. 1. p. 51 .

• De la Mare, Traitd de la Police, t. ill. * Sir ¥, £den> whose table of prices,

p. 880. though capable of some improTemeot, if
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such uncertain witnesses. During the last century a very

laudable industry has been shown by antiquaries in the puV
lication of account-books belonging to private persons, regis-

ters of expenses in convents, returns of markets, valuations

of goods, tavern-bills, and in short every document, however
trifling in itself, by which this important subject can be il-

lustrated. A sufficient number of =uch authorities, proving

the ordimu’y tenor of prices rather than any remarkable de-

viations from it, are the true basis of a table, by which all

changes in the value of money should be measured. I have
little doubt but that such a table might be constructed from
the data we possess with tolerable exactness, sufficient at

least to supersede one often quoted by political economists,

but which appears to be founded upon very superficial and
erroneous inquiries.^

It is by. no means required that I should here offer such

a table of values, which, as to every country except Eng-
land, I have no means of constructing, and which, even as to

England, would be subject to many difficulties.^ But a reader

perhaps the beet that haa appeared,
would, I think, have acted better, by
omitting all rofereucea to mere histo*
riaof). and relying entirely on regular
documenta. 1 do not howeyer iuclude
local hit^tories, such oa the Annnlft of
Dnnstaple. when they record the market-
prices of their neighborhood, in respect
of which the book last mentioned is al-

most in the nature of a regi.ster. Dr.
Whitaker remarks the inexactness of
Stowe, who says that wheat sold in Lon-
don, A.D. 1614, at 205. a quarter: where-
as it appears to have been at 9.i. in l«an-

cashire, where it was always dearer than
in the metropolis. Hist, of Whalley, p.

97. It is an odd mistake, into which Sir
F. £deii hfis fallen, when he asserts and
argues on tlie suppo.^ition, that the price

of wheat fluctuated iu the thirccentb
century, from 1«. to 6^. 8s. a quarter, yol.

i. p. 18. Certainly, if any chronicler bad
mentioned such a price as the latter,

equivalent to 150^. at present, we should
either suppose that his text was corrupt,
or reject it os an absurd exaggeration.
But, io fact, the author has, through
haste, mistaken 65. Sd. for 6/. 85., as will

appear by referring to his own table of
prices, where it is set down rightly. It
is observed by Mr. Maepherson, a very
competent judge, that the arithmetical
statements of the best historians of the
middle ages are seldom correct, owing
partly to tMr neglect of examination,

and partly to blunders of transcribers.

Annals of Commerce, vol. i. p. 428.
1 The table of comparative values by

Sir George Shuckburgh (Hiilosoph. Tran-
sact. for 1798, p. 196) is strangely incom-
patible with every result to which my
own reading has led me. It is the hasty
attemptof a man accustomod to different

studies
;
and one can neither pardon the

presumption of obtruding hucIi a sloven-

ly performance on a subject where the
utmost diligence was required, nor the
affectation with which he apologizes for

descending from the dignity of philos-

ophy.”
* M. Gu4rard, editor of “ Paris sous

Philippe le Bel,” in the Documens
Inedits (1841, p. 865), after a compari-
son of the prices of com, conclude.^ that
the value of silver has declined since
that reign, in the ratio of five to one.
This is munli less than wo allow in Eng-
land. M. Ijcber (Mem do PAcad. des
Inscript. Nouvelle Serle, xiv. 230)calcu-
lttte.s the power of silver under Charle-
magne, couipared with the present day,
to have been as nearly eleven to one. It
fell afterwurtls to eight, and continued to

sink during the middle ages; the average
of prices during the fourteenth and fif-

teenth centuries, taking corn as the
standard, was six to one; the comparison
is of course only for Franco. This is an
interesting paper, and contains tables

worthy of being cousultod.

Digitized by Googic



348 CHANGES IN THE Chap. IX. Part IL

unaccustomed to these investigations ought to have some as-

sistance in comparing the prices of ancient times with those

of his own. I will therefore, without attempting to ascend
very high, for we have really no sufficient data as to the pe-
riod immediately subsequent to the C!onquest, much less that

which preceded, endeavor at a sort of approximation for the
thirteenth and fifieenth centuries. In the reigns of Henry III
and Edward I., previously to the first debasement of the coin

by the latter in 1301, the ordinary price of a quarter of wheat
appears to have been about four shillings, and that of barley

and oats in proportion. A sheep was rather sold high at a
shilling, an ox might be reckoned at ten or twelve.' The
value of cattle is, of course, dependent upon their breed and
condition, and we have unluckily no early account of butch-

er’s meat ; but we can hardly take a less multiple than about
thirty for animal food and eighteen or twenty for com, in or-

der to bring the prices of the thirteenth century to a level

with those of the present day.® Combining the two, and set-

ting the comparative dearness of cloth against the cheapness
of fuel and many other articles, we may perhaps consider

any given sum under Henry III. and Edward I. as equiva-
lent in general command over commodities to about twenty-
four or twenty-five times their nominal value at present.

Under Henry VI, the coin had lost one third of its weight
in silver, which caused a proportional increase of money
prices;* but, so far as I can perceive, there had been no

1 Blomefield’s History of Norfolk, and
Sir J. CuLlum's of Hawsted, furnish
several pieces even at this early period.

Most of them are collected by Sir F.

Kden. Fleta reckon.s 45. the average
price of a quarter of wheat in his time.

1. ii. e. 84. This writer haa a digression

on agriculture, whence however loss is

to be collected than we should expect.
* J he Huctuatious of price have un-

fortunately been so great of late years,

that it is almost as difflcult to determine
one side of our equation ns the other.

Any reader, however, has it in his power
to correct my proportions, and adopt a

greater or less multiple, acceding to his

own estimate of current prices, or the

changes that may take place from the

time when this is written [1816].

8 I have sometimes been surprised at

the facility with which prices adjusted

themselves to the quantity of silver con-

tained in the current coin, in ages which
appear too ignorant and too little com-

mercial for the application of this mer-
cantile principle. But the extensive
dealings of the Jewish and Lombard
usurers, who had many debtors In al-
most all parts of the country, would of
itself introduce a knowledge, that silver,
not its stamp, was the measure of value.
I have mentioned in another place (vol. i.

p. 211) the heavy discontents excited by
this debasement of the coin in France

;

but the more gradual enhancement of
nominal prices In England seems to have
prevented any strong manifestations of
a similar spirit at the successive reduc-
tions in value which the coin experienced
from the year 1300. The connection
however between commodities and silver
was well understood. Wykes. an annal-
ist of Edward I.’s age, tells us, that the
Jews clipped our coin, till it retained
hardly half its due weight, the effect of
which was a general enhancement of
prices, and decline of foreign trade

:

Mercatores traosmarini oltt mercimoniis
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diminution in the value of that metal. We have not much
information as to the fertility of the mines which supplied

Europe during the middle ages ; but it is probable that the

drain of silver towards the East, joined to the ostentatious

splendor of courts, might fully absorb the usual produce.

By the statute 1.5 H. VI., c. 2, the price up to whicli wheat
might be exported is fixed at 65. 8rf., a point no doubt

above the average ; and the private documents of that period,

which are sufficiently numerous, lead to a similar result.'

Sixteen will be a proper multiple when we would bring the

general value of money in this reign to our present standard.*

[1816.]
But after ascertaining the proportional values of money at

difierent periods by a comparison of the prices in several of

the chief articles of expenditure, which is the only fair pro-

cess, we shall sometimes be surprised at incidental facts of

this class which seem irreducible to any rule. These diffi-

culties arise not so much from the relative scarcity of partic-

ular commodities, which it is for the most part easy to ex-

plain, as from the change in manners and in the usual mode

suifl regnum Anglin minus soHto fre-

quentabaat; necnon quod omnimoda
Tenalium genera locomparabiliter solito

fuerunt cariora. 2 Qalu, XV. Script, p.
107. Another chronicler of the same
age complains of bad foreign money, al-

loyed with copper
;
nec crat Jn quatuor

aut quinque ex iia pondus unius denarii
argentii Kmtque peaAimam
saeeulum pro tali monetl, et fleb-ant

commutatioue.4 plurimre in emptione et
yenditiouu reruui. Edward, as the his-

torian informs us, bought in this bad
money at a rate below its value, in or-

der to make a profit : and flne<l some per-
sons who interfered with bU traffic. W.
Hemingford, ad aun. 12^.

' These will chiefly be found in Sir P.
K<len^s table of prices

,
the following may

bo added from the account-book of a
convent between 1416 and 1425. Wheat
varied from 4s. to 65. — barley from 8s.

2^/. to is. lOd — oats from Is. Sd. to 2s.
4^/.— oxen from 12s. to 16s. — sheep
from Is. 2d. to Is. id.— butter Id. per
lb.— ej^ twenty-five for Id. — cheese
Id. per lb. Lansdowne MSS., vol. 1.

No. 28 and 29. These prices do not
always agree with those ^ven in other
documents of equal authority in the
•ame period

; but the value of provisions
varied in different counties, and still

more so in different seasons of the year.

* I insert the following comparative
table of English money from Sir Fred-
erick Eden. The unit, or present value
refers of course to that of the shilling

before the last coinage, which reduced it.

Value of
pound Propor-

sterling. tioD.

present
money.

£ s. d.

Conquest, 1066 2 18 li 2.906

28 E. I. 1300 2 17 5 2.871

18 B. Ill 1344 2 12 61 2.622

20 E. III. 1340 2 11 8 2.583

2T E. III. 1353 2 6 6 2 82.5

13 H. IV. 1412 1 18 9 1.937

4 E. IV. 1464 1 11 0 1.55

18 II. VIII. 1527 1 7 6t 1.378

34 II. vm. 1543 1 3 3', 1.163

36 H. VIII. 1646 0 13 ll! 0.698

37 H. VIII. 1546 0 9 3, 0.466

6 E. VI. 1651 0 4 7i 0.232

6 B. VI. 15.52 1 0 6i 1.028

1 Mary 1663 1 0 6i 1.024

2 Elii. 1660 10 8 1.083

43 Eliz. 1601 10 0 1.000
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of living. We have reached in this age so high a pitch of

luxury that we can hardly believe or comprehend the frugal-

ity of ancient times ; and have in general formed mistaken

notions ns to the habits of expenditure which then prevailed.

Accustomed to judge of feudal and chivalrous ages by works
of fiction, or by historians who embellished their writings with

accounts of occasional festivals and tournaments, and some-
times inattentive enough to transfer the manners of the sev-

enteenth to the fourteenth century, we are not at all aware of

the usual simplicity with which the gentry lived under Ed-
ward I. or even Henry VI. They drank little wine ; they had
no foreign luxuries ; they rarely or never kept male servants

except for husbandry ; their horses, as we may guess by the

price, were indifferent ; they seldom travelled beyond their

county. And even their ho.spitality must have been greatly

limited, if the value of manors were really no greater than

we find it in many surveys. Twenty-four seems a sufficient

multiple when we would raise a sum mentioned by a writer

under Edward I. to the same real value expressed in our

present money, but an income of 10/. or 20/. was reckoned a
competent estate for a gentleman

; at least the lord of a sin-

gle manor would seldom have enjoyed more. A knight

who possessed 150/. per annum passed for extremely rich.^

Yet this was not equal in command over commodities to 4000/,

at present. But this income was comparatively free from
taxation, and its expenditure lightened by the services of his

villeins. Such a person, however, must have been among
the most opulent of country gentlemen. Sir John Fortes-

cue speaks of five pounds a year as “ a fair living for a yeo-

man,” a cliiss of whom he is not at all inclined to diminish

the importance.” So, when Sir William Drury, one of the

richest men in Suffolk, bequeaths in 1493 fifty marks to each

of his daughtei-8, we must not imagine that this was of gi-eater

value than four or five hundred pounds at this day, but re-

mark the family pride and want of ready money which in-

duced country gentlemen to leave their younger children in

poverty.* Or, if we read that the expense of a scholar at the

university in 1514 was but five pounds annually, we should

err in supposing that he had the liberal accommodation which

1 Maephenon’a Ann»ta, p. 424, firom

MaU. Full.

• Difltinnee of Limited and Absolat*
Monarchy, p. 183.

s lUsfc. of Hawsted, p. 141.

Digitized by Google



State of Society. PAT OF LABORERS. 351

the present age deems indispensable, but consider how much
could be afforded for about sixty pounds, which will be not

far from the projiortion. And what would a modem lawyer
say to the following entry in the churchwarden’s accounts of

St. Margaret, Westminster, for 1476: “ Also paid to Roger
Fylpott, learned in the law, for his counsel giving, 3s. 8<7.,

with fourpence for his dinner ” ? ^ Though fifteen times the

fee might not seem altogether inadequate at present, five

.shillings would hardly furnish the table of a barrister, even if

the fastidiousness of our manners would admit of his accept-

ing such a dole. But this fastidiousness, which considers

certain kinds of remuneration degrading to a man of liberal

condition, did not prevail in those simple ages. It would
seem rather strange that a young lady should learn needle-

work and good breeding in a family of superior rank, paying
for her board

;
yet such was the laudable custom of the

fifteenth and even sixteenth centuries, as we perceive by the

Paston Letters, and even later authorities.*

There is one very unpleasing remark which every one
who attends to the subject of prices will be in-

duced to make, that the laboring classes, espe- bettei^paid

daily those engaged in agriculture, were better

provided with the means of subsistence in the
^

reign of Edward III. or of Henry VI. than they are at pres-

ent. In the fourteenth century Sir John Cullum observes a

harvest man had fourpence a day, which enabled him in a
week to buy a comb of wheat ; but to buy a comb of wheat
a man must now (1784) work ten or twelve days.® So, un-

der Henry VI., if meat w’as at a farthing and a half the

pound, which I suppose was about the truth, a laborer earn-

ing threepence a day, or eighteen-pence in the week, could

buy a bushel of wheat at six shillings the quarter, and twen-

ty-four pounds of meat for his family. A laborer at present,

earning twelve shillings a week, can only buy half a bushel

of wheat at eighty shillings the quarter, and twelve pounds

1 Ntcholls’s niastmtioas, p. 2. One
fact of thin clasA did, I own. atagger me.
The great earl of \Varwick writes to a pri-

vate gentleman, Sir Thomas Tudonham,
begging the loan of ten or twenty pounda
to make up a sum he had to pay. Fan-
ton Letters, vol. i. p. 84. What way
aball we make chin commensurate to the
present value of money? But an in-

genious friend suggested, what I do not

question is the case, that this was one of
maiw letters addressed to the adherents
of Warwick, in order to raise by their

contributions a considerable sum. It Is

curious, in this light, as an illustration

of manners
* Paston Letters, vol. i. p. 224; Col*

lum's HawsCed, p. 182.
* Hist, of Hawsted, p. 228.

\
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of meat at seven-pence.’ Several acts of parliament regu-

late tiie wages that might be paid to laborers of different

kinds. Thus the statute of laborers in 1350 fixed the wages
of reapers during harvest at threepence a day without diet,

equal to five shillings at present; that of 23 H. VI., c. 12,

ill 1414, fixed the reapers’ wages at five-pence and those of

« ornmon workmen in building at 3irf., equal to 6«. 8d. and
4s. 8rf.

; that of 11 II. VII., c. 22, in 1496, leaves the wages
.)f laborers in harvest as before, but rather increases those of

ordinary workmen. The yearly wages of a chief hind or

shepherd by the act of 1444 were II. 4s., equivalent to about

20/., those of a common servant in husbandry 18s. id., with

meat and drink ; they were somewhat augmented by the stat-

ute of 1496.* Yet, although these wages are regulated as a
maximum by acts of parliament, which may naturally be sup-

posed to have had a view rather towards diminishing than

enhancing the current rate, I am not fully convinced that

tliey were not rather beyond it
;
private accounts at least do

not always correspond with these statutable prices.* And it

is necessary to remember that the uncertainty of employ-
ment, natural to so imperfect a state of husbandry, must have
diminished the laborers’ means of subsbtence. Extreme

1 Mr. Malthas obderrea on thla, that I
“ have overlooked the distinction be-
tween the reigns of Eldward III. and
Uenry VITI. (perhaps a misprint for VI. )«

with regard to the state of the laboring
classes. The two periods appear to have
been essentially different in tliis respect.**

Principles of Political Economy, p. 298,
1st edit, lie conceives that the eaminn
of the laborer in com were unusualTy
low in the latter years of Edwanl III.,

which appears to have been effected by
the statute of laborers (25 E. ITT.), im-
mediately after the great pestilence of

1350, though th:it mortality ought, in

the natural course of things, to have
considerably raised the real wages of
labor. The result of his researches is

that, in the reign of Edward III., the
laborer could not purchase half a peck
of wheat with a day’s labor; from that
of Richard II. to the middle of that of
Henry VI.. he could purchase nearly a
peck

;
and from thence to the eudof the

century, nearly two pecks. At the time
when the passage In the text was written

(1816), the laborer could rarely have pur-
chased more than a peck with a day’s

labor, and frequently a good deal leas.

In some parts of England this is the case

at present (1846J ;
but in many counties

the real wages of agricultural laborers
are considerably higher than at that
time, though not by any means so high
as, according to Maltbua himself, they
were in the latter half of the fifteenth
century. The excessive fluctuations in

the price of corn, even taking averages
of a long term of years, which we find
through the middle ages, and Indeed
much later, account more than any oth-
er assignable cause for those in real

wages of labor, which do not regulate
themselves very promptly by that stand-
ard, especially when coercive measures
are adopted to restrain them.

* See theee rates more at length in
Eden’s State of the Poor, vol. i. p. 32.
&c.

> In the Archseologia, vol. xvHi. p.

281, we have a bailies account of ex-
penses in 1887, where it appears that a
ploughman bad sixpence a week, and five

shilliDgs a year, with an allowance of
diet; which seems to have been only
pottage. These wages are certainly not
more than fifteen shillings a week in
present value (1816) ;

which, though
materially above the average rate of agri-
cultural labor, is less so than some of the
statutes would lead us to expect. Other
&cts may be found of a similar nature.
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dearth, not more owing to adverse seasons than to improvi-

dent consumption, was frequently endured.* But after every

allowance of this kind 1 should find it difficult to resist the

conclusion that, however the laborer has derived benefit from

the cheapness of manufactured commodities and from many
inventions of common utility, he is much inferior in ability

to support a family to his ancestors three or four centuries

ago. I know not why some have supposed that meat was a

luxury seldom obtained by the laborer. Doubtless he could

not have procured as much as he pleased. But, from the

greater chea()ness of cattle, as compared with com, it seems

to follow that a more considerable portion of his ordinary

diet consisted of atiinuil food than at present. It was re-

marked by Sir John Fortescue tliat the English lived far

more upon animal diet than their rivals the French ; and it

was natural to ascribe their superior strength and courage to

this cause.® I should feel much satisfaction in being con-

vinced that no deterioration in the state of the laboring class-

es has really taken place
;
yet it cannot, I think, appear ex-

traordinary to those who reflect, that the whole population

of England in the year 1377 did not much exceed 2,300,000

souls, about one fifth of the results upon the last enumeration,

an increase with which that of the fruits of the earth cannot

be supposed to have kept an even pace.*

The second head to which I referred, the improvements of

European society in the latter period of the mid- improTo-

dle ages, comprehends several changes, not always
connected with each other, which contributed to aeter of

inspire a more elevated tone of moral sentiment,

or at least to restrain the commission of crimes. But the

general effect of these upon the human character is neither

so distinctly to be traced, nor can it be arranged with so much
attention to chronology, as the progress of commercial wealth

1 See that siogular book, Piers Plough-
man's Vlnion, p. 145(Wbitaker'8edltion),
for the differunt modes of liriDg before
and after harvest. The paanage may be
found in £llU^s Specimens, toI. i. p. 161.

2 Fortencue’s Difference between Abs.
and Liiu. Mounrcby, p. 19. The passages
in Fortescue, which bear on his favorite
theme, the liberty and consequent bap*
pineM of the Enitlisk, are very impor*
tant, and triumphantly refute those
superficial writers who would make us

VOL. 111. 23

believe that they were a set of beggarly
slaves.

* Besides the books to which I have
occasionally referred, Mr. Ellis's Sped
mens of English Poetry, vol. i. chap. 13
contain a short digression, but from well

selected materials, on the private life of

the English in the middling and lower
ranks about the fifteenth century.
leave the foregoing pages with little alter-

ation, but they may probably contain
expressions which 1 would not now
adopt. I860.]
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or of the arts that depend upon it We cannot from any past

experience indulge the pleasing vision of a constant and par-

allel relation between the moral and intellectual energie.s, the

virtues and the civilization of mankind. Nor is any problem
connected with philosophical history more difficult than to

compare the relative characters of different generations, es-

pecially if we include a large geogiaphical surface in our'

estiiuate. Refinement has its evils as well as barbarism ; the

virtues that elevate a nation in one century pass in the next

to a different region ; vice changes its form without losing its

essence ; the marked features of individual character stand

out in relief from the surface of history, and mislead our
judgment as to the general course of manners; while political

revolutions and a bad constitution of government may always
undermine or subvert the improvements to which more favor-

able circumstances have contributed. In comparing, there-

fore, the fifteenth with the tw’clfth century, no one would
deny the vast increase of navigation and manufactures, the

superior refinement of manners, the greater diffusion of liter-

ature. But should I assert that man had rai.sed himself in

the latter period above the moral degradation of a more bar-

barous age, I might be met by the question whether history

bears witness to any greater excesses of rapine and inhuman-

ity than in the wars of France and England under Charles

VII., or whether the rough patriotism and fervid paasions of

the Lombards in the twelfth century were not better than the

systematic treachery of their servile descendants three hun-

dred years afterwards. The proposition must therefore be
greatly limited

;
yet we can scarcely hesitate to admit, upon

a comprehensive view, that there were several changes dur-

ing the last four of the middle ages, which must naturally

have tended to produce, and some of which did unequivocal-

ly produce, a meliorating effect, within the sphere of their

operation, upon the moral character of society.

The first and perhaps the most important of these, was the

HevaUenof elevation of those whom unjust systems of

the iow»,r polity had long depressed ; of the people it.self, as

opposed to the small number of rich and noble, by
the abolition or desuetude of domestic and predial servitude,

and by the privileges extended to corporate towns. The con-

dition of slavery is indeed perfectly consistent with the ob-

servance of moral obligations; yet reason and experience
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will justify the sentence of Homer, that he who loses his lib- •

erty loses half his virtue. Those who have acquired, or may
hope to acquire, property of their own, are most likely to re-

spect that of others ; those whom law protects as a parent

are most willing to yield her a filial obedience ; those who
have much to gain by the good-w’ill of their fellow-citizens

are most interested in the preservation of an honorable char-

acter. I have been led, in different parts of the present work,

to consider these great revolutions in the order of society un-

der other relations than that of their moral efficacy; and it will

therefore be unnecessary to dwell upon them ; especially as

this efficacy is indeterminate, though I think unquestionable,

and rather to be inferred from general reflections than capa-

ble of much illustration by specific facts.

We may reckon in the next place among the causes of

moral improvement, a more regular administration

of justice according to fixed laws, and a more effec-

tual police. Whether the courts of judicature were guided

by the feudal customs or the Roman law, it was necessary for

them to resolve litigated questions with precision and uniform-

ity. Hence a more distinct theory of justice and good faith

was gradually apprehended ; and the moral sentiments of

mankind were corrected, as on such subjects they often re-

quire to be, by clean'r and better grounded inferences of

reasoning. Again, though it cannot be said that lawless

rapine was perfectly restrained even at the end of the fif-

teenth century, a sensible amendment had been everywhere
experienced. Private warfare, the licensed robbery of feu-

dal manners, had been subjected to so many mortifications by
the kings of France, and especially by St. Louis, that it can

hardly be traced beyond the fourteenth century. In Germany
and Spain it lasted longer ; but the various associations for

maintaining tranquillity in the former country had considera-

bly diminished its violence before the great national measure
of public peace adopted under Maximilian.* Acts of outrage

' the German historians, see
Du Oansje, t. Gancrbium, for the con-
fcderjicies in the empire, and Ilcroianda-
tum for tho.'te in Castile. Thette appear
to htive been merely voluntary associa-
tlonsi. and perhaps directetl as much
towardii the prevention of robbery, as of
what is strictly calletl private war. But
tto man can easily disringuish offensive

war from robbery except by its scale

;

and where this was so considerably re-

duced, the two modes of injury almost
coincide. In Aragon, there was a dis-

tinct institution for the maintenance of
peace, the kingdom being divided Into
unions or juntas, with a chief officer

called Supr^unctarius, at their head.
Du Cange, v. Jancta,
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• committed by powerful men became less frequent as the ex-

ecutive government acquired more strength to chastise them
We read that St. Louis, the best of French kings, imposed a

fine upon the lord of Vernon for permitting a merchant tc

be robbed in his territory between sunrise and sunset. For
by the customary law, though in genenil ill observed, the lord

was bound to keep the roads free from d(?predators in the

daytime, in consideration of the toll he received from pas-

sengers.* The same prince was with difficulty prevented from

pa-ssing a capital senUmce on Enguerraud de Coucy, a baron

of France, for a murder.* Charles the Fair actually put to

deatli a nobleman of Languedoc for a series of robberies,

notwithstanding the interce.ssion of the provincial nobility.*

The towns establislied a police of their own for internal se-

curity, and rendered themselves formidable to neighboring

plunderers. Finally, though not before the reign of Louis

XL, an armed force was established for the preservation of

police.* Various means were adopted in England to prevent

robberies, which indeed were not so frequently perpetrated

as they were on the continent, by men of high condition.

None of these perhaps had so much efficacy as the frequent

sessions of judges under commissions of gaol delivery. But
the .spirit of this country has never brooked that coercive

police which cannot exist without breaking in upon personal

liberty by irksome regulations, and discretionary exercise of

power ; the sure instrument of tyranny, which renders civil

privileges at once nugatory and insecure, and by which we
should dearly purchase some real benefits connected with its

slavish discipline.

I have some difficulty in adverting to another source of

Reiigtou* moral improvement during this period, the growth

of religious opinions adverse to those of the estab-

lished church, both on account of its great obscurity, and

because many of these heresies were mixed up with an

excessive fanaticism. But they fixed themselves so deeply

1 Henault, Abrtg« Chronol. 4 I’an.

1266. The Institutions of Louis IX. and
bU sueceMors relating to police form a

part, though rather a smaller part than

we should expect from the title, of an
immense work, replete with miscellane*

ous information, by Delamare, Traits de

la Police, 4 vole, in folio. A sketch of

them may be found in Velly, t. T. p. 849,

t. xviii. p. 4OT.

* Velly, t. T. p. 162, where this inci-

dent is told In an interesting manner
fh)m William de Nangis. Boulainvillicrs
hoe token an extraordinary view of the
king's behavior. Ulst. de I'Aiicien Gou-
vernement, t. ii. p. 28. In his eyes
princes and plebeians were made to ^
the slaves of a feudal aristocracy.

« Velly, t. vUi. p. 182,
* Id. xvlU. p. 4^.
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in the hearts of the inferior and more numerous classes, they

bore, generally speiiking, so immediate a relation to the state

of manners, and they illustrate so much that more visible

and eminent revolution which ultimately rose out of them in

the sixteenth century, that I must reckon these among the

most interesting phenomena in the progress of European
society.

Many ages elapsed, during which no remarkable inslanee

occurs of a popular deviation from the prescriljed line of

belief ; and pious Catholics consoled themselves by reflecting

that their forefathers, in those times of ignorance, slept at

least the sleep of orthodoxy, and that their darkness was in-

terrupted by no false lights of human reasoning.* But from
the twelfth century this can no longer be their boast. An in-

undation of heresy broke in that age upon the church, which
no persecution was able thoroughly to repress, till it finally

overspread half the surface of Europe. Of this religious in-

novation we must seek the commencement in a different part

of the globe. The Manicheans afford an eminent example
of that durable attachment to a traditional creed, which so

many ancient sects, especially in the East, have cherished

through the vicissitudes of ages, in spite of persecution and
contempt. Their plausible and widely extended system htid

been in early times connected with the name of Christianity,

however incompatible with its doctrines and its history. Af-

ter a pretty long obscurity, the Manichean theory revived

with some modification in the western parts of Armenia, and
was propagated in the eight and ninth centuries by a sect

denominated Paulicians. Their tenets are not to be col-

lected with absolute certainty from the mouths of their

adversaries, and no apology of their own survives. There
seems however to be sufficient evidence that the Paulicians,

though professing to acknowledge and even to study the

apostolical writings, ascribed the creation of the world to an

evil deity, whom they sup|>osed also to be the author of the

Jewish law, and consequently rejected all the Old Testament-

Believing, with the ancient Gnostics, that our Saviour was
clothed on earth with an impassive celestial body, they denied

the reality of his death and resurrection.® These errors ex-

1 Fleurj) Discours sur PHist. Ec> Paulicians is found in a little treatise of

Petrus Siculus, who lived about 870, un-
> The moat authentic account of the der Basil the Macedonian. Uchad been
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pa«ed them to a long and cruel persecution, during which a

colony of exile.s was planted by one of the Greek emperors

in Bulgaria.* From this settlement they .silently promulgat-

ed their Manichcan creed over the western regions of Chris-

tendom. A large part of the commerce of those countries

with Constantinople was carried on for several centuries by

the channel of the Danube. This opened an immediate, in-

tercourse with the Paulicians, who may be traced up that

river tlirongh Hungary and Bavana, or sometimes taking

the route of Lombardy into Switzerland and France.* In the

employed on an emboAfly to Tephrlca,

the principal town of these heretics, so

that bo might easily be well informed;
and, though be \f> sufRcleutly bitted, I

do not sec any rea.'ton to question the

general truth of hU testimony, especial-

ly as it tallies so well with what wo lourn

of the predecessors and successors of the

Paulicians. They had rejected several

of the Manicheuu doctrines, those, I be-

lieve, which were borrowed from the

Oriental, Oiiostic, and Cnbbjilistic phi-

losophy of emanation
;

and therefore

readily condoniDed Muuea, ‘Kpo^Vfioc

ovadefiaTi^ovai Mupryra. But they

retained his capital errors, so far as re-

garded the priuciple of dualism, which
be bad taken from Zerdusht's religion,

and the cousequeuces lie had derived
from it. Petrus Siculus enumerates six

Paulician herestea. 1. They muintaiued
the existence of two deitic.s, the one evil,

and the creator of this world
;
the other

good, called irar^p inavpavioi;, the au-

thor of that which Is to come. 2. They
refused to worship the Virgin, and aa-

flcrted that Christ brought his body from
heaven. 3. They rejected the Lord’s Sup-
per. 4. And the adoration of the cross.

5. They denied the authority of the

Old Testament, but admitted the New,
except the epistles of St. Peter, and,
perhaps, the Apocalypse. 6. They did

not m'kuowledge the order of priests.

There seems every reason to suppose

that the Paulicians, notwithstoudipg

their mistakes, were endowed with sin-

cere and zealous piety, and studious of

the Scriptures. A Paulician woman
asked a young man if he bad read the

Gospels: he replied that laymen were

not permitted to do so. but only the

clergy: ovK ^eoriv T(H( Koopj*

Koic oval ravra ovayivotCKecv, d
Toti Uptvai jiovot^ p 57. A curious

roof that the £riptures were already for-

iddetj in the Greek church, which I am
incllued to believe, uotwithstauding the

leniency with which Protestant writers

have treated It, was always more corrupt

and more intolerant than the Latin.

t Gibbon, c. 64. This chapter of the

historian of the Decline and Fall upon
the Paulicians appears to be accurate, aa

well as luminous, and Is at least far su-

perior to any modern work on the sub-

ject.

* It Is generally agreed, that the Man-
ichcans froui Bulgaria did not penetrate

into the west of Kuropc before the year

1000 ;
and they seem to have bwn in

small numbers till about 1140. ^^e find

them, however, early iu the eleventh

century. Under the reign of Robert in

1007 several hereticA were burned at Or-

leans for tenets which are represented as

Manlchean. Velly, t. H. p. 807. These

are said to have been Imported from

Italy; and the heresy began to strike

root in that country about the same time.

Muratori. Diiwert. 60 (AnticUiU Italiane,

t. iil. p. 304). The lUiUan Manichcans

were gencmlly called Paterini, the mean-

ing of which word has never been ex-

plained. We find few traces of them iu

France at this time ;
but about the be-

ginning of the twelfth century, Ouibert,

bishop of Solssons, describes the heretics

of that city, who denied the reality of

the death and rcsurn*ctioii of Jesus

Christ, and rejected the sacramenta

ULst. Litteraire de la France, t. x. p. 451

before the inlddie of that age, the

Cathari, Uenricians, Petrobussians, and
others appear, and the new opinions at-

tracted universal notice. Some of these

BoctarieH, however, were not Manicheans.

Mosheini, vol. iii. p. 116.

The acts of the inquisition of Toulouse,

published by Limborch, from an ancient

manuscript, contain many additioniU

proofs that the Albigenses held the Mani-

chean doctrine. IJmborch himself will

guide the reader to the principal pas.s&ges,

p. 30. In fact, the proof of Manicheism
among the heretics of the twelfth cen-

tury is 80 strong (for 1 have confined
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last country, and especially in its southern and eastern prov-

inces, tiiey became conspicuous under a variety of names

;

such as Catharists, Picards, Paterins, but above all, Albigen-

ses. It is beyond a doubt that many of these sectaries owed
their origin to the Paulicians ; the appellation of Bulgarians

was distinctively bestowed upon them
; and, according to

.some writers, they acknowledged a primate or patriarch resi-

dent in that country.* The tenets ascribed to them by all

coiitcm|)orary authorities coincide so remarkably with those

held by the Paulicians, and in earlier times by the Maniche-
ans, that I do not see how we can reasonably deny what is

confirmed by separate and uneontradicted testimonies, and
conUuns no intrinsic want of probability.*

to those of Languedoc, and could
easily have brought other te8tiuiouy as
to the Catharl), that I should uerer have
thought of arguing the point, but for

the cotifidetice of some modern ecclesi-

astical writers.— What can we think of
one who sn^s, *^It was not unusual to

stigmatize new sects with the odious
nanui of Manichees, though 1 know no
evi'/ence that there were any real remains
of that ancient sect in the twelfth cen*
tury*’? Milner’s History of the Churchy
vol. iil. p. iJ80. Though this writer wus
by no means learned enough for the task

he undertook, he could not be ignorant
of facts rclatiki by Moshclm and other
common historians.

1 will only add, in order to obriate
cavilling, that I use the word Alhlgenses
for the Manicbean sects, without pre>

tending to assert that their doctrines
prcviiiitid more in the neighltorhood of

Albl than elsewhere. The main position

is, that a lui^ part of the Lauguedociaii
heretics agtiinet whom the cru.sade was
dirta'ted had imbibed the PauHcian opin-

ions. If anyone chooses rather to call

them (^tharists, it will not W material.
t M. Paris, p. 267. (a.d. 1223.) Circa

die.s istos, Incrctici Albigrnses constitu-

erunt sibi Antipapum In finlbus Hulga-
rornui.t'matiseet Dalmatlie, nomine linr-

tboloma-uui. &c. We are assured by
gTMid authorities tliat Ilosnia was full of

Municiieans and Arians as late as the
middle of the fifteenth century, .^neas
3.\lvius, p. 407; Spondanus, ad an.

I4t)0; Mo;*heliii.
* There has been so prevalent a dis>

po.Mtion among English divines to vindi-
cate not only the morals and sincerity,

but the orthodoxy of these Albigenses,
that I diM>m it necessary to confirm what
I have said in the text by some author-
ties, especially as few readers bare it

in their power to examine this very ob-
scure subji>ct. Petrus Monachus, a Cis-

tercian monk, who wrote a history of
the crusades against the .Albigenses,

gives an account of the tenets main-
tniued by the dilTerent heretical sects.

Many of them asserted two principhu or
creative beings : a gootl one for things
invi.Hible, an evil one for things visible

;

the former author of the New Testa-

ment, tiie latter of the Old. Novum
Testamentuni beuigno deo, vetus vero
maligiio attribuelMint

;
et illud omnino

rt'pudiubant, pra*ter quasdain auctori-

tates, qua? de Veteri Testamento Novo
sunt insertse, quas ob Novi n*veren-
tiam Testamcntl ret')]>ere dignum irsti-

mabant. A v.ast number of strange er-

rors are imputed to them, most of which
are not ineutinned by Al&nus, a more
dispassionate writer. l>u Chesne. Scrip-

tores Knuicorum. t. v. p. 656. This
Alnuus de liisulis, whose treatise against
hendics, written about 1200, was pub-
li.<)hed by Mas^on at Lyons, in 1612, has
left. I think, conclusive evidence of the
Manicheism of the Albigenses. lie states

their argument upon every disputed
point as fairly as pos.sible, though his

refutation is of course more at length.

It appears that great discn^paiicies of
opinion existed among thi^se heretics,

but the general tenor of their d<»rtrin«*s

is evidently Manicbean. Aiuut ha>retici

temporis nostri quod duo sunt principia

rerum, priucipiutn lucis et priucipiuin

tenebrarum, &c. This opinion, strange

as we may think it, was supported by
Scriptural texts ;so insufficient is a mere
acquaintance with the sacred writings to

secure unlearned and prejudiced minds
from tlie wildest perversions of their

meaning? Souie denied the reality of

Christ’s bo<ly
;
others his being the Son

of God; many the resurrection of the
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But though the derivation of these heretics called Albi-

genses from Bulgaria is sufficiently proved, it is by no means
to be concluded that all wlio incurred the same imputation

either derived their faith from the same country, or had
ailopted the Manichean theory of the Paulicians. From I he

very invectives of their enemies, and the acts of the Inquisi-

tion, it is manifest that almost every shade of heterodoxy was
found among these dissidents, till it vanished in a simple

protestation against the wealth and tyranny of the clergy.

Tho.se who were absolutely free from any taint of Maniche-
ism are properly called Walilenses ; a name per-

wnMense*.
pgtually confoiuided in later times with that of

Albigenses, but distinguishing a sect probably of separate

origin, and at least of different tenets. These, according to

the majority of writers, took their appellation from Peter
Waldo, a merchant of Lyons, the parent, about the year 1160,

of a congregation of seceders from the church, who spread

very rapidly over France and Germany.' According to

body : fiome even of a future Atate.

They a.‘t«erl«d in general th« Mojwilc law
to hare proceeded fVoin the dcTll. prov-

iug this by the Crimea committed during
ita diapeusatioiif and by tho worda of St.

Paul, the law entered that ain might
abound.'* They ngected infaut baptiam,
but were divided as to the reason

;
some

saying that infanta could not ain, and
did not need baptism

;
others, that they

could not be saved without faith, and
conae<iueutIy that it was uaelesa. Tiiey

held sin after baptism to be irreuna.sible.

It doe.s not appear that they rejected

either of the sacraments. They laid

great stresa upon the imposition of
bands, which seems to have been their

distinctive rito.

One circumstance, which both Alanus
and iU>bertus Monaebus mention, and
which other authorities coaflrm, is their

division into two classes; tho Perfect

aud the ('redentes, or Oonsolati, both of

which Hppeliatiousare used. The former
absttined from animal food, and from
marriage, aud led in every respect an
austere life The latter were a kind of

lay brethren, living in a secular manner.
This distinction Is thoroughly Mani-
chean, and leaves no doubt as to the

origin of the Albigenses. See Beau-

sobre. Hist, du Maiiich4iame, t. ii. p. 762

and 777. This candid writer represents

the early Manicheans as a harmless and
austere sot of enthusiasts, exactly what
the Paulicians and Albigenses appear to

hare been in succeeding ages. As many

calumnies were vented against one aa
the other.
The long battle as to the Manicheism

of the Albigensinn sectaries has been
renewed since the publication of this

work, by Dr. Maitland on one aide, and
Mr. Pal>er and Dr. Oilly ou the other

;

mid it is not likely to reiiidi a Icrinina-
tion

;
btdng conducte<l by one party with

far less regard to the weight of evidence
than to the bearing it may have on the
theological hypotheses of the writers. I

have seen no reason for altering what is

said in the text.

The chief strength of the argument
seems to me to lie in the independent
testimonies as to tho Manicheism of the
Pauliciaos, in Petrus Siculu-s and Pho-
tius. on the one hand, and as to that of
the LHiigiiedocian heretics iu the l.atin

writers of the twelfth and thirteenth
centuries on the other; the connection
of the two sects through Bulgaria being
established by history, hut the latt»*r

class of writers being unacquainted with
the former. It is certain that the prob-
ability of general truth in these concur-
rent te.sttmonies is greatly enhanced by
their independence. And it will bo found
that those who deny any tinge of Mani-
cheism in the Albigenses, are equally
confident as to the orthodoxy of the
Paulicians. [1848.]

I Tho contemporary writers seem uni-
formly wo represent \Valdo as the founder
of the Waldcnscs; and I am not aware
that they refer the locality of that sect to
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Others, the original Waldenses were a race of iineorrupted

shepherds, who in the valleys of the Alps had shaken off, or
perhaps never learned, the system of superstition on which
the Catholic church depended for its ascendency. I am not
certain whether their existence can be distinctly traced beyond
the preaching of Waldo, but it is well known that the prop-r
seat of the Waldenses or Vaudois has long continued to be in

certain valleys of Piedmont. These pious and innocent sec-

taries, of whom the very monkish historians speak well,

appear to have nearly resembled the modem Moravians.
Tliey had ministers of their own appointment, and denied
the lawfulness of oaths and of capital punishment. In other
respects their opinions probably were not far removed from
those usually called Protestant. A simplicity of dress, and

the vaneya of Piedmont, between Exiles
and Pignerol (aee LegerA niap)^ which
have 80 long been distinguitiihed as the
native country of the Vaudois. In the
sots of the Inquisition, we find Walden-
ses, sive panpercs de Lugduno, used as
equivalent terms : and it can hardly be
doubted that the poor men of Lyons
were the disciples of Waldo. Alauus,
the second book of whose treatise again.st
heretics is an attack upon the Waldenses,
expres.slv derives them from Waldo.
Petrus Monaebus docs the same. These
seem strong authorities, as it Is not easy
to perceive what advantage they could
derive from misrepre.sentation. It has
been however a position zealously main-
tained by some modern writers of respect-
able name, that the people of the valleys
had preserved a pur«5 faith for several
ages before the appearance of Waldo. I
have read what is advanced on this head
by I.iegcr (Histoiro dos Eglises Vaudoises)
and by Alllx (liemarks on the Eccle-
siastical History of the Churches of
Piedmont), but without finding any suf-
ficient proof for this supposition, which
nevertheless Is not to be rejected as abso-
lutely improbable. Their bo.st argument
is deduced from an ancient poem called
La Noble Loi^on. an original manuscript
of which Is in the public library of Cam-
bridge, and another in that of Geneva.
This poem is alleged to bear date In 1100,
more than half a century before the
appearance of Waldo. But the lines that
contain the date are loosely expressed,
and may very well suit with any epoch
before the termination of the twelfth
century.

Ben ha mil et cent ans compli entier-
ament.

Che tn seritta loro que sen al dorier
temp.

Eleven hundred years are now gone
and post,

Since thus It was written
;
These times

arc the last.

See Literature of Europe In
15th, 16th. and 17th Centuries,
chap. 1, i 33.

I have found however a passage In a lute
work, which remarkably illustrates the
antiquity of Alpine protestantisiii, if we
may depend on the dote it assigns to the
quotation. Mr. Planta’s History of Swit-
zerland, p. 93, 4to. edit., contains the fol-

lowing note :
— “A curious passage, sin-

gularly descriptive of the character of
the Swiss, has lately been discovered in a
M3, chronicle of the Abbey of Corvey,
which appears to have bi^n written
about the beginning of the twelfth
century. Religionem nostmm, et om-
nium Latinte eccIesiaB Christianorum
fidem, laid ex Snavil, Suioiil, et Kiivari^
humiliare voluerunt; homines seducti ab
antique progenie simplidum hominum,
qul Alpes et viciniam habitant, et semper
amant antiqua. In Suaviain, Uavariam
et Italiam borenlem ssepe intrant Hlortim
(ex Suicil) mercatores, qui biblia edis-
ount menioriter. et ritus ecclcsia? aver-
santur, quoscredunt esse novos. Nolunt
imagines venerarl, reliquias sanctorum
aversantur, olera comedunt, rare masti-
cantes carnem, alii nunquam. Appel-
lamus eos Idclrcd Manichaeos. Ilorum
quidam ab Hungarift ad eos convenerunt,
sc.’’ It U a pity that the quotation
has been broken off, as it might have
illustrated the connection of the Bui
garians with these sectaries.
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especially the use of wooden sandals, was affected by this

people.*

I have already had occasion to relate the severe per.*ecu-

tion which nearly exterminated the Albigenses of Languedoc

at the close of the twelfth century, and involved the counts

of Toulouse in their ruin. The Catharists, a fraternity of

the same Paulician origin, more dispersed than the Albi-

genses, had previously sustained a similar trial. Their

belief was certainly a eoni|X)und of strange errors with

truth; but it was attended by qualities of a far superior

lustre to orthodoxy, by a sincerity, a piety, and a self-devotion

that almost purified the age i

1 The Waldenses were always consid-

ered aa much leaa erroneous in tiieir

tenets than the Albi>;ense>*, or Mani-
cheans. Krant pneter<‘a alii hirn'tici,

says Robert Monachus in the pa>sage

above quoUtd. qul WaUlenses diceimntur,

a quodam NValdlo nomine Lugdunensi.

Hi quideui niali erant, sed comparutioue
aliorum haereticorum long^ minus per-

ersl
;
in uiultis enim nobiscum conve-

niebantdo quibusdum dissentiebant. The
only faults he seems to impute to them
are the denial of the lawfulness of oaths

and capital punishment, aud the wearing

wooden shoes. IJy this peculiarity of

wooden sandals (sabots) they got the

name of Sabbatatl or Insabbatati. (Du
Cange.) William du Puy, another his-

torian of the same Uiiic, makes a similnr

distinction. Erant quidam Ariunl, qui-

dam Manichsci, ijuidam etiam Waldenses
Bive LugduneoMis, qui licet inter se dis-

sideutes, omnes tamen in aiiimarum per-

uiciem contra fldHm Catholicam conspira-

baiit; et illi quidem Waldcn.<es contra

alios acutissiin^ disputant. Du Chesno,

t. T. p. 6^. Alanus, in his second book,

where be treats of the Waldenses. cliargus

them principally with disregarding the

authority of the church and preaching

without a regular mission. It is evident

however from the acts of the Inquisition,

that they denied the existence ot purga-

tory
;
and 1 should suppose that, even at

that time, they hud thrown off most of

the popish system of doctrine, which is

80 nearly connected with clerical wealth

and power. Thu difference made in

these records between the Waldenses and
the Manicheaii sects shows tliat the im-

putations cast upon the latter were not

Indiscriminate calumuies See Liuiborch,

p. 201 andm
The History ol Languedoc, by Vais-

•ette and Vich, contains a very good
account of the sectaries in that country;

1 which they lived. It is al-

but I have not immediate access to the
book. I l>eli0ve that proof will be found
of the distinction between the Waldenses
and Albipmses in t. iii. p. 446. Rut I

am sati.'died that no one who has looked
at the original authorities will dispute the
proposition. These Benedictine historians

reprv.'icnt the Hetirician.s,an early set of
reformers, condemiuHl by the council of
Lombez, in 1165, os Manichees. Moshelm
considers them os of the Vaudois school.

They appeared some time before Waldo.
s The general testimony of their ene-

mies to the purity of morals nnioug the
Langiiodociun and Lyonese sectaries is

abundantly suffleient. One Keguier, who
had lived among them, and became after-

wards an inqui.«itor, does them justice in
thi.« respei^t. 8ee Turner's History of
England for several other proofs of this.

It must be confesseil that the Catharists
arc not free from the imputation of pro-
miscuous licentiousness. But whether
this was a mere calumny, or partly
founded upon truth, I cannot determine.
Their prototypes, the ancient Gnostics,
are said to have been divided into two
parties, the austere and the relaxed

;
both

condemning marriage for opposite rea-

sous. Alanus, iii the book above quoted,
seems to have taken up sevend vulgar
prejudices against the Cathuri. He gives

an etymology of their name k calto;
quia osculantur posteriora entti

;
in cujus

specie, ut aiuut. uppureret iis Lucifer, p.

146. This notable charge was brought
afterwards against the Templars.
As to the Waldenses, their inoocence

is out of all doubt. No book can be
written in a more edifying manner than
La Noble I^oi^on, of which large extracts
are given by Leger, in his llistoire des
Eglises Vau(ioi«es. Four lines arc quoted
by Voltaire (Hist. Universelle, c. 69), as
a specimen of the Provencal language,
though they belong rather to the patois
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ways important to perceive that these high moral excellences

have no necessary connection with speculative truths ; and
upon this account I have been more disposed to state ex-

plicitly the real Manicheism of the Albigenses ; especially as

Protestant writers, considering all the enemies of Rome as

their friends, have been apt to place the opinions of these

sectaries in a very false light. In the course of time, un-

doubtedly, the system of their Paulician teachers would have
yielded, if the inquisitors had admitted the experiment, to a
more accurate study of the Scriptures, and to the knowledge
which they would have imbibed from the church itself. And,
in fact, we find that the peculiar tenets of Manicheism died

away after the middle of the thirteenth century, although a
spirit of dissent from the established creed broke out in abun-
dant instances during the two subsequent ages.

We are in general deprived of explicit testimonies in tra-

cing the revolutions of popular opinion. Much must therefore

be left to conjecture ; but I am inclined to attribute a very

extensive effect to the pi’eaching of these heretics. They
appear in various countries nearly during the same period,

in Spain, Lombardy, Germany, Flanders, and England, as

well as France. Thirty unhappy persons, convicted of deny-

ing the sacraments, are said to have perished at Oxford by
cold and famine in the reign of Henry II. In every coun-

try the new sects appear to have spread chiefly among the

lower people, which, while it accounts for the imperfect notice

of historians, indicates a more substantial influence upon the

moral condition of society than the conversion of a few nobles

or ecclesiastics.^

of the valleys. But as he has not copied
them and as they illustrate the
subject of this note, I shall repeat them
here from p. 28.

Que sel se troba alcun bon que TolUa
amar Dio e temer Jeshu Xrist,

Que non volUa maudire, nl Jura^ nl
mentir,

Ni aroutrar, ni auclrCf n! penre de
I’autruy,

Ni venjar se de U sio ennemie,
IIU diaon quel es Yaudes e d^ne de
murir.

1 It would be difficult to specify all

the dispersed authorities which attest

the existence of the secte derived from
the Waldenses and Panlicians in the
twelfth, thirteenth, and fourteenth cen-

tnries. Besides Mosheim, who has paid
considerable attention to the subject, I

would meutiou some articles in Du Cange
which supply gleanings

;
namely, Beg>

hardi, Bulgari, LoUardi, Paterini, Picar-

di. Pidi, Populicani.
Upon the subject of the Waldenses and

Albigenses generally, I have borrowed
gome light from Mr. Turner’s History of
England, vol. ii. p. 377, 393. This learned

writer has seen some b^ks that have not
(alien into my way

;
and I am indebted to

him for a knowledge of Alanus’s treatise,

which 1 have since read. At the same
time I must observe, that Mr. Turner
has not perceived the essential distinc-

tion between the two leading sects.

The name of Albigenses does not fre-

quently occur after the middle of the
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But even where men did not absolutely enlist under the

banners of any new seet, they were stimulated by the temper
of their age to a more zealous and independent discussion of

their religious system. A curious illustration of this is fur-

nished by one of the letters of Innocent III. He had been
informed by the bishop of Metz, as he states to the clergy

of the diocese, that no small multitude of laymen and women,
having procured a translation of the gospels, epistles of St.

Patil, the psalter, Job, and other books of Scripture, to be
made for them into French, meet in secret conventicles to

hear tlnan read, and preach to each other, avoiding the com-
pany of those who do not join in their devotion, and having
been reprimanded for this by some of their parish priests,

have withstood them, tilleging reasons from the Scriptures,

why they should not be so forbidden. Some of them too

deride the ignorance of their ministers, and maintain that

their own books teach them more than they can learn from
the pulpit, and that they cjin express it better. Although the

desire of reading the Scriptures, Innoeent proceeds, is rather

praiseworthy than reprehensible, yet they are to be blamed
for frequenting secret assemblies, for usurping the office of

preaching, deriding their own ministers, and scorning the

company of such as do not concur in their novelties. He
presses the bishop and chapter to discover the author of this

translation, which could not have been made without a

thirteenth century
;
but the WaldenseSf

or fleets bearing that denomination, were
di^pented over Europe. Afl a term of
different reproach was derived fW>m the
word Bulgarian, eo vauderie^ or the pro*
fefttiion of the Vuudois, waa sometimes
applied to witchcraft. Thus in the pio*
ceedingA of the Chambre Brnlante at

Arms, in 1459, agtiinst penions accused
of itorcery. their crime i.’« denominated
tfnu'Urie. The fullest account of this re-

markable story is found in the Memoirs
of Du (^ereq, first published in the gen-
eral collection of Historical Memoirs, t.

ix. p. 530, 471. It exhibits a complete
panillel to the events that happened in

1»>S2 at Salem in New England. A few
obscure persons were accused of vauderie^

or witchcraft. After their condemnation,
w>iich was founded on confessions ob-

tained by torture, and afterwards retrac-

ted, an epidemical contagion of super-

stitious dread wiis diffused all around.
Numbers were arrc«ted, burned alive by
order of a tribunal instituted for the de-

tection of this offence, or detained in

prison
;

so that no person In Arras
thought himself safe. It was believed
that many were accused for the sake of
their possessions, which were confiscated
to the use of the church. At length the
duke of Bur.;undy interfered, and put a
stop to the persecutions. The whole
narrative in Du Clercq Ls interesting, ns
a curious document of the tyranny of
bigots, and of the facility with which it

is turned to private ends.
To return to the Waldenses : the prin-

cipal courscof their emigration Is said to
have been into Bohemia, where, in the
fifteenth century, the name was borne by
one of the seceding sects. By their pro-
fession of faitli, presented to Ladislaua
Posthunms, it appears that they ac-
knowledged the corporal presence in the
eucimrist, but rejected purgatory and
otiier llomlHh doctrines. 8ee it in the
Fasciculus Kerum expetendaruro et fu-
giendarum, a collection of treatises illus-

trating the origin of the Uefbrmation,
originally published at Cologne in 15^,
and reprinted at London in 1690.
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knowledge of letters, and what were his intentions, and what
degree of orthodoxy and respect for the Holy See tliose who
used it possessed. This letter of Innocent III., however,
considering the nature of the man, is sufficiently temperate

and conciliatory. It seems not to have answered its end
; for

in another letter he complains that some members of this little

association continued refractory and refused to obey either the

bishop or the jiope.*

In the eighth and ninth centuries, when the Vulgate had
ceased to be genenilly intelligible, there is no reason to sus-

pect any intention in the church to deprive the laity of the

Scriptures. Translations were freely made into the vernac-

ular languages, and perhaps read in churches, although the

acts of saints were generally deemed more instructive.

Louis the Debonair is said to have caused a German version

of the New Testament to be made. Otfrid, in the same cen-

tury, rendered the gospels, or rather abridged them, into

German verse. This work is still extant, and is in several

respects an object of curiosity.* In the eleventh or twelfth

century we find translations of the Psalms, Job, Kings, and
the Maccabees into French.* But after the difi'usion of he-

retical opinions, or, what w'as much the same thing, of free

inquiry, it became expedient to secure the orthodox faith from
lawless interpretation. Accordingly, the council of Toulouse
in 1229 prohibited the laity from possessing the Scriptures;

and this precaution was frequently repeated upon subsequent

occasions.*

1 Opera Innocent. III. p. 468, 687. A
tranfbition of the Bible had been made
by direction of Peter Waldo; but wheth-
er thU used in Lorraine was the same,
does not appear. Metz was full of the
Vaudois. as we find by other authorities.

s SchUteri Thesaurus Antlq. Teutonic
corura.

3 Mem. de I’Acad. dcs Inscript, t. xril.

p. 720.
t The An(t1o-Saxon Tendons are deserr-

ing of particular remark. It has been
said that our church mainbiint'd the
privilege of having part of the dally ser-

vice in the mother tongue. “Even the
mass itself/^ says F>appenbent, was not
read entirely in Ijatiii.” Uit^t. of Eng-
land, vol. 1. p. 202. This, however, is

denied by Lingard, whose authority is

robably superior. IILst. of Aug.-Sax.
hurch. I. 8l)7. But he allows that the

Epistle and Qospel were read In English,

which implies an authorized translation.
And we may adopt in a great measure
Lappenberg's proposition, which follows

the above passage :
“ The numerous ver-

sions and paraphra.«es of the Old and
New Testament made those books known
to the laity and more Familiar to the
clergy.”
We have seen a little above, that the

laity were not permitted by the Greek
Church of the ninth century, ami prob-
ably before, to read the Scriptures, even
In the original. This show.s bow much
more honest and pious the Western
Church was before she became corrupted
by ambition and by the captivuting hope
of keeping the laity in servitude by means
of ignoratice. The translation of the four
Books of Kings into French has boon
published in the Collection de Documens
lo^dits, 1841. It is In a northern dialect,

but the flge seems not satUfiicturily as-
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The ecclo.siastical history of the thirttenth or fourteenth

centuries teems with new sectaries and schismatics, various in

their aberniiions of opinion, but all concurring in detestation

of the established church.' They endured severe persecu-

tions with a sincerity and firmness which in any cause ought
to command respect. But in general we find an extravagant

fanaticism among them; and I do not know how to look for

any amelioration of society from the Franciscan seceders, who
quibbled about the property of things consumed by use, or

from the mystical visionaries of different appellations, whose
moral practice was sometimes more than equivocal. Those
who feel any curiosity about such subjects, which are by no
means unimportant, as they illustrate the history of the

human mind, will find them treated very fully by Mosheim.
But the original sources of information are not always
acccissible in this country, and the re.search would perhaps be
more fatiguing than profitable.

I shall, for an opposite reason, pass lightly over the great

LoUarfs of revolution in religious opinion wrought in England
KngUnd. Wicliffe, whicli will genemlly be familiar to the

reader from our common historians. Nor am I concerned to

treat of theological inquiries, or to write a history of the

church. Considered in its effects upon manners, the sole

point which these pages have in view, the preaching of this

new sect certainly produced an extensive reformation. But
their virtues were by no means free from some unsocial qual-

ities, in which, as well as in their superior attributes, the Lol-

lards bear a very close resemblance to the Puritans of

Elizabeth’s reign ; a moroseness that proscribed all cheerful

amusements, an uncharitable malignity that made no distinc-

tion in condemning the established clergy, and a naiTow
prejudice that applied the rules of the Jewish law to modern
institutions.* Some of their principles were far more dan-

certaJned
;
the cloee of the eleventh eeo«

tury in the earllent date that can be aa-

elf^oed. Tranniations into the ProTen*

^al by the Waldetinian or other heretics

were made in the twelfth ;
several man-

nscripts of them are in exiatence. and
one has been published by Dr. Oilly.

(1848.1
t The application of the visions of the

Apocalypse to the corruptions of Rome,
has commonly been said to have been
first made by the Franciscan seceders.

But it may be traced higher, and is re-

markably pointed out by Dante.

Di voi pastor s' accorse '1 Vangvllsta,
Quando colei, chi siede sovra 1’ acque,
Puttaneggiar co' regi a lui fa vinta.

Inferno, cant. xiz.

» W^aUingham, p. 288
;
Lewis’s Life of

Pecock. p. 65. Bishop Pccock's answer
to the Lollards of bU time contHins pas-
sages well worthy of Hooker, both for
weight of matter and dignity of stytoi
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gerous to the good order of society, and cannot justly be
ascribed to the Purilans, though they grew afterwards out of’

the same soil. Such was tlie notion, which is imputed also to

the Albigenses, that civil magistrates lose their right to gov-
ern by committing sin, or, as it was quaintly expressed in

the seventeenth century, that dominion is founded in grace.

These extravagances, however, do not belong to the learned

and politic Wicliffe, however they might be adopted by some
of his enthusiastic disciples.* Fostered by the general ill-will

towards the church, his princi|)les made vast progress in Eng-
land, and, unlike tho.se of earlier sectarie.s, were embraced by
men of rank and civil influence. Notwithstanding the check
they sustained by the sanguinary law of Henry IV., it is

highly probable tliat multitudes secretly cherished them down
to the era of the Reformation.

From England the spirit of religious innovation was propa-

gated into Bohemia ; for though John Huss was Husnite* of

very far from embracing all the doctrinal system Bohemia,

of Wicliffe, it is manifest that his zeal had been quickened by
the writings of that reformer.® Inferior to the Englishman in

ability, but exciting greater attention by his constancy and
sufferings, as well as by the memorable war which his ashes

kindled, the Bohemian martyr was even more eminently the

precursor of the Reformation. But still regarding these dis-

sensions merely in a temporal light, I cannot assign any
beneficial effect to the schism of the Hussites, at least in its

immediate results, and in the country where it appeared.

Though some degree of sympathy with their cause is inspired

setting forth the neceetiitj and impor-
tance of ** the moral law of kinde, or
moral philosophle,’’ in opposition to

those who derive all morality from rev-
elation.

Thifl great man frU afterwards under
the (Utipleasnre of the church for propo-
Fition$>, not indeed heretical, but repug-
nant to her scheme of spiritual power.
He n«f«erted, Indirectly, the right of pri-

vate judgment, nod wrote on theological

•ubjects in Englif«h, which gave much
olTeiice. In fact, Pecock aeemt< to have
hoped that hia acute reaMoning would
convince the people, without requiring an
implicit faith. But he grwtly misunder-
stood the principle ofan infallible church.
Lewis's Life of Pecock does justice to his

character, which, I need not say. Is un-
fairly represented by such historians as

Collier, and such antiquaries as Thomas
Uearne

1 Lewis’s Life of Wicliffe, p. 115; I.en-

fant, Hist, du OoncUe de Coustatice, 1. 1.

p. 213.
> Huss does not appear to have reject-

ed any of the peculiar tenets of popery
Lenfant, p. 414. Ho embraced, like

>V1cliffe, the predestlnarian system of
Augustin, without pausing at any of
those inferences, apparently dedncible
hr)m it, which, in the beads of enthusi-
asts, may produce such extensive mis-
chief. These were maintained by Huss
(id. p. 3%), though not perhaps so crude-

ly as by leather. Everything relative to

the history and doctrine of IIuss and his

followers will be found in Lenfant’s three
works on the councils of Pisa, Constance,
and Basle

Digitized by Googic



368 INSTITUTION OF CHIVALRY. Chap. IX. Part IL

by re.=entment at the ill faith of their adversaries, and by
'the asiwiations of civil and religious liberty, we cannot esti-

mate the Taborites and other sectaries of that description but

a.s ferocious and desperate fanatics.* Perhaps beyond the

confines of Boliemia more substantial good may have been

produced by the influence of its reformation, and a better

tone of morals inspired into Germany. But I must again

repeat that u])on this obscure and ambiguous subject I assert

nothing definitely, and little with confidence. The tendencies

of religious dissent in the four ages before the Reformation

appear to have generally conduced towards the moral improve-

ment of mankind
;
and facts of this nature occupy a far

greater space in a philosophical view of society during that

period, than we miglit at first imagine ; but every one who is

dis{K)sed to prosecute this inquiry will assign their character

according to the result of his own investigations.

But the best school of moral discipline which the middle

instttution ages afforded was the institution of chivalry. There
of chirairy. jg something perhaps to allow for the partiality of

modern writers upon this interesting subject
;
yet our most

sceptical criticism must assign a decisive influence to this
*

great source of human improvement The more deeply

it is considered, the more we shall become sensible of its

importance.

There are, if I may so say, three powerful spirits which
have from time to time moved over the face of the waters,

and given a predominant impulse to the moral sentiments and
energies of mankind. These are the spirits of liberty, of

rc'ligion, and of honor. It was the principal business of

chivalry to animate and cherish the last of these three. And
whatever high magnanimous energy the love of liberty or

religious zeal has ever imparted was equalled by the exquisite

sense of honor which this institution preserved.

It appears probable that the custom of receiving arms at

the age of manhood with some solemnity was of
**“ immemorial antiquity among the nations that over-

threw the Roman empire. For it is mentioned by Tacitus to

have prevailed among their German ancestors ; and his ex-

pressions might have been used with no great variation to

1 Len&Bt, Hist, de la Guerre des HusMtes et da Concile de Baele
; Sohmidt

Hilt, dee AUemands, t. t.
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describe the actual ceremonies of knighthood.* Tliere was
even in that remote age a sort of public trial as to the fitness

of the candidate, which, though perhaps confined to his bodily

strength and activity, might be the germ of that refined

investigation which was thought necessary in the perfect

stage of chivalry. Proofs, though rare and incidental, might

be adduced to show that in the time of Charlemagne, and
even earlier, the sons of monarchs at least did not assume

manly arms without a regular investiture. And in the elev-

enth century it is evident that this was a general practice.’

This ceremony, however, would perhaps of itself have

done little towards forming that intrinsic principle which

characterized the genuine chivalry. But in the reign of

Charlemagne we find a military distinction that appears, in

fjK!t as well as in name, to have given birth to that institu-

tion. Certain feudal tenants, and I suppose also alodial pro-

prietors, were bound to serve on horseback, equipped with

the coat of mail. These were called Caballarii, from which

the word chevaliers is an obvious corruption.* But he who
fought on horseback, and had been invested with peculiar

arms in a solemn manner, wanted nothing more to render

him a knight. Chivalry therefore may, in a general sense,

be referred to the age of Charlemagne. We may, however,

go further, and observe tliat these distinctive advantages

above ordinary combatants were probably the sources of that

remarkable valor and that keen thirst for glory, which
became the essential attributes of a knightly character. For
confidence in our skill and strength is the usual foundation of

courage ; it is by feeling ourselves able to surmount common
diingers, that we become adventurous enough to encounter

those of a more extraordinary nature, and to which more
glory is attached. The reputation of superior personal

prowess, so difficult to be attained in the course of modern

I Nihil neque pubUcae neque priTatea
rei oi.ti armati agunt. anna BUtnere
non anU) cuiquam moris, qu4m ciritas
•uffecturum probaTerit. Turn in ipso
concilio, ?el princlpum aliquia^ Tel pater,
Tel proplDquua,8CUto fVaineftque juTenem
ornant; hiec apud eos toga, hie primus
juTenta hono.t; ante hoc domAs pars
Tidentur, mox relpubUcse. De Moribus
Qennari. c. 13.

3 William of Malmsburj says that
Alfred conferred knighthood on Athel-

voL. lu. 24

Stan, donatum chlamyde ooccineA, gem-
mato balteo, ense Saxonico cum TaginA
aurel. 1. ii. c. 6. St. Palaye (M^mdires
sur la CbeTalerie, p. 2) mentions other
instances ; which may also be found lo

Du Cange's Glossary, t. Arma, and in

his 22d dissertation on JoinTille.
3 Comites et Tassalli nostri qui bene-

fleia habere noscuntur, et caballarii om-
nes ad placitnm nostrum Teniant bene
preparatl. Capitularia, a.d. 307, in Ba-
luie, t. i. p. 460.
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warfare, and so liable to erroneous representations, was
always within the reach of the stoutest knight, and was
founded on claims which could be measured with much
accuracy. Such is the subordination and mutual dependence
in a modern army, that every man must be content to divide,

his gloiy with his comrades, his general, or his soldiers. But
the soul of chivalry wsis individual honor, coveted in so

entire and absolute a perfection that it must not be shared

with an army or a nation. Most of the virtues it inspired

were what we may call independent, as opposed to those

which are founded upon social relations. The knights-errant

of romance perform their best exploits from the love of

renown, or from a sort of abstract sense of justice, rather

than from any solicitude to promote the happiness of man-
kind. If these springs of action are less generally beneficial,

they are, however, more connected with elevation of charac-

ter than the systematical prudence of men accustomed to

social life. This solitary and independent spirit of chivalry,

dwelling, as it were, upon a rock, and disdaining injustice or

falsehood from a consciousness of internal dignity, without

any calculation of their consequence.s, is not unlike what we
sometimes read of Arabian chiefs or the North American
Indians.* Tliese nations, so widely remote from each other,

seem to partake of that moral energy, which, among European
nations far remote from both of them, was excited by the

spirit of chivalry. But the most beautiful picture that was
ever portrayed of this character is the Achilles of Homer,
the representative of chivalry in its most general form, with

all its sincerity and unyielding rectitude, all its courtesies and
munificence. Calmly indifferent to the cause in which he is

engaged, and contemplating with a serious and unshaken look

the premature death that awaits him, his heart only beats for

glory and friendship. To this sublime character, bating that

imaginary completion by which the creations of the poet, like

those of the sculptor, transcend all single works of nature,

there were probably many parallels in the ages of chivalry

;

especially before a set education and the refinements of

society had altered a little the natural unadulterated warrior

1 We must take for this the more tractiou has tended to effoce those rirtues
fkTorable representations of the Indian which possibly were rather exaggerated
nations. A deteriorating intercourse with by earlier writers.

BuropeanS) or a race of European ex>
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of a ruder period. One illustrious example from tliis earlier

age is the Cid Ruy Diaz, whose history has fortunately been

preserved much at length in several chronicles of ancient

date and in one valuable poem ; and though I will not say

that the Spanish hero is altogether a counterpart of Achilles

in gracefulness and urbanity, yet was he inferior to none that

ever lived in frankness, honor, and magnanimity.*

In the first state of chivalry, it was closely connected with

the military service of fiefs. The Caballarii in

the Capitularies, the Milites of the eleventh and with

twelfth centuries, were landholders who followed

their lord or sovereign into the field. A certain

value of land was termed in England a knight’s fee, or in

Normandy feudum loricte, fief de haubert, from the coat of

mail which it entitled and required the tenant to wear ; a mil-

itary tenure was said to be by service in chivalry. To serve

as knights, mounted and equipped, was the common duty of

vassals; it implied no personal merit, it gave of itself a claim

to no civil privileges. But this knight-service founded iqion

a feudal obligation is to be carefully distinguished from that

superior chivalry, in which all was independent and voluntary.

The latter, in fact, could hardly fiourish in its full perfection

till the military .service of feudal tenure began to decline

;

namely, in the thirteenth century. The origin of this per-

sonal chivalry I should incline to refer to the ancient usage

of voluntary commendation, which I have mentioned in a
former chapter. Men commended themselves, that is, did

1 Since this passage was written* I
hare found a parallel dmwn by Mr.
Sharon Turner^ in his valuable History of
Kngland. between Achilles and Richard
Coeur de Lion

;
the superior justness of

which I readily acknowledge. The real

hero doe- not indeed excite so much in-

terest ;n me as the poetical
;
but the

marks cf resemblance are very striking,

whether we consider their passions, their
t'llents, their virtue.^, their vices, or the
waste of their heroism.
The two principal persons in the Iliad,

if I may digress into the ob.‘*ervntion, ap-
ptMir to me representatives of the heroic
chanicter in its two leading varieties

;
of

the energy which has its sole principle of
action within itself, and of that which
borrows Its impul.-^e from external rela-

tions; of the spirit of hnnnr, in short,

and of piitrioti.-im. As every sentiment
of Achilles is iudependeot .and fielf-sup-

ported, so those of Hector all bear ref-

erence to his kindred and his country.
The ardor of the one might have been
extinguished for want of nourishment in
Thessaly

;
but that of the other might,

we fancy, have never been kindled but
for the dangers of Troy. 1‘eace could
have brought no delight to the one but
fW)m the memor>* of war; ^var had no
alleviation to the other but from the
images of peace. Compare, for example,
the two speeches, beginniug II. Z. 441,

and II. II. 49; or rather compare the
two characters throughout the Iliad. So
wonderfully were those two great springs
of human synipathy, variously Interest-

ing Rcconling to the diversity of our
tempers, 6rst touched by that ancient

patriarch,

4 quo, ceu fonte perenni,
Vatum Pieriis ora rigantur aquis
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Thi* con
homage and professed attachment to a prince or

nection lord
;
generally indeed for protection or the hope of

broken.
reward, but sometimes probably for the sake of dis-

tinguishing themselves in his quarrels. When they received

pay, whicli must have been the usual case, they were literally

his soldiers, or stipendiary troops. Those who could afford to

exert their valor without recompense were like the knights

of whom we read in romance, who served a foreign master
through love, or thirst of glory, or gratitude. The extreme
poverty of the lower nobility, arising from the subdivision of

fiefs, and the politic generosity of rich lords, made this connec-

tion a.s strong as that of territorial dependence. A younger
brother, leaving the paternal estate, in which he took a slender

share, might look to wealth and dignity in the service of a
powerful count Knighthood, which he could not claim as his

legal right, became the object of his chief ambition. It raised

him in the scale of society, equalling him in dress, in arms,

and in title, to the rich landholders. As it was due to his

merit, it did much more than equal him to those who had no
pretensions but from wealth; and the territorial knights

became by degrees ashamed of assuming the title till they

could challenge it by real desert.

This class of noble and gallant cavaliers serving commonly
for pay, but on the most honorable footing, became fitr more
numerous through the crusades ; a great epoch in the history

Effect of the
European society. In these wars, as idl feudal

eriuadee on service was out of the question, it was necessary
chirairy.

richer barons to take into their pay as

many knights as they could afford to maintain ; speculating,

BO far as such motives operated, on an influence with the

leaders of the expedition, and on a share of plunder, propor-

tioned to the number of their followers. During the period

of the crusades, we find the institution of chivalry acquire its

full vigor as an order of personal nobility ; and its original

connection with feudal tenure, if not altogether effaced, became
in a great measure forgotten in the splendor and dignity of

the new form which it wore.

The crusaders, however, changed in more than one respect

the character of chivalry. Before that epoch it

appears to have had no particular reference to

with le- religion. Ingulfus indeed tells us that the Anglo-
'***'’”

Saxons preceded the ceremony of investiture by a
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coufes^ion of their sins, and other pious rites, and they

received the order at the hands of a priest, instead of a
knight. But this was derided by the Normans as effeminacy,

and seems to have proceeded from the extreme devotion of

the Engli.sh before the Conquest.* We can hardly perceive

indeed why the assumption of arms to be used in butchering

mankind should be treated as a religious ceremony. The
clergy, to do them justice, constantly opposed the private wars

in wliieh the courage of those ages wasted itself; and all

bloodshed was subject in strictness to a canonical penance.

But tlie purposes for which men bore arms in a crusade so

sanctified their use, that chivalry acquired the character as

much of a religious as a military institution. For many cen-

turies, the recovery of the Holy Land was constantly at the

heart of a brave and superstitious nobility ; and every knight

was sujjposed at his creation to pledge himself, as occasion

should arise, to that cause. Meanwhile, the defence of God’s

law against infidels was his primary and standing duty. A
knight, whenever present at mass, held the point of his sword
before him while the gospel was read, to signify his readiness

to support it. Writers of the middle ages compare the

knightly to the priestly character in an elaborate parallel,

and the investiture of the one was supposed analogous to the

ordination of the other. The ceremonies upon this occasion

were almost wholly religious. The candidate passed nights

in prayer among priests in a church ; he received the sacra-

ments ; he entered into a bath, and was clad with a white

robe, in allusion to the presumed purification of his life ; his

sword wiis solemnly blessed ; everything, in short, was con-

trived to identify his new condition with the defence of relig-

ion, or at least of the church.*

To this strong tincture of religion which entered into the

composition of chivalry from the twelfth century, was added
another ingredient equally distinguishing. A great And with

respect for the female sex had always been a re-

markable characteristic of the Northern nations. The Ger-
man women were high-.spirited and virtuous

;
qualities which

' Ingulfus, in Oale» XV. ScriptoreK, t.

!. p. 70. U'illiain Rufus, however, Wfia

knightctl by Archbinhnp lAnfmnc, wtiirh
lookft as if the ceremony waa not abso>
lately repugnant to the Norman prac-
tice.

> Du Cange, . Miles, and 22d Dis-

sertation on Joinvllle, St. Palaye, M6m.
sur la Chevalerie, part ii. A curious
original illuatratiou of this, aa well as of

other chivalrous principles, will be found
In rOrdene do Chevalerie. a long met-
rical romance publlnhihl in Barbazan^
Fabliaux, t. i. p. 59 (edit. 1808).
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might be causes or consequences of the veneration with which

they were regarded. I am not sure tliat we could trace very

minutely the condition of women for the period between the

Bubver.sion of th<i lioman empire and the first crusade ; but

iipparently man did not grossly abuse his superiority ; and in

j)oint of civil rights, and even as to the inheritance of proper-

ty, the two sexes were placed perhaps as nearly on a level as

the nature of such warlike societies would admit. There
seems, however, to have been more roughness in the social

intercourse between the sexes than we find in later periods.

The spirit of gallantry which became so animating a principle

of chivalry, must be ascribed to the progressive refinement of

society during the twelfth and two succeeding centuries. In

a rude state of manners, as among the lower people in all

agt!s, woman has not full scope to display those fascinating

graces, by which nature has designed to counterbiilance the

strength and energy of mankind. Even where those jealous

customs that degrade alike the two sexes have not prevailed,

her lot is domestic seclusion ; nor is she fit to share in the

boisterous pastimes of drunken merriment to which the inter-

course of an unpolished people is confined. But as a taste

for the more elegant enjoyments of wealth arises, a taste

which it is always her policy and her delight to nourish, she

obtains an ascendency at first in the lighter hour, and from

tlience in the serious occupations of life. She chases, or

brings into subjection, the god of wine, a victory which might

seem more ignoble were it less difficult, and calls in the aid

of divinities more propitious to her ambition. The love of

becoming ornament is not perhaps to be regarded in the light

of vanity ; it is rather an instinct which woman has received

from nature to give efiect to those charms that are her

defence ; and when commerce began to minister more eflect-

ually to the wants of luxury, the rich furs of the North, the

gay silks of Asia, the wrought gold of domestic manufacture,

illumined the halls of chivalry, and cast, as if by the spell of

enchantment, that ineffable grace over beauty which the

choice and arrangement of dress is calculated to bestow.

Courtesy had always been the proper attribute of knight-

hood ;
protection of the weak its legitimate duty ; but these

were, heightened to a pitch of enthusiasm wdien woman
became their object. There was little jealousy shown in the

treatment of that sex, at least in France, the fountain of
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cliivalry ; they were pre.scnt at fei^tivals, at tournaments, and

sat promiscuously in the halls of their castle. The romance

of Perceforest (and romances have always been deemed
gooil witnesses as to manners) tells of a feast where eight

hundred knights had each of them a lady eating off his

plate.* For to eat off the same plate was an usual mark of

gallantry or friendship.

Next therefore, or even equal to devotion, stood gallantry

among the principles of knighthood. But all comparison

between the two was saved by blending them together. The
love of God and the ladies was enjoined as a single duty. He
who was faithful and true to his mistress was held sure of

salvation in the theology of castles though not of cloisters.*

Frois.sart announces that he had undertaken a collection of

amorous poetry with the help of God and of love
; and

Boccace returns thanks to each for their assistance in the

Deciimeron. The laws sometimes united in this general

homage to the fair. “ We will,” says James II. of Aragon,
“ that every man, whether knight or no, who shall be in com-

pany with a lady, pass safe and unmolested, unless he be guilty

of murder.”* Louis II., duke of Bourbon, instituting the

order of the Golden Shield, enjoins his knights to honor

above all the ladies, and not to permit any one to slander

them, “ because from them after God comes all the honor

that men can acquire.”*

The gallantry of those age,s, which was very often adulter-

ous, had certainly no right to profane the name of religion ;

but its union with valor was at least more natural, tind became
so intimate, that the .same word has served to express both

qualities. In the French and English wars especially, the

knights of each country brought to that serious conflict the

spirit of romantic attachment which had been cherished in

the hours of peace. They fought at Poitiers or Verneuil as

they had fought at tournament.s, bearing over their armor
scarfs and devices as the livery of their mistresses, and

1 Y cut huit cens chcvuMers scant 4
tabic

;
et si n*y pust cclul qul n’eust uno

dame mi une puccUe jt sou ecuello. In
Launcclnt Uu Lac, a lady, who was
troubled with a jealous husband, com-
Uiins that It was a long time since a
night had eaten off her plate. Le

Grand, t. i. p. 24.
3 Le Grand FabUanx, t. ill. p. 438;

8t. PaJaye, t- i. p. 41. I quote St. Pa-

lavers Memoirct* from tiic first edition in

1759. which is not the bt*st.

^ StatuimuH, quod oniois homo, sive

miles give alius qni Iverit cum doming
generosil, salvus sit atqno securus, nisi

fuerit homiciila. De Marca, Marca llis-

panica, p. 1428.
4 Le Grand, t. !. p. 120; 8t. Palaye,

t. i. p. 13, 131, 221 ;
Fabliaux, Komances,

&c., passim.
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assertin" the paramount beauty of her they served in vaunt-

ing challenges towards the enemy. Thu.s in the middle of a

keen skirmish at Cherbourg, the squadrons remained motion-

less, while one knight challenged to a single eombat the most

amorous of the adversaries. Such a defiance was soon

accepted, and the battle only recommenced when one of the

champions had lost his life for his love.* In the first cam-
paign of Edward’s war some young English knights wore a

covering over one eye, vowing, for the sake of their ladies,

never to see with both till they should have signalized their

prowess in the field.’' These extravagances of chivalry are

so common that they form part of its general character, and
prove how far a course of action which depends upon the

impulses of sentiment may come to deviate from common
sense.

It cannot be presumed that this enthusiastic veneration,

this devotedness in life and death, were wasted upon ungrate-

ful natures. The goddesses of that idolatry knew too well

the value; of their worshippers. There has seldom la;en such

adamant about the female heart, as can resist the highest re-

nown for valor and courtesy, united with the steadiest fidelity.

“ He loved,” says Froissart of EusUice d’Auberthicourt, “and
afterwards married liidy Isabel, daughter of the count of

Juliers. This lady too loved lord Eustace for the great ex-

ploits in arms which she heard told of him, and she sent him
horses and loving letters, which made the said lord Eustace

more bold than before, and he wrought such feats of chival-

ry, that all in his company were gainers.”® It were to be
wished that the sympathy of love and valor had always been

as honorable. But the morals of chivalry, we cannot deny,

were not pure. In the amusing fictions which seem to have
been the only po[)ular reading of the middle ages, there

reigns a licentious spirit, not of that slighter kind which is

usual in such compositions, but indicating a general dissolute-

ness in the intercourse of the sexes. This has often been

noticed of Boccaccio and the early Italian novelists ; but it

equally characterized the tales and romances of France,

whether metrical or in prose, and all the poetry of the Trou-

badours.® The violation of marriage vows passes in them

< The romances will speak for them*
•elrea

;
and the character of the Pro-

‘ren^l morality may be collected from
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for an incontestable privilege of the brave and the fair
; and

an accomplished knight seems to have enjoyed as undoubted
prerogatives, by general consent of opinion, as were claimed

by the brilliant courtiers of Louis XV.
But neither that emulous valor which chivalry excited, nor

the religion and gallantry which were its animating principles,

alloyed as the latter were by the corruption of those ages,

could have rendered its institution materially conducive to

the moral improvement of society. There were, however,
excellences of a very high class which it equally encouraged.

In the books professedly written to lay down the duties of

knighthoo<l, they appear to spread over the whole compass of

human obligations. But these, like other books of morality,

strain their schemes of perfection far beyond the actual prac-

tice of mankind. A juster estimate of chivalrous manners is

to be deduced from romances. Yet in these, as in all similar

fictions, there must be a few ideal touches beyond the simple

tntth of character; and the picture can only be interesting

when it ceases to present images of mediocrity or striking

imperfection. But they referred their models of fictitious

heroism to the existing standard of moral approbation
; a

rule, which, if it generally falls short of what reason and re-

ligion prescribe, is always beyond the average tenor of hu-

man conduct. From these and from history itself we may
infer the tendency of chivalry to elevate and purify the

moral feelings. Three virtues may particularly

be noticed as essential in the estimation of man-
kind to the character of a knight ; loyalty, cour- »«ntini to

tesy, and munificence.

The first of these in its original sense may be defined,

fidelity to engagements ; whether actual promises,

or such tacit obligations as bound a vassal to his

lord and a subject to his prince. It was applied also, and in

the utmost strictness, to the fidelity of a lover towards the

lady he served. Breach of faith, and especially of an ex-

press promise, was held a disgrace that no valor could re-

deem. False, perjured, disloyal, recreant, were the epithets

which he must be compelled to endure who had swerved from

a plighted engagement even towards an enemy. This is one

of the most striking changes produced by chivalry. Treach-

Uillot, Hint, des Troubadours, passim; t. i. p. 179, &c. See too St. Palaya, t.

and from Sismoudi, Litterature du Midi, ii. p. 62 and 66.
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ery, the usual vice of savage as well as corrupt nations, be-

came infamous during the vigor of that di.s<*ipline. As per-

sonal rather than national feelings actuated its heroes, they
never felt that hatred, much less that fear of their enemies,

which blind men to the heinousness of ill faith. In the wars
of Edward III., originating in no real animosity, the spirit

of honorable as well as courteous behavior towards the foe

seems to have arrived at its highest point. Though avarice

may have been the priiniiry motive of ransoming prisoners

instead of putting them to death, their permission to return

home on the word of honor in order to procure the stipulated

sum— an indulgence never refused— could only be founded
on experienced confidence in the principles of chivalry.^

A knight was unfit to remain a member of the order if he

Courtesy
violated his faith; he was ill acquainted with its

duties if he proved wanting in courtesy. This

word expre>sed the most highly refined good breeding, found-

ed less upon a knowledge of ceremonious politeness, though

this was not to be omitted, than on the .spontaneous modesty,

self-denial, and respect for others, which ought to spring from
his heart. Besides the grace which this beautiful virtue threw

over the habits of social life, it softened down the natural

roughness of war, and gradually introduced that indulgent

treatment of prisoners which was almost unknown to antiqui-

ty. Instances of this kind are continual in the later period

of the middle ages. An lUilian writer blames the soldier who
w’ounded Eccelin, the famous tyrant of Padua, after he was
taken. “ lie deserved,” says he, “ no praise, but rather the

greatest infamy for his baseness ; since it is as vile an act to

W'ound a prisoner, whether noble or otherwise, as to .strike a
dead bo<ly.”'* Considering the crimes of Eccelin, this senti-

ment is a remarkable proof of generosity. The behavior of

Edward III. to Eustace de liihauraont, after the capture of

Calai.s, and that, still more exquisitely beautiful, of the Black

Prince to his royal prisoner at Poitiers, are such eminent in-

stances of chivalrous virtue, that I omit to repeat them only

because they are .so well known. Those great princes too

might be imagined to have soared far above the ordinary

1 St. Palayc, part 11. toI Ignobilem ofiendere, rel forlr«, quim
^ Non l.'iudem meruit, sed tummie gladlo ceedere catlaTer. RoUndinus, in

potius opprobrium rilitatis
;
nam idem Script. Rer. Ital. t. tUI. p. 351.

facinua eet putandum cuptum uobilem
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track of mankind. But in truth, the knights who .surrounded

them and imitated their excellences, were only inferior in

opportunities of displaying the .same virtue. After the battle

of Poitiers, “ the English and Gascon knights,” says Frois-

sart, “ having entertained their prisoners, went home each of

them with the knights or squires he had taken, whom he then

questioned upon their honor what ransom they could pay
without inconvenience, and easily gave them credit

; and it

was common for men to .say, that they would not straiten

any knight or squire so that he should not live well and keep

up his honor.' Liberality, indeed, and disdain of

money, might be reckoned, as I have said, among
the e.ssential virtues of chivalry. All the romances inculcate

the duty of scattering their wealth with profusion, especially

towards minstrels, pilgrims, and the poorer members of their

own order. The last, who were pretty numerous, had a con-

stant right to succor from the opulent ; the castle of every

lord, who respected the ties of knighthood, was open with

more than usual hospitality to the traveller whose armor an-

nounced his dignity, though it might also conceal his pov-

erty.*

Valor, loyalty, courtesy, munificence, formed collectively

the character of an accomplished knight, so far as was dis-

played in the ordinary tenor of his life, reflecting these vir-

tues as an unsullied mirror. Yet something more was re-

quired for the perfect idea of chivalry, and enjoined by its

principles ; an active sense of justice, an ardent

indignation against wrong, a determination of

courage to its best end, the prevention or redress of injury.

It grew up as a salutary antidote in the midst of poisons,

while scarce any law but that of the strongest obtained re-

gard, and the rights of territorial property, which are only

rights as they conduce to general good, became the means of

general oppression. The real condition of society, it has

sometimes been thought, might suggest stories of knight-

1 Froismrt, 1. i. e. 161. He remarks
In another place that all Ea^lUh and
French {gentlemen treat their priaoners

vrell
;
not ao the OermanSf who put them

In fettcra. in order to extort more
moneys c. 136.

5 8t. Pal.iyo, part !. p. 812, 867, &c.
Grand, Fabliaux, t. i. p. 115, 16l. It

was the custom In Great Britain, (says

the romance of Pcrceforest. speaking of
course in an imaginary history.) that

noblemen and ladies placed a helmet on
the highc.st point of their castles, aa a

sign that all persons of auch rank traT«

elling that road might boldly enter theix

houses like their own. St. Palaye, p. 867,
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errantry, which were wrought up into the popular romances

of the miilille ages. A baron, abusing the advantage of an
inacccsriible castle in the fastnesses of the Black Forest or

the Alps, to pillage the neighborhood and confine travellers

in his dungeon, though neither a giiint nor a Saracen, was a
monsK-r not less formidable, and could perhaps as little be

destroyed without the aid of disinterested bravery. Knight-

errantry, indeed, as a profession, cannot rationally be con-

ceived to have had any existence beyond the precincts of ro-

mance. Yet there seems no improbability in supposing that

a knight, journej-ing through uncivilized regions in his way
to the Holy Land, or to the court of a foreign sovereign,

might find himself engaged in adventures not very dissimilar

to those which are the theme of romance. We cannot in-

deed expect to find any historical evidence of such incidents.

The characteristic virtues of chivalry bear so much re-

Kewmbiance
^ those which eastern writers of the

of chiT.iirouf same period extol, that I am a little disposed to
to eastern
mauuers-

suspect Europe of having derived some improve-

ment from imitation of Asia. Though the cru-

sades began in abhorrence of infidels, this sentiment wore oS
in some degree before their cessation ; and the regular inter-

course of commerce, sometimes of alliance, between the

Christians of Palestine and the Saracens, must have re-

moved part of the prejudice, while experience of their ene-

my’s courage and generosity in war would with those gallant

knights serve to lighten the remainder. The romancers ex-

jiatiate with pleasure on the merits of Saladin, who actually

received the honor of knighthood from Hugh of Tabaria, his

prisoner. An ancient poem, entitled the Order of Chivalry,

is founded upon this story, and contains a circumstantial ac-

count of the ceremonies, as well as duties, which the institu-

tion required.' One or two other instances of a similar kind

bear witness to the veneration in which the name of knight

was held among the efistern nations. And certainly the Mo-
hammedan chieftains were for the most part abundantly qual-

ified to fulfil the duties of European chivalry. Their man-
ners had been polished and courteous, while the western

kingdoms were comparatively barbarous.

The principles of chivaliy were not, I think, naturally

I FAbUaoz de Bsrbasan, t. L
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productive of many evils. For it is unjust to class

those acts of oppression or disorder among the ducJa'^^'tho

abuses of knighthood, which were committed in

spite of its regulations, and were only prevented

by them from becoming more extensive. The license of

times so imperfectly civilized could not be expected to yield

to institutions, which, like those of religion, fell prodigiously

short in their practical result of the reformation which they

were designed to work. Man’s guilt and frailty have never

admitted more than a partial corrective. But some bad con-

sequences may be more fairly ascribed to the very nature of

chivalry. I have already mentioned the dissoluteness which
almost unavoidably resulted from the prevailing tone of gal-

lantry. And yet we sometimes find in the writings of those

times a spirit of pure but exaggerated sentiment; and the

most fanciful refinements of passion are mingled by the same
poets witli the coarsest immorality. An undue thirst for mil-

itary renown was another fault that chivalry must have nour-

ished ; and the love of war, sufficiently pernicious in any
shape, was more founded, as I have observed, on personal

feelings of honor, and less on public spirit, than in the cit-

izens of free states. A third reproiich may be made to the

character of knighthood, that it widened the separation be-

tween tlie different classes of society, and confirmed that

aristocratical spirit of high birth, by which the large mass of

mankind were kept in unjust degradation. Compare the

generosity of Edward III. towards Eustace de Ribaumont
at the siege of Calais with the harshness of his conduct

towards the citizens. This may be illustrated by a story

from Joinville, who was himself imbued with the full spirit

of chivalry, and felt like the best and bravest of his age.

He is speaking of Henry count of Champagne, who ac-

quired, says he, very deservedly, the surname of Liberal,

and adduces the following proof of it. A poor kniglit im-

plored of him on his knees one day as much money as would

serve to marry his two daughters. One Arthault de Nogent,

a rich burgess, willing to rid the count of this importunity,

but rather awkward, we must own, in the turn of his ar-

gument, said to the petitioner: My lord has already given

away so much that he has nothing left. Sir Villain, replied

Henry, turning round to him, you do not speak truth in say-

ing that I have nothing left to give, when I have got your-
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self. Here, Sir Knight, I give you this man and warrant

your possession of him. Then, says .Joinville, the poor

knight Wiis not at all confounded, but s«;ized hold of the bur-

gess fast by the collar, and told him he should not go till he
had ransomed himself. And in the end he was forced to pay
a ransom of five hundred pounds. The simple-minded writer

who brings tliis evidence of the count of Champagne’s lib-

erality is not at all struck with the facility of a virtue that is

exercised at tlie cost of others.*

There is perhaps enough in the nature of this institution

and its congeniality to the habits of a warlike

uficCT tend- generation to account for the respect in which it

ing to pro- was held throughout Europe. But several collat-

eral circumstances served to invigorate its spirit.

Besides tlie powerful efficacy with which the poetry and ro-

mance of the middle ages stimulated those .susceptible minds
which were alive to no other literature, we may enumerate

four distinct causes tending to the promotion of chivalry.

The first of these was the regular scheme of education, ac-

cording to which the sons of gentlemen from the

^™uon ag® of seven years, were brought up in the cas-
for knigbt- ties of superior lords, where they at once learned

the whole discipline of their future profession,

and imbibed its emulous and enthusiastic spirit. This was
an inestimable advantage to the poorer nobility, who could

hardly otherwise have given their children the accomplish-

ments of their station. From seven to fourteen these boys

were called pages or varlets; at fourteen they bore the name
of esquire. They were instructed in tlie management of

arms, in the art of hor.semanship, in exercises of strength

and activity. They became accustomed to obedience and

courteous demeanor, serving their lord or lady in offices which

had not yet become derogatory to honorable birth, and striv-

ing to please visitors, and especially ladies, at the ball or

banquet. Thus placed in the centre of all that could awa-

ken their imaginations, the creed of chivalrous gallantry, su-

perstition, or honor must have made indelible impressions.

Panting for the glory which neither their strength nor the

established rules permitted them to anticipate, the young

scions of chivalry attended their masters to the tournament,

1 JoiDTille in Collection dee M^moires, 1. 1. p. 43.
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and even to tlie battle, and riveted with a sigh the armor
they were forbidden to wear.*

It was the constant policy of sovereigns to encourage this

institution, which furnished them with faithful sup- gncounige-

ports, and counteracted the independent spirit of ment of

feudal tenure. Hence they displayed a lavish tou^^
magnificence in festivals and tournaments, which

may be reckoned a second means of keeping up the tone of

chivalrous feeling. The kings of France and England held

solemn or plenary courts at the great festivals, or at other

times, where the name of knight was always a title to ad-

mittiince ; and the mask of chivalry, if I may use the ex-

pression, was acted in pageants and ceremonies fantastical

enough in our apprehension, but well calculated for those

heated understandings. Here the peacock and the pheasant,

birds of high fame and romance, received the homage of all

true knights.'* The most singular festival of this kind was
that celebrated by Philip duke of Burgundy, in 1453. In

the midst of the banquet a pageant was introduced, repre-

senting the calamitous state of religion in consequence of the

recent capture of Constantinople. This was followed by the

appearance of a pheasant, which was laid before the duke,

and to which the knights present addressed their vows to

undertake a ciusade, in the following very characteristic pre-

amble : I swear before God my Creator in the first place,

and the glorious Virgin his mother, and next before the ladies

and the pheasant.* Tournaments were a still more powerful

incentive to emulation. These may be considered to have

arisen about the middle of the eleventh century ; for though

every martial people have found diversion in representing

the image of war, yet the name of tournaments, and the

laws that regulated them, cannot be traced any higher.*

Every scenic performance of modern times must be tame in

comparison of these animating combats. At a tournament,

the space enclosed within the lists was surrounded by sov-

ereign princes and their noblest barons, by knights of estab-

lished renown, and all that rank and beauty had most dis-

> St. Palaje, part I.

* Du Cange, 6**^ Dissertation sur
Joinville. St. Palayo, t. 1. p. 87, 118.

Le Grand, t. i. p. 14.
* St. Palsy^*, t. p. 191.
* Godfrey do PreuHly, a French knight,

13 said by several contemporary writers

to have invented tournaments
;
which

must of coume be understood in a limited

sense The Germans ascribe them to

Henry the Fowler; but this, according to

Du Cange, Is on no authority. IMs*

sertation sur Joiavilie.
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tingui,shed amon" the fair. Covered with steel, and known
only by their emblazoned shield or by the favors of their

mistresses, a still prouder bearing, the combatants rushed for-

ward to a strife without enmity, but not without danger.

Thougli their weapons were pointless, and sometimes only

of wood, though tliey were bound by the laws of tourna-

ments to strike only upon the strong armor of the trunk, or,

as it was called, between the four limbs, those impetuous con-

flicts often terminated in wounds and death. The church

uttered her excommunications in vain against so wanton an
exposure to peril ; but it was more easy for her to excite

than to restrain that martial enthusiasm. Victory in a tour-

nament was little less glorious, and perhaps at the moment
more exquisitely felt, than in the field; since no battle could

assemble such witnesses of valor. “ Honor to the sons of

the brave,” resounded amidst the din of martial music from
the lips of the minstrels, as the conqueror advanced to re-

ceive the prize from his queen or his mistress ; while the

surrounding multitude acknowledged in his prowess of that

day an augury of triumphs that might in more serious con-

tests be blended with those of his country.*

Both honorary and substantial privileges belonged to the

PriTiiegoa of condition of knighthoo'l, and had of course a ma-
knighthood.

(e^ial tendency to preserve its credit. A knight

was distinguished abroad by his erested helmet, his weighty

armor, whether of mail or plate, bearing his heraldic coat, by
his gilded spurs, his horse barded \vith iron, or clothed in

housing of gold; at home, by richer silks and more costly

furs than were permitted to squires, and by the appropriated

color of scarlet He was addressed by titles of more re-

spect.® Many civil office,s, by rule or usage, were confined to

his order. But perhaps its chief privilege was to form one

distinct class of nobility extending itself throughout great

part of Europe, and almost independent, as to its rights and

dignities, of any particular sovereign. Whoever had been

legitimately dubbed a knight in one country became, as it

were, a citizen of universal chivalry, and might assume most

of its privileges in any other. Nor did he require the act of

a sovereign to be thus distinguished. It was a fundamental

1 St. PaUye, part ii. and part iii. au < St. Palaye, part ir. Selden'g Titles

commencement. Du Cange, Dissert. 6 of Ilonor, p. 806. There was not, how*
and 7: and OloAsary, r. Torneamentum. ever. »o much diitinction in Bngland aa

Le Grand, Fabliaux, t. i. p. 184. in France.
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principle that any knight might confer the order ; responsible

only in his own reputation if he used lightly so high a pre-

rogative. But as all the distinctions of rank might have been

confounded, if this right had been without limit, it was an
equally fundamental rule, that it could only be exercised in

favor of gentlemen.*

The privileges annexed to chivalry were of peculiar ad-

vantage to the vavassors, or inferior gentry, as they tended

to counterbalance the influence which territorial wealth threw
into the sctvle of their feudal suzerains. Knighthood brought

these two classes nearly to a level ; and it is owing perhaps

in no small degree to this institution that the lower nobility

saved themselves, notwithstanding their poverty, from being

confounded with the common people.

1 St. Palaye, toI. 1. p. 70. hM forgotten
to make thin di«tiaction. It is, howerer,
capable of abundant proof. Gunther, in

his poem called Ugurinus, obserree of
the Siilanese republic :

Quoslibct ex huniili Tulgo, quod Gallia
foedum

Jndicat, accingi gladio eoneedit eqnes-
tri.

Otho of Frisingen expresses the same in
prose. It is said, in the Kstabllshments
of St. Louis, that if any one not being

pleasure, lasted Tery long in France

,

certainly down to the English wan of
Charles YII. (Monstrelet, part H. folio

50), and, If I am not mistaken, down to
the time of Francis I. But in England,
where the spirit of Independence did not
prevail so much among the nobility, it

soon ceased. Seldeu mentions one re-

markable instance in a writ of the 29th
year of Henry III. summoning tenants in
capite Co come and receive knighthood
from the king, ad recipiendum a nobis
arma militaria

;
and tenants of mesne

a gentleman on the lather's side was
kniglitei, the king or baron !n whose
territory he resides, may hack off his
spurs on a dunghill, c. 130. The count
de Nevers, having knighted a person who
was not noble ex parte patemJl, was fined

in the king's court. The king, however,
(Philip IK.) confirmed the knighthood.
Daniel. HUt. de la Milice Fran^oise, p.
98. Fuit propositum (says a passage
quoted by Daniel) contra comltem Flan-
driensciu, quod non poterat, nec debebat
lacerc de villano militem, sine auctoritate
regis. ibid. Statuimus, says James I.of

lords to be knighted by whomsoever they
pleased, ad recipiendum arma de quibus-
cunque volueriut. Titles of Honor, p.
792. But soon after this time, it be-
came an established principle of our
law that no subject can confer knight-
hood except by the king’s anthority.
Thus Edward III. grants to a burgess of
Lyndia in Quienne (I know not what
place this is) the privilege of receiving
that rank at the hands of any knight,
his want of noble birth notwithstanding.
Rymer, t. v. p. 623. It seems, however,
that a different law obtained in some

Aragon, in 1234, ut nullus fiiciat mllttem
nisi filium uiUltis. Marca Hi«panica,
p. 1428. Seldeu, Titles of Honour, p.

692, produce's other evidence to the same
effect. And the emperor Sigismuud
having conferrwl knighthood, during his

stay in ParU in 1415. on a person incom-
petent to receive it for waut of nobility,
the Fufnch were indignant at bw conduct,
as an assumption of sovereignty. Villaret,

t. .'.iii. p. 397. We are told, however, by
Qiannone, 1. xx. c. 3, that nobility was
not in fact required for receiving chivalry
at Naples, though it was in France.
The privilege of every knight to associ-

ate qualified persons to the order at hia

places. Twenty-three of the chief In-

habitants of Beaucaire, partly knights,
partly burgesses, certified in 1298, that
the immemorial usage of Beaucaire and
of Provence had boen. for burgesses to le-

ceive knighthood at the hands of noble-

men, without the prince’s permission.
VaUsette. Hist, dc Languedoc, t. iii. p.

630. Burgesses in the great commercial
towns, wore considered as of a superior
class to the roturiers, and possessed a
kind of demi-nobillty. Charles V. ap-
pears to have conceded a similar indul-
gence to the citlsens of Paris. YiUaret,
t. X. p. 248.

VOL. III. 25
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Lastly, the cu.stoms of chivalry were maintained by their

connection with military service. After armies,

of chivalry wliich wc may call comparatively regular, had
with mill- superseded in a great degree the feudal militia,

princes were anxiou.s to bid high for the service

of knights, the best-equipped and bravest warriors of the

time, on whose prowess the fate of battles was for a long

period justly supposed to depend. War brought into relief

the generous virtues of chivalry, and gave lustre to its dis-

tinctive privileges. The rank was sought with enthusiastic

emulation through heroic achievements, to which, rather than

to mere wealth and station, it was considered to belong. In

the wiu’s of France and England, by far the most splendid

period of this institution, a promotion of knights followed

every success, besides the innumerable cases where the Siune

honor rewarded individual bravery.* It may here be men-
tioned that an honorary distinction was made between knights-

bannerets and bachelors.® The former were the

^n'neKts richest and best accompanied. No man could

?ors
’“'*** properly be a banneret unless he possessed a cer-

tain estate, and could bring a certain number of

lances into the field.* His di.stinguishing mark was the

square banner, carried by a squire at the point of his lance

;

while the knight-bachelor had only the coronet or pointed

pendant When a biinneret was created, the general cut off

this pendant to render the banner square.* But this dis-

tinction, however it elevated the banneret, gave him no claim

to military command, except over his own dependents or

1 St. Palsye, part Hi. paasim.
3 The word bachelor boa been some*

times derived from baa chevalier
;
in op*

sition to banneret. But this cannot
right. U'e do not find any authority

for the expression bas chevalier, nor any
equivalent in Latin, boccalaureus cer-

tainly not Bursting that sense; and It

is strange that the corruption should ob-
literate every trace of the original term.
Bachelor is a very old word, and is used
in early French poetry fora young man,
as bachelette is for a girl. So also in
Chaucer t

** A yonge Squire,
A lover, and a lusty baehetor.^^

3 Bu Cange, Dissertation 9™ sur Join-
ville. The number of men at arms, whom
a banneret ought (o command, was
properly fifty. But Olivier de la fi^rche

speaks of twenty-five as sufficient ; and
it appears that, in fact, knights-banneret
often did not bring so many.

Ibid. Olivier de la Marche (Collec-

tion des M^molres, t. vili. p. 83t) grives

a particular example of this
;
and makes

a distinction between the bachelor, creat-

ed a banneret on account of liis e.state,

and the hereditary banneret, who took
a public opportunity of requesting the
sovereign to unfold his fitmily banner
which he had before borne wound round
his lance. The first was said relever ban-
niere; the second, entrer en banniere.
This difference is more fully explained
by Daniel, Hist, de la Mllico Fran^olse,

p. 116. CbandosV banner was unfolded,
not cut, at Navarette. We read some-
times of esquire-bannerets, that is, of
bannerets by descent, not yet knighted.
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men-at-arms. Chandos was still a kniglit-baclielor when he
led part of the prince of Wales’s army into Spain. He first

raised his banner at the battle of Navarette ; and the narra-

tion that Froissart gives of the ceremony will illustrate the

manners of chivalry and the character of that admirable

hero, the conqueror of Du Guesclin and pride of ETiglish

chivalry, whose fame with posterity has been a little over-

shadowed by his master’s laurels.* What seems more
exti’aordinary is, that mere squires had frequently the eom-
nifind over knights. Proofs of this are almost continual in

Froissart. But the vast estimation in which men held the

dignity of knighthood led them sometimes to defer it for

great part of their lives, in hope of signalizing their investi-

ture by some eminent exploit.

These appear to have the chief means of nourishing the

principles of chivalry among the nobility of Eu- DecUne of

rope. But notwithstanding all encouragement, it
'tiwairy-

underwent the usual destiny of hunaan institutions. St.

Palaye, to whom we are indebted for so vivid a picture of

ancient manners, ascribes the decline of chivalry in France
to the profusion with which the order was lavished under
Charles VI., to the establishment of the companies of ordon-

nance by Charles VII., and to the extension of knightly

honors to lawyers, and other men of civil occupation, by
Francis I.* But the real principle of decay was something
different from these three subordinate circumstances, unless

so far as it may bear some relation to the second. It was
the invention of gunpowder that eventually overthrew chiv-

alry. From the time when the use of fire-arms became
tolerably perfect the weapons of former warfare lost their

efficacy, and physical force was reduced to a very suboi dinate

j)lace in the accomplishments of a soldier. The advantages
of a disciplined infantry became more sensible

; and the lan-

cers, who continued till almost the end of the sixteenth century

to charge in a long line, felt the punishment of their presump-
tion and indiscipline. Even in the wars of Edward III., the

disadvantageous taerics of chivalry must have been percepti-

ble ; but the military art had not been sufficiently studied to

overcome the prejudices of men eager for individual distinc-

tion, Tournaments became less frequent; and, after the

fatal accident of Henry IL, were entirely discontinued in

^ FroiBsart, part i. e. 241. * M6m. sor la OheTalerle, part r.
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France. Notwith.standing the convulsions of the religious

wars, the sixteenth century was more tranquil than any that

had preceded
;
and thus a large part of the nobility passed

their lives in pacific habits, and if they assumed the honors of

chivalry, forgot their natural connection with military prow-

ess. This is far more applicable to England, where, except

from the reign of Edward III. to that of Henry VI., chivalry,

as a military institution, seems not to have found a very con-

genial soil.* To these circumstances, immediately affecting

the military condition of nations, we must add the progress

of reason and literature, which made ignorance discreditable

even in a soldier, and exposed the follies of romance to a

ridicule which they were very ill calculated to endure.

The spirit of chivalry left behind it a more valuable suc-

cessor. The character of knight gradually subsided in that

of gentleman ; and the one distinguishes European society in

the sixteenth and seventeenth centuries, as much as the other

did in the preceding ages. A jealous sense of honor, less

. miantic, but equally elevated, a ceremonious gallantry and
politeness, a strictness in devotional observances, a high pride

of birth and feeling of independence upon any sovereign for

the dignity it gave, a sympathy for martial honor, though

more subdued by civil habits, are the lineaments which prove

an indisputable descent. The cavaliers of Charles I. were
genuine successors of Edward’s knights ; and the resemblance

is much more striking, if we ascend to the civil wars of the

League. Time has effaced much also of this gentlemanly,

as it did before of the chivalrous character. From the latter

part of the seventeenth century its vigor and purity have un-

dergone a tacit decay, and yielded, perhaps in every country,

I The prerogKtiTe exerciited bj the
kings of England of compelling men suf*

ficiently qualified in point of estate to

take on them the honor of knighthood
was inoonsirttont Y^th the true spirit of
cbiralry. This began, according to Lord
Lyttelton, under Henry III. Hist, of
Henry II. yol.il. p. 288. Independently
of this, several causes tended to render
England less under the influence of chiv-

alrous principles than France or Ger-
many

; Buob ae, her comparatively peace-

fol state, the smaller share she tcrak in

the crusikdes, her inferiority in romances
of knight-errantry, but above all, the

democratical character of her laws and
government. StlU thU only to be on*

derstood relatively to the two other
countries above named*, for chivalry whs
always in high repute among us, nor did
any nation produce more admirable
specimens of its excellences.

I am not minutely acquainted with
the state of chivalry In Spain, where it

seems to have flourished consldenibly.

Italy, except in Naples, and perhaps
Piedmont, displayed little of its spirit;

which neither suited the free republics of
the twelfth and thirteenth, nor the Jeal-

ous tyrannies of the following centuries.

Yet even here we find enough to furnish
Muratori with materials for liis 53d Dis-

sertation.
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to increasing commercial wealth, more diffused in truction,

the spirit of general liberty in some, and of servile obse-

quiousness in others, the modes of life in great cities, and the

levelling customs of social intercourse.'

It is now time to pass to a very different subject. The
third head under which I classed the improve-

ments of society during the four last centuries of

the middle ages was that of literature. But I must apprise

the reader not to expect any general view of literary history,

even in the most abbreviated manner. Such an epitome

1 The well-known Memoirs of St. Pa-
laye are the best repository of interesting

and itlustratire facts respecting chiv-
alry. Possibly he may have relied a
little too much on romances, whose pic-

tures will naturally be overcharged.
Froissart himself has somewhat of this

partial tendency, and the manners of
chivalrous times do not make so fair an
appeartiacc iu Monstrelet. In the Me-
moirs of la TremouiUe (Collect, des Mem.
t. xiv. p. 169), we have perhaps the ear-

liest deiinention from the life of those
severe and stately virtues In high-born
ladies, of which our own country fur-

nished so many examples in the .'Sixteenth

and seventeenth centuries, and which
were derived from the influence of chiv-

alrous principles. And tho.«e of Bayard
in thu same collection (t. xiv. and xv.)

are a beautiful exhibition of the best
effects of that discipline.

It apptiars to me that M Ouizot, to

whose judgment 1 owe all deference, has
dwelt rather too much on the feudal
character of chivalry. Hist, de la Civili-

sation en France, t^on 36. Hence he
treats the institution as in its decline

during the fourteenth century, when, if

we can trust either Froissart or the ro-

mancers, it was at its height. Certainly,

if mere knighthood was of right both in

England ond the north of France, a terri-

torial dignity., which bore with it no
actual presumption of merit, it was
sometimes also conferred on a more
hofiorable principle. It was not every
knight who pos.sessed a fief, nor in prac-
tice* did every possessor of a fief receive
knighthood.
G uizot justly remarks, as Sismondi has

done, the disparity between the lives of
most knights and the theory of chival-
rous rectitude. But the same has been
seen in religion, and can be no reproach
to either principle. Partout la pens6e
monile des hommes's^el^veet aspire fort

au dessus de leur vie. Kt gardez vous
de croire que parce qU'Olle ne gouvemalt
pas imm^diutement lea actions, pareeque

la pratique demontait sans cease et
dtrangement la th^orie, rinfluence de la

theorie fut nulle et sans valeur. C’est
beaucoup que le Jugement des hommea
sur lea actions bumaines; tot ou tard U
devient efficuce.

It may bo tliought by many severe
Judges, that I have overvalued the effi-

cacy ofchivalrous sentiments in elevating
the moral character of the middle ages.

But 1 do not see ground for withdrawing
or modifying any sentence. The com-
puri.’^OD is never to be made with an ideal

standard, or even with one which a purer
religion and a more liberal organisition
of society may have rendered effectual,

buc with the condition of acountry where
neither the sentiments oi' honor nor
those of right prevail. And it seems to

me that I have not veiled the deflcienciee

and the vices of chivsdry any more than
its beneficial tendencies.

A very fascinating picture of chival-

rous manners has b^n drawn by a writer
of considerable reading, and still more
considerable ability, Mr. Kcnelm Digby,
in his Broad Stone of Honour. The
bravery, the courteousness, the munifi-
cence, above all, the deeply religious

character of knighthood and its reverence
for the church, naturally took hold of a
heart so susceptible of the<^e emotions,
and a fancy so quick to embody them.
St. Palaye himself is a less enthusiastic
eulogist of chivalry, because he has seen
it more ou the side of mere romance, and
been less penetrated with the conviction
of its moral excellence. But the progrc.ss

of still deeper impre^siou seems to have
moderated the ardor of Mr. Digby’s

admiration fur the historical character of

knighthooil
;
he has discovered enough

of human alloy to render unqualified

praise hardly fitting, in his judgment,
for a Christian writer; and in the Mores
Catholic!, the second work of this amiable
and gifted man, the colors in which chiv-

alry appears are by uo means so briiliant.

[1848.J
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would not only be necessarily superficial, but foreign in many
of its details to the purposes of this clmpter, which, attempt-

ing to develop the circumstances that gave a new complexion

to .society, considers literature only so far as it exercised a

general and powerful influence. The private researches,

therefore, of a single scholar, unproductive of any material

effect in his generation, ought not to arrest us, nor indeed

would a series of biographical notices, into which literary

history is apt to fall, be very instructive to a philosophical

inquirer. But I have still a more decisive reason against

taking a large range of literary history into the compass of

this work, founded on the many contributions which have
been made within the last forty years in that department,

some of them even since the commencement of my own la-

bor.' These have diffused so general an acquaintance with

the literature of the middle ages, that I must, in treating

the subject, either compile secondary information from well-

known books, or enter upon a vast field of reading, with little

hope of improving upon what has been already said, or even

acquiring credit for original research. I shall, therefore,

confine myself to four points ; the study of civil law ; the in-

stitution of universities ; the application of modern languages

to literature, and especially to poetry ; and the revival of

ancient learning.

The Roman law had been nominally preserved ever since

CItU law
destruction of the empire ; and a great portion

of the inhabitants of France and Spain, as well as

Italy, were governed by its provisions. But this was a mere
compilation from the Theodoslan code ; which itself contained

only the more recent laws promulgated after the establish-

ment of Christianity, with some fragments from etirlier col-

lections. It was made by order of Alaric king of the Visi-

goths about the year 500, and it is frequently confounded with

the Theodosian code by w'riters of the dark ages.* The
1 Four very recent pubHcations (not

to mention that of Buhle on modem
• philosophy) enter much at large into the

mitldle literature; those of M. Ginguend
ami M. Sismondi, the history of Gngiand
by Mr. Sharon Turner, and the Literary

History of the Middle Ages by Mr. Be-
rington. All of these contain more or
less useful itiformatlon and judicious re-

marks; but that of Ginguend is among
the most learned and important works of
this century. I hare no hesitation to

prefer it, as fur as its subjects extend, to

Tiraboschl.
[A subsequent work of my own, Intro-

duction to the Uhitory of Literature in

the 15th, 16th, and 17th Centurle.*?, con-
tains, in the first and second chapters,
some additional illustrations of the ante-
cedent period, to which the reiwier may
be referred, as complementary to these
pages. 1848.]

- Heincccius, Hist. Juris German, c. 1

6.15.
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code of Justinian, reduced into system after the .separation of
the two former countries from the Greek empire, never ob*

tained any authority in them ; nor was it received in the part

of Italy subject to the Lombards. But that this body of laws
was absolutely unknown in the West during any period seems
to have been too hastily supposed. Some of the more eminent
ecelesia'ties, as Hincmar and Ivon of Chartre.s, occasionally

refer to it, and bear witness to the regard wliich the lionian

church had uniformly paid to its decisions.^

The revival of the study of jurisprudence, as derived from
the laws of Justinian, has generally been ascribed to the di.s-

covery made of a copy of the Pandects at Amalfi, in 1135,
when that city was taken by the Pisans. This fact, though
not improbable, seems not to rest upon sufficient evidence.*

But its truth is the less material, as it appears to be unequiv-

ocally proved that the study of Justinian’s system had recom-
menced before that era. Early in the twelfth- century a
professor named Irnerius* opened a school of civil law at

Bologna, where he commented, if not on the Pandects, yet on
the other books, the Institutes and Code, which were suffi-

cient to teach the principles and inspire the love of that

comprehensive jurisprudence. The study of law, having thus

revived, made a surprising progress
;
within fifty years Lom-

bardy was full of lawyers, on whom Frederic Barburos.sa and
Alexander III., so hostile in every other respect, conspired

to shower honors and privileges. The schools of Bologna
were preeminent throughout this century for legtil learning.

There seem also to have been seminaries at JIo<lena and
Mantua; nor was any consideraltle city without distinguished

civilians. In the next age they became still more numerous,
and their profes.sors more con.<picuous, and universities arose

at Naples, Padua, and other places, where the Roman law

was the object of peculiar regtird.'*

There is apparently great justice in the opinion of Tira-

boschi, that by acquiring internal freedom and the right of

determining controv'ersies by magistrates of their own elec-

tion, the Italian cities were led to require a more extensive

and accurate code of written laws than they had hitherto pos-

1 Giannone^ 1. It. 0 . 6. SeMen, ad Fie* man W is changed Into Gu by the Ital*

tain, p. 1071. ians, and occasionally omitted, especially
3 Tirabn^hi. t. HI. p. &59. Ginguen6, In laatiniziog, for the sake of euphony or

Hist. Mtt. de ntalie, t. i. p. 155. purity.
> Irnerius is sometimes called Guar* * Tiraboschl, t. Ir. p« 83; t. . p. 66.

Derius, sometimes Wametius : the Ger*

Digitized by Google



892 CIVIL LAW. Chap. IX. Part II.

sessed. These municipal judges were chosen from among
the citizens, and the succession to offices was usually so rapid,

that almost every freeman might expect in his turn to par-

take in the public government, and consequently in the ad-

ministration of justice. The latter had always indeed been

exercised in the sight of the people by the count and his

assessors under the Lombard and Carlovingian sovereigns

;

but the laws were rude, the proceedings tumultuary, and the

decisions perverted by violence. The spirit of liberty begot a

stronger sense of right ; and right, it was soon perceived,

could only be secured by a common standard. Magistrates

holding temporary offices, and little elevated in those simple

times above the citizens among whom they were to return,

could only satisfy the suitors, and those who surrounded their

tribunal, by proving the conformity of their sentences to ac-

knowledged authorities. And the practice of alleging reasons

in giving judgment would of itself introduce some uniformity

of decision and some adherence to great rules of justice in

the most arbitrary tribunals ; while, on the other hand, those

of a free country lose ]>art of their title to respect, and of

their tendency to maintain right, whenever, either in civil or

criminal questions, the mere sentence of a judge is pronounced

without explanation of its motives.

The fame of this renovated jurisprudence spread very rap-

idly from Italy over other parts of Europe. Students flocked

from all parts of Bologna ; and some eminent masters of that

school repeated its lessons in distant countries. One of these,

Placcntinus, explained the Digest at Montpelier before the

end of the twelfth century ; and the collection of Justinian

soon came to supersede the Theodosian code in the domin-

ions of Toulouse.* Its study continued to flourish in the

universities of both these cities ; and lienee the Roman law,

as it is exhibited in the system of Justinian, became the

rule of all tribunals in the southern provinces of France*. Its

authority in Spain is equally great, or at least is only disputed

by that of the canonists ;* and it forms the acknowledged

basis of decision in all the Germanic tribunals, .sparingly

modified by the ancient feudal customaries, which the jurists

of the empire reduce within narrow bounds.* In the north-

1 Tirobosebi, t. r. Vaissette, Hi^t. de * Duck, de U^u Juris CiTllis. 1. ii. o. 6
Lauguedoc, t. ii p. 517; t. iii. p. 527; t. ^ Idem, 1. ii. 2.

It. p. 604.
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ern parts of France, where the legal standard was sought in

local customs, the civil law met naturally with less regard.

But the code of St. Louis borrows from that treasury many
of its provisions, and it was constantly cited in pleadings be-

fore the parliament of Paris, either as obligatory by way of

authority, or at least as written wisdom, to which great defer-

ence was shown.^ Yet its study was long prohibited in the

university of Paris, from a disposition of the popes to estab-

lish exclusively their decretals, though the prohibition was

silently disregarded.®

As early as the reign of Stephen, Vacarius, a lawyer of

Bologna, taught at Oxford with great success ; but

the students of scholastic theology opposed them- tion into

selves, from .some unexplained reason, to this new
jurisprudence, and his lectures were interdicted.® About the

time of Henry III. and Edward I. the civil law acquired

some credit in England ; but a system entirely incompatible

with it had established itself in our eourts of justice
; and the

Roman jurisprudence was not only soon rejected, but became
obnoxious.* Everywhere, however, the elergy combined its

study with that of their own canons ; it was a maxim that

every canonist must be a civilian, and that no one could be a
good civilian unless he were also a canonist. In all uni-

versities, degrees are granted in both laws conjointly ; and
in all courts of ecclesiastical jurisdiction, the authority of

Justinian is cited, when that of Gregory or Clement is want-

ing.®

I should earn little gratitude for my obscure diligence, were

1 Duck, 1. ii. c. 6y 8* 80, 81. Fleury,
Hi»t. du Droit Frarv^ois, p. 74 (prefixed
to Ar^u, In8Citutiou.4 au Droit Francois,
edit. 1787), 8aj8 that it was a great ques-
tion among lawyers, and still undecided
(t. e. in 1674), whether the Roman law
was the common law in the pays coutu-
miers, as to those points wherein their

local customs were silent. And, if I un-
derstand Deniftirt, (Dictionnaire des De-
cisions, art. Droit-4crit,) the affirmative
prevailed. It is plain at least by the
Cause.H Ccldbres, that appeal was con-
tinually made to the principles of the
civil law in the argument of Parisian
odTocates.

* Crevier. Hist, de TUniversiti do Pa-
ris, t. i. p. 316; t. ii. p. 275.

3 Johan. Salisburiensis, apud Selden
od Fletom, p. 1082.

< Selden, ubi snpra, p. 1095-1104. This
passage is worthy of attention. Yet,
notwithstanding Selden's authority, I
am not satisfied that be has not extenu-
ated the effect of Bracton's predilection

for the maxims of Roman jurisprudence.
No early lawyer has contributed so much
to form our own system as Bnicton

;
and

if his definitions and rules are sometimes
borrowed from the civilians, as all admit,
our common law may have indirectly re-

ceived greater modification from that in-

fluence. than its professors were ready to

acknowledge, or even than they know.
A full view of this subject is still, I think,

a desideratum in the history of EuglUh
hiw, which it would illustrate in a very
interesting manner.

6 Duck, De Usu Juxis CivIHs, I. i. c. 87«
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I to dwell on the forgotten teaehers of a science

that attracts so few. These elder professors of

Roman jurisprudence are infected, as we are told,

with the faults and ignorance of their time ; fail-

ing in the expo-^ition of ancient law through incorrectness of

manuscripts and want of subsidiary learning, or perverting

their sense through the verbal subtleties of scholastic philoso-

phy. It appears that, even a hundred years since, neither

Azzo and Accursius, the principal civilians of the thirteenth

century, nor Bartolus and Baldus, the more conspicuous lu-

minaries of the next age, nor the later writings of Accolti,

Fulgosius, and Panormitanus, were greatly regarded as au-

thorities; unless it were in Spain, where improvement is

always odious, and the name of Bartolus inspired absolute

deference.' In the sixteenth century, Alciatus and the great-

er Cujacius became, as it were, the founders of a new and
more enlightened academy of civil law, from which the latter

jurists derived their lessons. The laws of Justinian, stripped

of their impurer alloy, and of the tedious glosses of their

commentators, will form the basis of other systems, and min-

gling, as we may hope, with the new institutions of philosoph-

ical legislators, continue to influence the social relations of

mankind, long after their direct authority shall have been
abrogated. The ruins of ancient Rome supplied the mate-

rials of a new city ; and the fragments of her law, which
have already been wrought into the recent codes of France
and Prussia, will probably, under other names, guide far dis-

tant generations by the sagacity of Modestinus and Ulpitm.'

The establishment of public schools in France is owing to

Charlemange. At his accession, we are assured that no

means of obtaining a learned education existed in his do-

The elder

clvlUans
little re-

garded.

' OraTloa, Orlginee Juris Giyilis, p.
196.

^ Those who feel some curiosity about
the ciTilians of the middle ages will find
a cODciso and elegant account In Gmvi-
na, De Origine Juris Clvilis, p. 166-206.
(Lips. 1703.) Tir.iboschi coiittdns perh ips

more infonnution ; but his prolixity is

ery weari.^ome Resides this fault. It is

evltlent that Tiraboschi knew very little

of law, and had not read the civilians of
whom he treats

;
whereas Oravina dls-

cu.s.ses their merits not only with legal
knowledge, but with an acuteness of crit-

icism which, to say the truth, Tlraboschl
never shows except on a date or a name.

[The civil lawyers of the mediaeval

period are not at all forgotten on the
continent, as the great work of Savigny,
History of Roman Law in the Middle
Ages, Bufflciently proves. It Is certain

that the civil law must always bo studied

in Europe, nor ought the new codes
to supersede it, seeing they are in

groat measure derived from its fountain
;

though I have heard that it is less re-

garded in France than formerly. In my
earlier editions I depreciated the study
of the civil law too much, and with too

exclu.sive an attention to English no-

UOQS.]
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minions;* and in order to restore in some degree pubiio

the spirit of letters, he was compelled to invite

strangers from countries where learning was not ciwrie-

so thoroughly extinguished. Alcuin of England, “*'**“®-

Clement of Ireland, Theodulf of Germany, were the true

Paladins who repaired to his court. With the hel|» of these

he revived a few sparks of diligence, and established schools in

different cities of his empire ; nor was he ashamed to be the

disciple of that in his own jialace under the care of Alcuin.

His two next successors, Louis the Debonair and Charles the

Bald, were also encourag(!rs of letters ; and the schools of

Lyons, Fulda, Corvey, Rheims, and some other cities, might
be said to flourish in the ninth century.* In these were taught

the trivium .and quadrivium, a long-established division of

sciences : the first comprehending grammar, or what we now
call philology, logic, and rhetoric ; the second, music, arith-

metic, geometry, and astronomy.* But in those ages scarcely

anybody mastered the latter four
; and to be perfect in the

three former was exceedingly rare. All those studies, how-
ever, were referred to theology, and that in the narrowest

manner ; music, for example, being reduced to church chant-

ing, and ivstronomy to the calculation of Easter.* Alcuin was,

in his old age, against reading the poets ;
* and this discour-

agement of secular learning was very general ; though some,

as for instance Raban, permitted a slight tincture of it, as

subsidiary to religious instruction.’

1 Ante ipstiin dominum Carolum re-

gem in QalUa nullum fuit studium libera-

Uum artium. Monachuff Engoliffmeiisia^

apud liiiunoy, Dv Scholia per occidentem
iiiRtaurutis, p. 6. Sec too lliMtoire Lit-

tertilre de la France, t. iv. p. 1. “ Stu-
dio liberalium artium’- in thlA paamge,
must be unJer»tood to exclude litera-

ture, commonly «o called, but not a cer-

tnin mca^iure of very ordinary iii8truc-

tion. For there were epitiicopal and cou-
TiMitual schools in the seventh and eighth
centuries, even In France, espi'cially

Aquitaine; we need hardly repeat that iu

Kiigland, the former of these ages pn»-
dured Bede and Theodore, and the men
trained under them

;
the Lives of the

Saints alM) lead us to take with some lim-
itation the absolute denial of liberal

studies liefore Charlemagne. See Guizot,
Hist, de Iu Olvllis. en France, Le^on 16;
and .\nipen^ Hist. Litt. de la France, ill.

p. 4. But, perhaps, philology, logic, phi-

losophy, and even theology were not
taught, as sciences, in any of the French
schools of these two centuries; anti con-
sequently those e8tabli.<4hed by Charle-
magne justly make an epoch.

* Id. Ibid. There wa.s a sort of liter-

ary club among them, where Che mem-
bers assumed ancient names. Charle-
magne was called David; Alcuin, Hor-
ace; another, Daineta,**. &c.

^ Hist. LitCcraire, p. 217, &c.
* This division of the sciences is as-

cribed to St. Augustin
;
and we certainly

find it establi.'«hed early in the sixth cen-
tury. Brucker, Historia Critica Philo-
sopbife, t. iii. p. 597.

6 .Schmidt, Hist, des AIlemands,t. il.

p. 126.

® Crevicr, Hist, de l’Universit4 de Pa-
ris, t i. p. 28.

7 Brucker, t. Hi. p. 612. Raban Glau-
ms was chief of the cathedral school ur
Fulda, in the ninth century.
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Aljout the latter part of the eleventh eentury a greater

Cniversity of aiclor for intellectual pursuits began to .-ihow itself

Paris.
i.;Q|.opc, which in the twelfth broke out into a

flame. This was manifested in the numbers who repaired to

the imblie academies or schools of philosophy. None of

these grew so early into reputation as that of Paris. This

cannot inde<-d, as has been vainly pretended, trace its pedi-

gree to Charlemagne. The first who is said to have r(;ad

lectures at Paris was Rcmigius of Auxerre, about the year
900.* For the two next centuries the history of this school

is very obscure ; and it would be hard to prove an unbroken

continuity, or at least a dependence and connection of its pro-

fes.<ors. In the year 1100 we find William of Champeaux
teaching logic, and apparently some higher parts of philoso-

AbeUrd
much Credit. Hut this preceptor W’as

eclip.scd by his disciple, afterwards his rival and

adversary, Peter Abelard, to whose brilliant and hardy

genius the university of Paris appears to be indebted for its

nipid advancement Abelard was almost the first who awa-

kened mankind in the ages of darkness to a sympathy with

intellectual excellence. Ilis bold theories, not the less at-

tractive perhaps for treading upon the bounds of heresy, his

imprudent vanity, that scorned the regularly acquired repu-

tation of older men, allured a multitude of di.^ciples, who
would never have listened to an ordinary teacher. It is said

that twenty cardinals and fifty bishops had been among his

heat ers.* Even in the wilderness, where he had erected the

monastery of Paraclete, he was surrounded by enthusiastic

admirers, relinquishing the luxuries, if so they might be
called, of Paris, for the coarse living and imperfect accom-

modation which that retirement could afford.* But the whole

of Abelard’s life was the shipwreck of gtmius ; and of genius,

both the source of his own calamities and unserviceable to

posterity. There are few lives of literary men more inter-

esting or more diversified by success and adversity, by glory

and humiliation, by the admiration of mankind and the per-

secution of enemies ; nor from which, I may add, more im-

pressive le.ssons of moral prudence may be derived.* One

^ Crevier, p. 66. Fraoce for tho philosophyf aft well as the
* CreTler, p. 171; Brucker, p. 677; personal history of Abelard, by the pub-

Tiraboschi, t. Hi. p. 275. lication of hia phltoaophical \^tiDgs, in
* Brucker, p. 700. 1836, under so eminent an editor as M.
* A great interest has been revlTed in Cou^n, and by tho excellent work of M
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of Abelard’s pupils was Peter Lombard, afterwards arch-

bishop of Paris, and author of a work called the Book of

Sentences, which obtained the highest authority among the

scholastic disputants. The resort of students to Paris be-

came continually greater ; they appear, before the year 1169,

to have been divided into nations ;
* and probably they had

an elected rector and voluntary rules of discipline about the

same time. This, however, is not decisively proved ;
but in

the last year of the twelfth century they obtained their ear-

liest charter from Philip Augustus.*

The opinion which ascribes the foundation of the universi-

ty of Oxford to Alfred, if it cannot be maintained oniT«ratty of

as a truth, contains no intrinsic marks of error.

Ingulfus, abbot of Croyland, in the earliest authentic passage

that can be adduced to this point,* declares that he was .sent

from AVestminster to the school at Oxford where he learned

Aristotle, with the first and second books of Tally’s Rhetoric.*

Since a school for dialectics and rhetoric subsisted at Oxford,

a town of but middling size and not the seat of a bishop, we
are naturally led to refer its foundation to one of our kings,

de R^musat, in 1345, wUh the title Ab^>
l&rd, containing a copious account both
of the life and writings of tluit moet re-

markable mao, the father, perhaps, of
the theory as to the nature of universal

ideas, now so generally known by the
name of ronttptualism.

1 The faculty of arts In the university

of Pari.s was divitled Into four nations

;

those of France. Pktardy, Normandy, and
England. These had distinct sufTragee

in the alfairs of the university, and con-
sequently, when united, outnumbered
the three higher faculties of theology,

law. and medicine. In 1169, Henry II.

of England (^era to refer his dispute with
Beoket to the provinces of the school of
Paris.

s Crevler, t. I. p. 279. The first stat-

ute regulating the discipline of the
university was given by Robert de Cour-
coQ, legate of Honorius III., in 1215, id.

p. 296.
* No one probably would choose to re-

ly on a passage found in one manu-
script of Asscrius, which has all appear-
ance of an interpolation. It is evident
from an anecdote in Wood's History of
Oxford, Tol. i. p. 23 (Qutch^s edition),

that C^imden did not believe in the au-
thenticity of this passage, though he
thought proper to insert it in the Bri-
tannia.

* 1 Gale, p. 75. The mention of Aris-

totle at so early a period might seem to
throw some suspicion on this passage.
But it is impossible to detnch it from the
context; and the works of Aristotle in-

tended by Ingulfus were translations of
parts of his l^ic by Boethius and Vic-

torin. Brucker, p. 678. A passage in-

deeil in Peh‘r of Bloi.s's continuation of
Ingulfus, where the study of Averrocs is

said to have taken place at CambriJgt
some years before be was born, is of a
different complexion, and must of course
be rejected as spurious. In the Oesta
Comitum Andegavensium, Fulk, count
of Anjou, who lived about 920. is said to
have been skilleil Arlstotelkis et Cicero-
nianis ratiocinationibus.

[The authenticity of Ingulfus has been
called in question, not onlv by Sir Fran-
cis Palgrave, but by Mr. Wright. Biogr.

Liter., Anglo-Norman Period, p. 29. And
this implies, apparently , ^he spu rio usiiess

ofthe continuation ascribed to Peter of
Blois, in which the passage about Aver-
roes throws doubt upon the whole. I

have, in the Introduction to the History
of Literature, retnicted the degree of

credence here given to the foundation
of the university of Oxford by Alfred
If Ingulfus is not genuine, we have no
proof of its existence as a school of

learning befbre the middle of the twollth

century.]
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and none who had rei<Tned after Alfred appears likely to have

manifested sucli zeal for learning. However, it is evident

that the sehof)! of 0.\ford was frequented under Edward the

Confessor. There follows an interval of above a century,

during which we have, I believe, no contemporary evidence

of its continuance. But in the reign of Stephen, Vaearius

read lectures there upon civil law ; and it is reasonable to

suppose that a foreigner would not have chosen that city, if

he had not found a seminary of learning already established.

It was probably inconsiderable, and might have been inter-

rupted <luring some part of the preceding century.* In the

reign of Henry II., or at least of Richard I., Oxford became
a very flourishing university, and in 1201, according to Wood,
contained 3000 scholars.^ The earliest charters were granted

by John.

If it were necessary to construe the word university in the

tJniTereity Strict setisc of a legal incorporation, Bologna might
of Bologna. claim to a higher antiquity than either Paris or

Oxford. There are a few ve.stiges of studies pursued in that

city even in the eleventh century ;
* but early in the next the

revival of the Roman jurisprudence, as has been already

noticed, brought a throng of scholars round the chairs of its

professors. Frederic Barbarossa in 1 1.58, by his authentic,

or rescript, entitled Habita, took these under his protection,

and permitted them to be tried in civil suits by their own
judges. This exemption from the ordinary tribu-

ment^n nals, and even from those of the church, was
naturally coveted by other academies ; it was
granted to the university of Paris by its earliest

charter from Philip Augustus, and to Oxford by John. From
this time the golden age of universities commenced

; and it is

hard to say whether they were fiivored more by their sover-

eigns or by the see of Iteme. Their history indeed is full of

struggles with the municipal authorities, and with the bishops

of their several cities, wherein they were sometimes the

1 It may be remarked, that John of
Salisbury, who wrote in the firat years

of Henry II. reign, since his Polycra-

ticon is dedicated to Becket, before he
became archbishop, makes no mention of
Oxford, which he would probably hare
done if it hud been an eminent seat of
learning at that time.

* Wood's Hist, and Antiquities of Ox-

ford, p. 177. The Benedictines of St.

Maur ftay^ that there was an eminent
school of canon law at Oxford about the
end of the twelfth century, to which
many students repaired from Paris. HUt.
Litt. de la France, t. ix. p. 216.

s Tiraboschi, t. Hi. p. 269, et alibi;

Muratori, Dissert. 4S.
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aggressor?, and generally the conquerors. From all parts

of Europe students resorted to these renowned seats of

learning with an eagerness for instruction which may aston-

ish those who reflect how little of what we now deem u.seful

could be imparted. At 0.xford, under Henry III., it is said

that there were 30,000 scholars ; an exaggeration which

seems to imply that the real number was very great.* A
respectable contemporary writer asserts that there were full

10,000 at Bologna about the same time.* I have not observed

any numerical statement as to Paris during this age ; but

there can be no doubt that it was more frequented than any
other. At the death of Charles VII., in 14.53, it is said to

have contained 25,000 students.* In the thirteenth century

other universities sprang up in different countries
; Padua

and Naples under the patronage of Frederic II., a zealous

and useful friend to letters,* Toulouse and Montpelier, Cam-
bridge and Salamanca.* Orleans, which had long been dis-

tinguished as a school of civil law, received the privileges of

incorporation early in the fourteenth century, and Angers
before the expiration of the same age.* Prague, the earliest

and most eminent of German universities, was founded in

1350 ; a secession from thence of Saxon students, in conse-

quence of the nationality of the Bohemians and the Hussite

schism, gave rise to that of Leipsic.’ The fifteenth century

I “ But amonft these,’* sayB Anthony
Wood, ‘‘acompiiny of varlets, who pre-
tended to be scholarH, shutfle themselresi

in, and did act much villany in the uni-
erttity by tbievinfc, whoring, quarrelling,

&c. They lived under no discipline,

neither had they tutor*; but only for

fiuthion'a sake would sometime* thrust
tbomwlve* into the schools at ortlinary

lectures, and when they went to perform
any mischief, then would they be ac-

counti^l scholar*, that so they might free

themselves from the jurisdiction of the
burgher*.” p. 206. If we allow three
varleta to one scholar, the university will

still have been very fully frequent^ by
the latter.

* Tini^«chi, t. It. p. 47. Azarlua,
about the middle of the fourteenth cen-
tury, say* the number wa* about 13,000
In bis time. Muratori, Script. Her. Ital.

t xtI. p.
* Villaret. Hint, de France, t. xtI. p.

841. Thi* may perhap* require to
taken with allowance. Rut Pari* owes
a great part of it* building* on the
southern bank of the Seine to the uni-

versity. The students are said to hare
been about 12,000 before 1480. Orovier,

t. iv. p. 410.
^ Tiraboschi, t. iv. p. 43 and 46.

6 The earliest authentic mention of
Cambridge as a place of Irarning. if I
mistake not, 1* In Matthew Puri*, who
informs us, that in 1209, John having
caused three clerks of Oxford to be
hanged on suspicion of murder, the
whole body of scholars left that city, and
emigrated, some to Cambridge, .some to
Heading, in order to carry on their stud-
ies (p. 191, eilit. 1684). But it may be
conji^tured with some probability, that
they were led to a town so distant as
Cambridge by the previous establishment
of academical instruction in that place.

The incorporation of Cambridge is in
1231(15 lien. III.), so that there is no
great difference in the legal antiquity of
our two universities.

® Crevier, Hl*t, de rUnlverslt^ de Pa-
ris, t. ii. p. 216 ;

t. Hi. p. 140.
7 Pfeffel, Abr^6 Chronologique da

mist, de PAUemagne, p. 660, W7.
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produced several new academical foundations in France and
Spain.

A large proportion of scholars in most of those institutions

were drawn by the love of seience from foreign countries.

Tlie chief univci-sities had their own particular departments
of excellence. Paris was unrivalled for scholastic theology

;

Bologna and Orlean.s, and afterwards Bourges, for jurispru-

dence ; Monti)elier for medicine. Though national prejudices,

as in the case of Prague, sometimes interfered with this free

resort of foreigners to places of education, it was in general

a wise policy of government, as well as of the universities

themselves, to encourage it. The thirty-fifth article of the

peace of Bretigni provides for the restoration of former privi-

leges to students respectively in the French and English uni-

versities.* Various letters patent will be found in Rynier’s

collection, securing to Scottish as well as French natives a
safe passage to their place of education. The English nation,

including however the Flemings and German.s,® had a sepa-

rate vote in the faculty of arts at Paris. But foreign students

were not, I believe, so numerous in the English academies.

If endowments and privileges are the means of quickening

a zeal for letters, they were liberally bestowed in the last

three of the middle Jiges. Crevier enumerates fifteen col-

leges founded in the university of Paris during the thirteenth

century, besides one or two of a still earlier date. Two only,

or at most three, existed in that age at Oxford, and but one
at Cambridge. In the next two centuries these universities

could boast, as every one knows, of many splendid founda-

tions, though much exceeded in number by those of Paris.

Considered eis ecclesiastical institutions it is not surprising

that the universities obtained, according to the .spirit of their

age, an exclusive cognizance of civil or criminal suits affect-

ing their members. This jurisdiction was, however, local as

well as personal, and in reality encroached on the regular

police of their cities. At Paris the privilege turned to a
flagrant abuse, and gave rise to many scandalous conten-

tions.* Still more valuable advantages were those relating

to ecclesiastical preferments, of which a large proportion was
reserved in France to actidemical graduates. Something of

the same sort, though less extensive, may still be traced in

1 Rymer, t. t1. p. 292.. * Crerietf t. ii. p. 89R.
* Crevier and TiUaret, passim.

Digitized by Google



State of Society. SCHOLASTIC PHILOSOPHY. 401

the rales respecting plurality of benefices in our English

church.

Thi.s remarkable and almost .sudden transition from a total

indifference to all intellectual pursuits cannot be

ascribed jierhaps to any general cau.ses. The Ui«ir ««-

restoration of the civil, and the formation of the '’-'“''b-

canon law, ivcre indeed eminently conducive to it, and a

large proi>ortion of scholars in most universities confined

themselves to jurisprudence. But the chief attraction to the

studious wa-s the new stdiolastic philosophy. The scholastic

love of contention, especially with such arms as the

art of dialectics supplies to an acute understanding, is natural

enough to mankind. That of speculating upon the mysterious

questions of metaphysics and theology is not less so. These
disputes and speculations, however, appear to have excited

little interest till, after the middle of the eleventh century,

Roscelin, a profes.sor of logic, revived the old question of the

Grecian schools respecting universal iileas, the reality of

which he denied. This kindled a spirit of metaphysical dis-

cussion, which Lanfranc and Anselm, successively archbishops

of Canterbury, ke[)t alive
;
and in the next century Abelard

and Peter Lombard, especially the latter, completed the

scholastic .system of philosophizing. The logic of Aristotle

seems to hiive been partly known in the eleventh century,

although that of Augustin was perhaps in higher estima-

tion ;
* in the twelfth it obtained more decisive influence.

Ills mcta[)hysic-s, to Avhich the logic might be considered as

preparatory, were introduced through translations from the

Araliic, and perhaps also from the Greek, early in the ensu-

ing century.* This work, condemned at first by the decrees

I Bnicker. Hi«t. Crit. Philosophic, t.

iii. p. (>78.

* Id. Ibid. Tiraboschl conceives that
the tnin!»lation« of Ari.«totIe made by
command of Frederic II. were directly

from the Greek, t. iv. p. 145; and cen-
i*urfs Brucker for the contrary opinion.

Buhlc, however (Hist, de la Philotiophio

Moderne, t. i. p. 696), appear* to u^ree
with Brucker. It is almost certain tliat

ver^ion.H were made from tlie Arabic
Ari.'itotle : which itself was not imme-
diately taken from the On*ek, but from a
Syriac medium. Qlngucn6, Hist. Litt.

de ritalie, t. i. p. 212 (on the authority
of M. Langh^s).

It was not only a knowledge of Aria-

VOL. III. 26

totlo that the scholastics of Europe de-
rived Irom the Arabic languat;e. His
wiitings had produced In the Nourishing
Mohammedan kingdoms a va>«t number
of commeutators, and of metaphysicians
trained in tlie »ame school. Of these
Averroes, a native of Cordova, who died
early in the thirteenth century, was the
most eminent. It would bo curious to

examine more minuUdy thau hiia hitherto
been done the original writings of these
famous men, which no doubt have suf-
fered in translation. A pas.snge from A1
Gozel, whicli Mr. Turner Iiaa rendered
from the I.atin, with all the di.*<adTRntage

of a double remove from the author''9

words, appears to state the argument in
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of popes and councils on account of its supposed tendency to

atheism, acquired by degrees an influence, to which even

popes and councils were obliged to yield. The Mendicant
Friars, established tlirougliout Europe in tlie thirteenth cen-

tury, greatly contributed to promote the Ari.stotelian philoso-

phy ; and its final rece])tion into the orthodox system of the

church may chiefly be tv-scribed to Thomas Aquinas, the boast

of the Dominican order, and certainly the most distinguished

metaphysician of the middle ages. His authority silenced

all scruples as to that of Aristotle, and the two philosophers

were treated with equally implicit deference by the later

schoolmen.^

This scholastic philosophy, so famous for several ages, has

since passed away and been forgotten. The history of liter-

ature, like that of empire, is full of revolutions. Our public

libraries are cemeteries of departed reputation, and the dust

accumulating upon their untouched volumes speaks as forci-

bly as the grass that waves over the ruins of Babylon. Few,
very few, for a hundred years past, have broken the repose

of the immense works of the schoolmen. None perhaps in

our own country have acquainted themselves particularly

with their contents. Leibnitz, however, expressed a wish

that some one conversant with modern philosophy would un-

dertake to extract the scattered particles of gold which may
be hidden in their abandoned mines. This wish has been at

length partially fulfilled by three or four of those industrious

students and keen metaphysicians, who do honor to modern
Germany. But most of their works are unknown to me
except by repute, and as they all appear to be formed on a
very extensive plan, I doubt whether even those laborious

men could afford adequate time for this ungrateful research.

Yet we cannot pretend to deny that Roscelin, Anselm, Abe-
lard, Peter Lombard, Albcrtus Magnus, Thomas Aquinas,

ftvor of that class of Nominalists, called
Conccptuallsts, with more clearness and
precision than anything I have seen
from the schoolmen. Al Gazel died in

1126, and consequently might have sug-
gested this theory to Abelard, which
however is not probable. Turner's Hist,

of £ngl. vol. i. p. 513.
1 Brucker, Hist. Crit. Philosophise,

t. iii. I have found no better guide than
Brucker. But he confesses himself not
to have read the original writings of the

scholastics
;
an admission which every

reader will perceive to be quite neces-

sary. Consequently, he gives us ratner
a verbose declamation against their

philosophy than any clear view of its

character. Of the valuable work.s lately

published in Germany on the history of
philosophy. I have only .seen that of
Buhle. which did not fall into my hands
till I had nearly written these pages.

Ticdemann and Tennemann are 1 be-

lieve, still untranslated.
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Duns Seotus, and Ockham, were men of acute and even
profouinl understandings, the giants of their own generation.

Even with the .slight knowledge we possess of their tenets,

there appear through the cloud of repulsive technical barbar-

isms rays of metaphysical genius which this age ought not to

despise. Thus in the works of Anselm is found the cele

brated argument of Des Cartes for the existence of a Deity,

deduced fVom the idea of an infinitely perfect being. One
great object that most of the schoolmen had in view was, to

establish the principles of natural theology by abstract rea-

soning. This reasoning was doubtless liable to great dittieul-

ties. But a modern writer, who seems tolerably acquainted

with the subject, a.ssures us that it would be dillicult to

mention any theoretical argument to prove the divine attri-

butes, or any objection capable of being raised against the

proof, w'hich wc do not find in some of the .scholastic philos-

ophers.^ Tlie mo.st celebrated subjects of di.scussion, and
those on which this class of reasoners w’ere most divided,

were the reality of universal ideas, considered as extrinsic to

the human mind and the freedom of will. The.se have not

ceased to occupy the thoughts of metaphysicians.*

But all discovery of truth by means of these controversies

was rendered hopeless by two insurmountable obstacles, the

authority of Ari.stotle and that of the church. Wherever

1 Bnhle, lint. Jo la Philos. Motlcrne,
t. i. p. 723. This author rai«?a upon the
whole u favorable notion of Anselm and
Aquinas; but he hardly notloea any other.

s Mr. Turner has with his charaotor-

Istic spirit of enterpriso ex.amined some
of the writinpa of our chief Enplish
aohootmun. Duns Seotu.s and Ockham
(Ill.^t. of Eng. vol. i.), and even given us
some* extracts from ihc*in. They seem
to me very frivolous, so far as I cau col-

lect tlK'ir meaning. Ockham in par-

ticular fills very short of what I had ex-
pected; and hi.s nmii!nali.«m is Htraugely
dilTereut from that of Berkeley. We
can hardly reckon a man in the right*

who is so by accident, and thnmgh
pbistiral masotiing. However, a well-

known article in the Edinburgh llcview,

No. liii. p. 2<>4. givea. fn>m Temie-
maun, a more Civorable account of Ock-
ham.

Perh.aps T may have imagined the
acholiu<ticA to be more forgotten than they
really are. Within n short time I have
met with four living English writers who
have reatl parts of Thomas Aquinas; Mr.
Turner, Mr. Berington, Mr. Coleridge,

and the Edinburgh Ueviewer. Still I
cannot bring myself to think that there
are four more in this country who can
aay the same. Certain portions, how-
ever, of his writings are still read in the
course of Instruction of some Catholic
universities.

[I leave this pitssago o.s it was writteii

about 1814. But it mu.«it be owned
with regard to the schoolmen, ns well as
the Jurists, that I at that time under-
rated, or at least did not anticipate, the
attention which their works have at-

tracted in modern Europe, and that the
passage in the text Is more applicable to

the philosophy of the eighteenth century
than of the present. For several ywirs
past the metaphysicians of Germany
and France have bru.shed the dust from
tU« scholastic volumes

;
Tcnneniann and

Buhle, Degerando. but more than all

Cousin and R<Smusat, in their excellent

labors on Abelard, have restored the
mtHlia?vaI philoKopUy to a place in traii-

scemlental metaphysics, which, during
the prevalence of the Cartesian school,

and those derived from it, had been
refused. 1848.]
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obsequiou.^ reverence is substituted for Ik)M inquiry, truth, if

she is not already at hand, will never be attained. The
sehoLostics did not understand Aristotle, whose original writ-

ings they could not read;* but his name was received with

implicit taith. They learned his peculiar nomenehiture, and

fancied that he had given them realities. The authority of

the church did them still more harm. It has btten said, and

probably with much truth, that their metaphysics were inju-

rious to their theology. But I must ob-erve in return that

their theology was equally injurious to their metaphysic.s.

Their disputes continually turned ui)on questions either in-

volving absurdity and contradiction, or at bc.st inscrutable by
human com|)rehension. Those who assert the greatest an-

tiquity of the Konum Catholic doctrine as to the real pres-

ence, allow that both the word and the definition of Iransub-

stantiation are, owing to the scholastic wHUts. Tlieir subtle-

ties wer(i not always so well received. They reasoned at

imminent peril of being charged with here.sy, which Kos-

celin, Abelard, Lombard, and Ockham did not esca|)e. In

the virulent factions that arose out of their meiaphysical

quarrels, either party was eager to expose its adversary to

detraction and persecution. The Nominalists were accuse.4,

one hardly .sees why, with reducing, like Sabidlius, the per-

sons of the Trinity to modal distinctions. The Realists, with

more pretence, incurred the imputation of holding a language

that savored of atheism.^ In the controversy which the

Dominicans and Franciscans, disciples respectively of Thom-
as Aquinas and Duns Seotus, niiiintained about grace and

free-will, it was of course still more easy to deal in mutual

reproaches of heterodoxy. But the schoolmen were in gen-

eral prudent enough not to defy the censures of the church

;

and the popes, in return for the support they gave to all

exorbitant pretensions of the Holy See, connived at this

factious wrangling, which threatened no .serious mischief, as

I Roger Bacon, by far the truest phi-

losopher of the midille ages, complains of

the ignonince of Aristotle's translators.

Bvery translator^ he observes, ought to

understand his author^s subject, and t o
two languages from which aud into which
he is to render the work. But none
hitherto, except Boethius, have suffi-

ciently known the languages
;

nor has
One, except Robert Qrostete (the famous
bUhop of Lincoln), had n couipetent uc-

quointance with science. The rest make

egregious errors in both re.spects. And
there is mo much misappi-eheuMion and
obscurity in the Aristoteliaa writings us

thus trarislated. that no one understands
them. Opus Majus, p 45.

< Brucker, p. 733, 912. Mr. Turner
has fallen into some confusion as to this

point, and supposes the nominalist sys-

tem to have hudu pantheUtical teudency,
not clearly apprehending its character-
istics, p. 512.
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it (lid not proceed from any independent spirit of restareli.

Yet witli all flieir apparent conformity to the received creed,

there was, as might be expected from the cirenmstanct^.s, a

great deal of real deviation from orthodoxy, and even of infi-

delity. The scholastic mode of di.spute, admitting of no

termination and producing no conviction, was the sure cause

of scepticism; and the system of Aristotle, especially with

the commentaries of Averroes, bore an aspect very unfavor-

able to natural religion.* The Aristotelian philosophy, even

in the hands of the Master, was like a barren tree that con-

ceals its want of frnit by profu.sion of leaves; But the

scholastic ontology was much worse. What could be more
trifling than disquisitions about the nature of angcLs, their

modes of operation, their means of conversing, or (for these

were distinguished) the morning and evening state of their

understandings ?* Into such follies the schoolmen appear to

Lave launched, partly because there was less d.anger of run-

ning against a heresy in a matter where the church had

defined so little— partly from their presumption, which dis-

dained all inquiries into the human mind, as merely a part

of physics— ;md in no small degree through a s[>irit of mysti-

cal fanaticism, derived from the oriental philosophy and the

later Platonists, which blended itself witli the cold-blooded

technicalities of the Aristotelian school.” But this unpro-

* Petrarch give.i a curiou.s account of
the irrolijt;ion that prevuilcil among the
learned at Venice and Padua, In con-
Bcquencc of tliclr unbounded admiration
lor ArlutotSc and Avorroe,^. One of this

cchool, courersing with him, after ex*
proving much contempt for the Apo.-<tle8

and Fathers, exclaimed: Utiu.am tu
Averroim pati p^wses, ut vidercM quanto
ille tuis his niigatorihus major sit ! Mem.
de Petnirque, t. 111. p. 759. Tirabovsclii)

t. V. p. lt«.
3 iJrucker. p. 898.
3 Thii* mystical }»hilo«ophy appears to

have be<‘n introtiuced into Europe by
John Scotus, whom Huhle treats tiie

founder of the scholastic phiio.sophy

;

as it made no sensible pmgn^as
for two centnrics after his time, it seems
more nuturil to give that credit to Ros-
celin and Anselm. Scutus or Erigena,
os he Is perhaps more frt»quently called,
took up. through the medium of a spu-
rious work, ascribed to IHoiiysius the
Areoptigite, that n3markable svsUun,
which has from time immemorial pre-
vailed in some schools of the East,

wherein all ©xtem.al phenomena, as well

as all subordinate intellects, arc con-
sidered as emanating from the Supreme
Being, into whose essence they are here-
after to be absorbed. This system, re-

produced under various motlibcations,

and combined witli various theories of
philosophy and religion, is periiap.'* the
most congenial to tho spirit of solitary
speculation, and consequently the most
e tensirely dUTused of any which tho.se

high theme.s have engiuidered. It orig*

inatiMl no doubt in sublime conceptions
of divine omnipotence and ubiquity.
But clearnes.s of expres.sion, or indeed of
ideas, ladng not easily I'oiineeled with
mysticism, the language of ptiilosophera

adopting the theory of etiKination is

often hardly di.stinguishable from that of

the pantheists. Brucker. very unjustly,

as T imagine from the passages he quotc.s,

accuses John Erigena of pantheism.
Hist. Crit. Philos, p. diO. The charge
would, however, be better gmutnied
against some whose style might deceive
an unaccustomed reiuler. In fact, the
philosophy ofemanation leads very nearly
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ductive waste of the faculties could not last forever. Men
discovered that they had given their time for the promise of

wisdom, and been cheated in the bargain. What John of

Salisbury observes of the Parisian dialecticians in his own
time, that, after several years’ absence, he found them not a

step advanced and still employed in urging and parrying the

same arguments, tvas equally applicable to the period of

centuries. After three or four hundred years, the scholastics

hiid not untied a single knot, nor added one unequivocal truth

to the domain of philosophy. As this became more evident,

the enthusiasm for that kind of leiirning declined; after the

middle of the fourteenth century few distinguished teachers

arose among the schoolmen, and at the revival of letters their

pretended science had no advocates left, but among the preju-

diced or ignorant adherents of established systems. How
different is the state of genuine philosophy, the zeal for which
will never w'ear out by length of time or change of fashion,

because the inquirer, unrestrained by authority, is perpetu-

ally cheered by the discovery of truth in researches, which
the boundless riches of nature seem to render indefinitely

progressive !*

Yet, U[)on a general consideration, the attention paid in the

universities to scholastic philosophy may be deemed a source

of improvement in the intellectual character, when we com-
pare it with the perfect ignorance of some preceding ages.

Whether the same industry would not have been more profit-

ably directed if the love of metaphysics had not intervened,

is another question. Philology, or the principles of good
taste, degenerated through the prevalence of school-logic.

The Latin compositions of the twelfth century are better than

those of the three that followed— at least on the northern

side of the Alps. I do not, how'ever, conceive that any real

correctness of taste or general elegance of style was likely to

subsist in so imperfect a condition of society. These quali-

ties seem to require a certain harmonious correspondence in

to the doctrine of an univorsal substance,
which begot the atheistic system of Spi-
nozii, and which appears to have revived
with similar consequences among the
metaphysicians of Germany. How very
ctoaely tiie language of this oriental p>ii>

loeopliT, or even that which regards the
l>city as the soul of the world, may
verge upon pantheism, will be perceived

(without the trouble of reading the first

book of Cudworth) from two famous
pas.sages of Virgil and Lucaa. Georg.
1. iv. V. 219 ;

and Pbarsalia, 1. viii. v. 578.
1 This subject, as well as some others

in this part of the present chapter, has
been touched in my Introiluctiou to the
Literature of the 15tb, 16th, and 17tb
Centuries.
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the tone of manners before they can establish a prevalent in-

fluence over literature. A more real evil was the diverting

of .studious men from mathematicjil science. Early in the

twelfth century several persons, chiefly English, had brought

into Europe some of the Arabian writings on geometry and

physics. In the thirteenth the works of Euclid were com-

mented upon by Campano,' and Roger Bacon was fully ac-

quainted with them.* Algebra, as fur as the Arabians knew
it, extending to quadratic equations, was actually in the hands

of some Italians at the commencement of the same age, and
preserved for almost three hundred years as a .secret, tliough

without any conception of its importance. As abstract mathe-

matics require no collateral aid, they may reach the highest

perfection in ages of general barbarism ; and there seems to

be no reason why, if the course of study had been directed

that way, there should not have ari.sen a Newton or a La
Place, instead of an Aijuituvs or an Ockham. The knowl-

edge displayed by Roger Bacon and by Albertus Magnus,

even in the mixed mathematics, under every disadvantage

from the imperfection of instruments and the want of re-

corded experience, is sufficient to inspire us with regret that

their contemporaries were more inclined to astonishment than

to emulation. These inquiries indeed were subject to the or-

deal of tire, the great puritier of books and men ; tor if the

metaphysician stood a chance of being burned as a heretic,

the natural philosopher was in not less jeoiiardy as a magician.*

1 Tiraboftchl, t. ir. p. 150.

* Thont is a vory copioutt and sf*ni»ible

accountof Rog«r Huron inW’ootrn IIiKtory

ofOxford, vol. i. p. 3^12 (dutch's edition).

1 Hill a little aurpriikttl that .‘\ntony should
have found out Hacon'ii merit.

The rewmblance betwwn Itoger Raron
and lu!» presitcr namesake is very re-

murkable. Whether Ja>rd Baron ever
rend the Opus Maju.«, T know not ; but it

!;> singular that his favorite quaint ex-

pt*!^von,p-'TroffatiV(f sdentiarum,should
be ft/Umi In that work, though not used
witii the Milne allusion to the Roman
oomitta. .\nd whoever reads the sixth

f

iart of the Opus Majus, U)M>n exper>
mental science, must be Ktruck by it as

the prototype*, in spirit, of the Novum
Orgnnum. The same sanguine and
sometimes rash confidence in tlie effect

of pliysical discoverie.s, the same fondness
for experiment, the same preference of
Imluctive to abstract reasoning, jiervadc

both works. Roger Bacon's pliilo.soph-

kal spirit may bo illustrated by the

following passage : Duo sunt modi cog-
noscendi

;
scilicet per nrguinentum et

cx{>eriuientum. .^rgumeiitum concludit
et fadt mw concludere qua'Stionem

; sed
non rertificat neqiie ivmovet dubita-
tioiiein, ut quiescat animus in intuitu
verit-itis, nisi earn iiiveniat vii expo-
rientia*

;
quia multi hatient antuinenta

ad scihilia, sed quia non habent expe-
rientiam, negligunt ea, neque vitant
nociva nec perseqnuntur bona. Si enim
aliqnis homo, qui nunqiiani vidit ignem,
probavit j>ernrgumenta sufHcientia quod
ignis coinburit et iR'dit res et dcstruit,

nunquflin propter hoc quicsceret animus
audientis, nec ignein vitaret nntrqiiam
ponm‘t iiianum vel rein couibiistibilem

ad ignem, ut i>er experientiam pro-
biiret quod arguinentum edocebat; sed

assumpta experientii conibustionis cer-

tificatur animus et quiescit in fulgora

veritatis, quo argumentum non suffleit,

sed experientia. p. 440.

.3 84*e the fate of Cecco d’Ascoli in

Tiruboschi, t. r. p. 174.
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A far more substantial cause of intellectual iuiproveiueut

Cultivation
development of tho.se new language.s that

of tiie now s[)raiig out of the corruption of Latin. For three
ianguagi'8.

ceiitufie.s after what was called the Ko-

malice tongue was spoken in France, there remain but few

vestiges of its employment in writing ; tbough we cannot

^
draw an ab-olute inference from our want of proof,

tho Uoiiiniics and a critic of much authority .supposes transla-

two'uiaiTOta
have been made into it for religious pur-

poses from the time of Charlemagne.' During this

period the language was split into two \ ery .«e[>arate dialects,

the regions of which may be considered, though by no means
strictly, as divided by the Loire. Tiicse were called the

Langue d’Oil and the Langue d’Oc ; or in more modern
fime.s, the French and Provengal dialects. In the latter of

these I know of nothing which can even by name be traced

beyond the year 1100. Aliout that time Gregory dc Hecha-

da, a gentleman of Limousin, recorded the memorable es ents

of the first cru.sade, then recent, in a inelrical history of great

length." This poem has altogether perished ; which, con-

sidering the popularity of its subject, .as M. Si.smondi justly

remarks, would probably not have been the case if it had

jiossessed any merit. Hut very soon afterwards a multitude

of jioets, like a swarm of summer insects, appeared in tlie

Trouimaoura Southern provinces of France. I'hese were the
of Provence, celebrated Troubadours, whose fame depends far

less on their positive excellence tlian on the darkness of pre-

ceding ages, on the temporary .sen.sation they excited, and
their permanent influence on the state of Eurojjcan poetry.

From William count of Poitou, the earliest troubadour on

record, who died in 1126, to their extinction, about the end

of the next century, there were probably several hundred of

these versifiers in the language of Provence, though not

always natives of France. Millot has published the lives of

one hundred aud forty-two, besides the names of many more

1 1.10 Bfleuf, Mem. do I’Acad. dea

Inacript. t. xril. p. 711.
s GreKoriua, coKnoinento Bechadfi, do

Castm do Turribus, profesniom*
Ingonii vir, aliquantuluin

iiubutua Htoria, horuni geata pradiorum
nintcraa linguH rhythmo vulgar), ut pn-
pulus pletiiU^r ititolligertd, iiigeuM voUi'
men deceutor coinpvtmit, ct ut vera ct

fareta verba proferret, duodecira annorum
$<patium super hoc opus operain dc*d{t.

Ne verd vile^reret propter verbum vul-
gare. non sine prirrepto cpiwopi Kiis-

torgii, ot consilio Ouuberti Noniiannl,
hoc opuf* aggres,iU8 est. I trauscriln* this

from K>8a) mir le.-* (’roisades, p.

447; who<e nderence Is to Ijsibbe, Blblio*

theca nova MsiJ. t. U. p. 2dd.
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whose history is unknown ; and a still greater number, it

cannot be doubted, are unknown by name. Among those

poets are reckoned a king of England (Richard I.), two of

Aragon, one of Sicilj', a dauphin of Auvergne, a count of

Foix, a prince of Orange, many noblemen and several ladies.

One can hardly pretend to account for this sudden and tran-

sitory love of verse : but it is manifestly one symptom of the

rapid impulse which the human mind received in the twelfth

century, and contenifioraneous with the severer studies that

begtin to flourish in the universities. It was encouraged by
the jirosperity of Languedoc and Provence, undisturbed, com-
paratively with other countries, by internal warfare, and dis-

posed by the temper of their inhabitants to feel with voluptu-

0!is sensibility the charm of music and amorous poetry. But
the tremendous stonn that fell upon Languedoc in the crusade

against the Albigeois shook off the flowers of Proveiifal

verse ; and the final extinction of the fief of Toulouse, with

the removal of the counts of Provence to Naples, dc[)rived

the troubadours of their most eminent [latrons. An attempt

was made in the next century to revive them, by distributing

jirizes for the best composition in the Floral Games of Tou-
louse, which have sometimes been erroneously refttrred to a

higher antiquity.^ This institution perhaps still remains; but

even in its earliest period it did not establish the name of any
Proven^jal poet. Nor can we deem these fantastical solemni-

ties, styled Courts of Love, where ridiculous questions of

meta|)hysical gallantry were debated by poetical advocates,

under the jiresidency and arbitration of certain ladies, miudi

calculated to bring forward any genuine excellence. They
illustrate, how'ever, what is more immediately my own ob-

ject, the general ardor for poetry and the manners of those

chivalrous ages.''*

The great reputation acquired by the troubadours, and

paii(!;rvrics lavished on some of them by Dante
* Tnoir poeti-

and Petrarch, excited a curiosity among literary cai chur-

mim, which has been a good deal disappointed by
further acquaintance. An excellent French antiquary of

the last age. La Curne dc St. Palayc, spent great part of his

1 De Sa<le. Vic (loP6trarque, 1. 1. p. 155. Etat dc la Po6.<’ie Fran^ol.^e, p. 94. I

Bii*inondi. Litt. du Midi, t. 1. p. 22S. htivo never had patience to look at the
’•* For the Courts of fjovc, ace !)* S^adc, older writers who liave treated this tire-

Vie de Petmrquc, t. ii. note 19. some subject.

Grand, Fabliaux, t. i. p. 270. Iloiiucfort,

Digitized by Google



410 TROUBADOURS. Chat. IX. Pakt U.

life in noeumulating manuscripts of Proven9al poetry, very

little of which had ever been printed. Translations from

part of this collection, with memorials of the writers, were
published by Millot

; and we certainly do not often meet with

passages in his three volumes which give us any jwetical

pleivsure.* Some of the original poems have since been pub-

lished, and the extracts imule from them by the recent histo-

rians of southern literature are rather superior. The trou-

badours chiefly confined themselves to subjects of love, or

rather gallatUry, and to satires (sirventes), which are .some-

times keen and spirited. No romances of chivalry, and

hardly any tales, are found among their works. There seems

a general deficiency of imagination, and especially of that

vivid description which distinguishes works of genius in the

rudest jieriod of .society. In the poetry of sentiment, their

favorite province, they seldom attain any natural expression,

and consequently produce no interest. 1 speak, of course, on

the pre.sumption that the best .specimens have been exhibited

by those who have undertaken the task. It must be allowed,

however, that we cannot judge of the troubadours at a great-

er disadvantage than through the prose tran.slations of Millot.

Their poetry was entirely of that class which is allied to

music, atid excites the fancy or feelings rather by the power
of sound than any stimulancy of imagery and passion. Pos-

sessing a flexible and harmonious language, they invented a
variety of metrical arrangements, perfectly new to the na-

tions of Europe. The Latin hymns were striking, but mo-
notonous, the metre of the northern Erench unvtiried ; but

in Proven9al poetry, almost every length of verse, from two
syllables to twelve, and the most intricate disposition of

rhymes, were at the choice of the troubadour. The ctin-

zoni, the sestine, all the lyric metres of Italy and Spain were
borrowed from his treasury. AVith such a command of poet-

ical sounds, it was natural that he should inspire delight into

ears not yet rendered familiar to the artifices of verse ; and
even now the fragments of these ancient lays, quoted by M.
Sismondi and M. Ginguene, seem to posse.ss a sort of charm
that has evaporated in translation. Upon this harmony, and
upon the facility with which mankind arc apt to be deluded

into an admiration of exaggerated sentiment in poetry, they

i Histoire Litt4raire des Troubadours. Paris, 1774.
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depended for their influence. And however vapid the songs

of Provence may .seem to our ap[)rehensions, they were un-

doubtedly tlie source from which |)oetry for many centuries

derived a great portion of its habitual language.*

It has been maintained by some antiquaries, that the

northern Romance, or what we properly call

French, was not formed until the tenth century,

the common dialect of all France having jirevious- pwarj and

ly resembled that of Languedoc. This hypothesis

may not be indisputable
; but the question is not likely to be

settled, as scarcely any written s[)ecimens of Romance, even

of that age, have survived.^ In the eleventh century, among
other more obscure productions, both in prose and metre,

there appears what, if unquestioned as to authenticity, would

be a valuable monument of this language; the laws of Wil-

liam the Conqueror. These are preserved in a manuscript

of Ingulfus’s History of Croyland, a bhuik being left in other

copies where they should be inserted.® They are written in

an idiom so far removed from the Proveiifal. that one would
be disposed to think the separation between these two species

of Romance of older standing than is commonly tillowed.

But it hsis been thought probaltle that these laws, which in

fact were nearly a re[)etition of those of Edward the Con-
fessor, were originally published in Anglo-Saxon, the only

language intelligible to the people, and translated, at a subse-

quent period, by some Norman monk into French.'*

5 Two very modern French writers, M.
Oinf;nen6 (Ili.-^toire liitteraire d'ltAlie,

Paris, 1811) unti M. Sisniondi (Litt<l>rnture

du Midi de 1‘Europe, Paris, 1813), have
rerlved the pottical history of Iho trou-
batlours. To them, still more than to

Millot and Tinil>oschi, I would acknowl-
edge my obligations for the little I have
learned in respect of this forgotten school
of poetry. Notwithstanding, however,
the heavine.ss of MiUot's work, a fault
not imputable to himself, though Kltson,
as I remember, calls him, in hi.s own
polite style, ‘‘ a blockhwMl,” it will always
oe u.seful to the inquirer into the manners
and opinions of themidiile ages, from the
numerous illu.stnitions it conhiius of two
general facts; the e.xtreuie dissoluteness
of morals among the higher rank.s, and
the prevailing animosity of all classes
against the clergy.

* Hist. Litt. de la I’rnnce, t. vii. p. 58.
lie Ikeuf, according to these Benedic-
tines, has published some poetical frag-

ments of the tenth century*; and they
quote part of a charter as old as 940 in

Homancc. p. 59. But that antiquary,
in a memoir priiitc*! in the seventeenth
volume of the Academy of Inscriptions,
which throws more light on the infancy
of the Fnuich language tlian anything
within my knowledge, Miys only that tlio

earliest specimens of verse in the royal
library are of the eleventh century an
plus tard. p. 717. M. de la Hue is said tf

have found some poems of the eleventh
century in the British Museum, Uorme-
fort, Etnt de la Pocsio Franc<»lse, p. 200.

Le Bmufs fragment may be hiumi in this

wortt, p. S79 ;
It seems nennfr to the

Provencal than the Pnmch ‘dialect.

* Gale, XV. Script. 1. 1. p. 88.

< Uitson'a Dissertation on Uoninnce,

p. 66. [The laws of William the Con-
queror, published in Ingulfus.are trans-

lated from a Latin original
;
the French

is of the thirteenth century'. It is now
doubted whether any French, except a
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The u.se of a ])opular l:in"ua"e beeame more common af-

ter the year 1 100. Traii.'ilations of some books of Scripture

and iU'ts of saints were made about that time, or even earlier,

and there are French .sermons of St. Bernard, from which

extracts Imve been published, in the royal libniry at Paris.'

In 1 126, a charter was granted by Louis VI. to the city of

Bi'auvais in French.* Metrical eoinjKjsitions are in gcmeral

the first literature of a nation, :ind even if no distinct pnwf
could be adduced, we might assume their existence before

the twelfth century. There is however evidence, not to men-
tion the fragments printed by Le Bueuf, of certain lives of

saints translated ii\to French verse by Thibault de V'ernon,

a canon of Kouen, before the middle of the preceding age.

And we are told that Taillefer, a Norman minstrel, recited a

song or romance on the deeds of Boland, before the army of

Ills countrymen, at the battle of Hastings in 1066. Philip

de Than, a Norman subject of Henry I., seems to be the

earliest poet whose works as well as name have reached us,

indes.s we admit a French translation of the work of one

]\IarI)ode upon precious stones to be more ancient.* This

De Than wrote a set of rules for eom|)ut:ition of time and

an ai-eount of diti'erent ealendsirs. A happy theme for in-

spiration without doubt ! Another performance of the same
author is a treatise on birds and beasts, dedicated to Ade-
laide, queen of Henry I.' But a more famous votary of the

muses was Wace, a native of .Jer.-ey, who about the begin-

ning of Henry ll.’s reign turned Geoffrey of Monmouth’s
history into French metre. Besides this poem, called le

Brut d’Angloterre, he composed a series of metrical histo-

ries, containing the tran.sactions of the dukes of Normandy,
from Rollo, their great progenitor, who gave name to the

lioman de Rou, down to his own age. Other j)roductions

are ascribed to Wace, who was at least a prolific versificu-.

fnifjment of a translation of Eoothius, in

vcr.*^. i.s «?xtant of an turlior age than the

twelfth. Introduction to Hist, of Literat.

ai edit, p, 28.)
' Hist. Litt. t. lx. p. 149; Fabliaux

pur Barbiisan, vol. !. p. 9, edit. 1808;
Mem. de T Academic des Inscr. t. xv.and
xvil. p. 714, &c.

2 Mnblllon speaks of this as the olde.st

Frcneh instruinent he had seen. But the

Bcpedictincs quote some of the elerentb

century, ili.'^t. Litt. t. vii. p. 59. This
charter is siippo:^ by the authors of

Nouveau Traits do Diplomatique to be
tnui.shited fnmi the Latin, t. iv. p. 519.
French charters, they say, are not com-
mon before the age of I/OuisIX.; and
this is couflruieil by those published
in Martenne's Thesaurus Am'cdotorum,
which are very commonly in French
from his reign, but hardly ever before.

s Ravali^re, Revol. de la Langue Fran-
coise, p. 116, doubts the age of this trans-

lation.
* Arcbfecicgia, vols. xii. and xiii
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and, If he .-icem to deserve no higher title at present, has a

claim to indulgence, and even to esteem, as having far ex-

celled his eontem(M)raries, without any superior advantages

of knowledge. In emulation, however, of liLs fame, several

Isormau writers addicted themselves to composing chronicles,

or devotional treatises in metre. The court of our Norman
kings was to the early poets in the Langue d’Oil, what those

of Arles and Toulouse were to the troubadours. Henry I.

was fond enough of literature to obtain the surname of Beau-

clerc ; Henry II. was more indisputably an encourager of

poetry
;
and Richard I. has left compositions of his own in

one or other (for the point is doubtful) of the two dialects

spoken in France.*

If the jmets of Normandy had never gone beyond histori-

cal and religious .subjects, they would probably have had less

claim to our attention than their brethren of Piovence. But
a ditferent and far more interesting species of com- Borman ro-

position began to be cultivated in the latter part of umncfsaud

the twelfth century. Without entering upon the

controverted question as to the origin of romantic fictions,

referred by one party to the Scandinavians, by a second to

the Arabs, by others to the natives of Britany, it is manifest

that the actual stories upon which one early and numerous
class of romances was foumled are related to the traditions

of the last people. These are such as turn upon the fable

of Arthur ; for though we are not entitled to deny the exist-

ence of such a personage, his .story seems chiefly the creation

of Celtic vanity. Traditions current in BriUmy, though proba-

bly derived from this island, became the basis of Geoffrey of

Monmouth’s Latin prose, which, as has been seen, was trans-

fused into French metre by Wace.'* The vicinity of Nor-

J MUlot says that Richard's sirven tea

(fuitirical songs) have appeared in French
Rjt well as Provencal, but that the former
is probably a translation. ULst. des
Troubsidourfl, vol. i. p. 54. Yet I have
met with no writer who quotes them iu
the latter language, and M. Ginguon^,
AH well as Le Grand d’Aussy, considers
Richard as a trouveur.
[Kaynounrd has since published, in

Provencal, the song of Richard on his

captivity, which had severjil times ap-
p<Nired in French. It Is not improbable
that he wn>U» It in both dialects, l-eroux

de Lincy, Chants Uistoriques Frau^ais,

vol. i. p. 56. Richard also composed
versfis in the Poitevin dialect, spoken at
tliat time in Maine and Anjou, which
resembles the l^angue d'Oc more than
that of northern France, though, espe-
cially iu the latter countries, it gave way
not long afterwimU. Id. p. 77.]

This derivation of the romantic sto-

ries of Arthur, which I^eGnvnd d'Aussy
ridiculously attributes to the jealousy
ent4‘rtainc<l by the English of the re-

nown of Charlemagne, Is stated in a very
perspicuous and gntisfiictory manner by
Mr. F^llL<,in hLs Specimens of EfiWy Eng-
lish Metrical Romances.
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mancly enabled its poets to enrich their narratives with other

Armorican fictions, all relating to the heroes who had sur-

rounded the table of the son of Uthcr.^ An equally imagi-

nary hi.story of Charlemagne gave rise to a new family of

romances. The authors of these fictions were called Trou-
veui's, a name obviously identicjd with that of Troubadours.

But except in name there wa.s no resemblance between the

minstrels of the northern and southern dialects. The inven-

tion of one clix.ss was turned to description, that of the other

to sentiment ; the first were epic in their form and style, the

Litter almost always lyric. We cannot perhaps give a better

notion of their dissimilitude, than by saying that one school

produced Cliaucer, and the other Petrarch. Besides tliese

romances of chivalry, tlie trouveurs displayed their powers
of lively narration in comic tales or fabliaux, (a name some-
times c.xtended to the higher romance,) which have aided

the imagination of Boccace and La Fontaine. These com-
positions are certainly more entertaining than those of the

troubadours ; but, contrary to what I liave said of the latter,

they often gain by appearing in a modern dress. Their
versification, which doubtless had its charm when listened to

around the hearth of an ancient castle, is very languid and
prosaic, and suitable enough to the tedious prolixity into

which the narrative is apt to fall
;
and though we find many

sallies of that arch and sprightly simplicity which character-

izes the old language of Fi’ance as well as England, it

requires, upon the whole, a factitious taste to relish these

Norman tales, considered as poetry in the higher sense of

the word, distinguished from metrical fiction.

A manner very different from that of the fabliaux was
Roman (tela adopted ill the Roman de la Rose, begun by IVil-

liam de Loris about 1250, and completed by John
de Meun half a century later. This poem, which contains

about 1G,000 lines in the usual octo-syllable verse, from
which the early French writers seldom deviated, is an alle-

gorical vision, wherein love and the other passions or qualities

1 [Though the stories of Arthur were
not invented by the Etigli.sh out of jeal-

ousy of Charleitmgne, it has been Ingen-

iously conjectured and rendered highly

probable by Mr. Sharon Turner, that
the history by Geoffrey of Monmouth
was composed with a political view to dis-

play the itidependence and dignity of the

British crown, and was intended, conse-
quently, as a counterpoise to that of
Turpin, which never became popular in
England. It is doubtful, in my judg-
ment, whether Geoffrey borrowed so much
from Armorican traditions as he pre*

tended.]
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connected with it pass over the stage, without the interven-

tion, I believe, of any less ah.<tract jiersonages. Tliough

similar allegories were not unknown to the ancients, and,

which is more to the purpose, may be found in other produc-

tions of the thirteenth century, none had been constructed so

elaborately as that of the Roman de la Rose. Cold and
tedious as we now consider this species of poetry, it originated

in the creative power of imagination, and appealed to more
refined feeling than the common metrical narratives could

e.vcitc. This poem was highly popular in the middle ages,

and became the source of those num(!rous allegories which
had not cca.sed in the seventeenth century.

The French language was employed in prose as well as in

metre. Indeed it seems to have had almost an ^0^)5,

exclusive privilege in this respect. “ The Ian- French

guage of Oil,” says Dante, in his treatise on vul-

gar speech, “ prefers its claim to be ranked above those of Oc
and Si (Provenjal and Italian), on the ground that all trans-

lations or compositions in prose have been written therein,

from its greater facility and grace, such as the books com-
piled from the Trojan and Roman stories, the delightful

fables about Arthur, and many other works of history and
science.” * I have mentioned already the sermons of St.

Bernard and translations from Scripture. The laws of the

kingdom of Jerusalem purport to have been drawn up imme-
diately after the first crusade, and though their language has

been materially altered, there seems no doubt that they were

originally compiled in French.* Besides some charters,

there arc said to have been prose romances before the year

1200.® Early in the next age Ville Hardouin, seneschal of

* Prose e Rime di Dante. Venes5. 1758,
t. Iv. p- 261. Djinte’s word.-^, biblla cum
Trojanornm Uomanorumquo gostibus
compUata, seem to bear no other mean-
ini; than what I have j^iven. But there
may be a doubt whether bibtia U ever
used except for the .Scriptures; and the
Italian translator renders it, cic^ la bib*

bia, i fitti de i Trojani, e de i Romani.
In this case somethin}; is wrong in the
original Ijntin,aod Dante will haveallud-
cd to the translations of parts of Scrip-

ture made into French, os mentioned in

the text.
* The Assises de J6rus.alem have un-

dergone two revisions; one, in 1250. by
order of John d'lbclin, count of Jaffa,

and a second in 1369, by sixteen com-
missioners chosen by the states of tho
kingdom of Cypro.s. Their language
seems to bo such as might be expected
from the time of tho former revision.

3 Several prose romances were writfen

or translated from tho Latin, about 1170,

and afterwards. Mr. Ellis seems in-

clined to dispute their antiquity. But,
besides the authorities of Rnvali^re

and Tross.an, the latter of which is not

worth much, a late very extensively in-

formed writer seems to have put this

matter out of doubt. Roquefort Fla-

mericourt, Etat de U Poesie Fnincaise

dans les 12me et 13*"® siteles, Paris, 1816,

p. 147
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Ciunpa;rne, recorded the cai>tnre of Coiistiintinople in the

fourth crusade, an expedition, the glory and reward of which

he had personally shared, and, as every original work of prior

date has either perislied or is of small imi)ortanee, may be

deemed the father of French pro.se. The Estahlisliments of

St. Louis, and the law treatise of Beaumaiioir, fill up the

interval of the thirteenth century, and before its conclusion

we must suppose the excellent memoirs of Joinville to have

been composed, since they are dedicated to Louis X. in 131o,

when the autlior could hardly be le.ss than ninety years of

age. AV^ithout prosecuting any further the history of French

literature, I will only mention the translations of Livy and

Sallust, made in the reign and by the order of John, with

those of Qe.sar, Suetonius, Ovid, and parts of Cicero, which

are due to his sucees.sor Charles V.*

I confess myself wholly uninformed as to the original

Spanish formation of the Spanish language, and as to the

innguage. epoch of its separation into the two princi])al dia-

lects of Castile and Portugal, or Gallicia;’^ nor should I

perhaps htive alluded to the literature of that j)eninsula, were

it not for a remarkable poem which shines out among the

minor lights of tho.se times. This is a metrical life of the

Cid Huy Diaz, written in a barbarous style and with the

rudest inequality of metisure, but with a truly Homeric

warmth and viv.acity of delineation. It is much to be

regretted that the author’s name has perished ; but its date

has been referred by some to the middle of the twelfth cen-

tury, while the hero’s actions were yet recent, and before the

taste of Spain had been corrupted by the Proven9al trouba-

dours, whose extremely different manner would, if it did not

1 Villarut. Ilifst. de France, t. xl. p . 121

;

De Sadc. Vie Ue Petmrque, t. iii. p. 548.

Charles V. had more leaniing than most
princes of his time. Christine de Pisan,

a lady who has written memoirs, or

rather an eulofcy of him, says that his

father le fist introdire cn lettres moult
8ufiisamim!nt, et hint que compotvmnuMit
entt*ndoit son r^atin, et soufilsammpnt

scavoit les n‘glcs de gminniainr
;
la quelle

chose plcust a dieu qu’ainsi fu.st necou-

tumee entre les princes. Collect, de

Mem. fc. V. p. 103, 190. &c.
s The earliest Spanish that I remember

to have wen i.s an instrument in Mar-

teniie, The.'^aurus Anecdotorum. t, i. p.

203 ;
the date of which is 1095. Persons

more conversant with the antiquities of

that country may pos,sibly go further
back. Anotlier of 1101 is published in
Marina’s Teoria de las Cortes, t. lii. p. 1

It is in a Vidimus by Peter the Cruel,
and cannot, I presume, have been a
translation from the Latin. Yet the ed-
itors of Nouveau Tr. de Diplom. mention
a charter of 1243. as the earliest they are
acquainted with in the Spanish langu.age,

t. iv. p, 525.
Charters in tho Gorman language, ac-

cording to tho same work, first appear
in the time of the einpei-or Rmiolph,
after 1272, and became usual in the
next century, p. 623. But Struvius
mentions an instrument of 1235, ns the
earlie.^t Id German. Corp. Hist. Germ,
p. 457.
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pervert the poet’s genius, at least have impeded his popular-

ity. A very competent judge has pronounced the poem of

the Cid to be “ decidedly and beyond comparison the finest in

the Spanish language.” It is at least superior to any tliat

was written in Europe before the appearance of Dante.'

A strange obscurity envelops the infancy of the Italian

language. Though it is certain that grammatical

Latin had ceased to be employed in ordinary dis- writ«ni in

course, at least from the time of Charlemagne, we
have not a single passage of undisputed authenticity, in

the current idiom, for nearly four centuries afterwards.

Though Italian phrases are mixed up in the barbarous jar-

gon of some charters, not an instrument is extant in that

language before the year 1200, unless we may reckon one in

the Sardinian dialect (which I believe was rather Proven9al

than Italian), noticed by Muratori.* Nor is there a vestige

of Italian poetry older than a few fragments of Ciullo d’Al-

camo, a Sicilian, who must have written before 1193, since

he mentions Saladin as then living.* This may strike us as

the more remarkable, when we consider the political circum-

stances of Italy in the eleventh and twelfth centuries. From
the struggles of her spirited republics against the emperors
and their internal factions, we might, upon all general rea-

soning, anticipate the early use and vigorous cultivation of

their native language. Even if it were not yet ripe for

historians and philosophers, it is strange that no poet should

have been inspired with songs of triumph or invective by the

various fortunes of his country. But, on the contraiy, the

poets of Lombardy became troubadours, and wasted their

genius in Provencal love strains at the courts of princes.

The Milanese and other Lombard dialects were, indeed,

exceedingly rude ; but this rudeness separated them more
decidedly from Latin : nor is it possible that the Lombards
could have employed that language intelligibly for any public

or domestic purpose. And indeed in the earliest Italian

1 An extract from this poem was pub- sages in the third Tolume of his History
lished in 1808 by Mr. Southey, at the of Soutberu Literature. This populs^
end of his ** Chronicle uf the Old, the and elegant work contains some interest-

materials of which it partly suppliedf ing and not very common information aa

accompanied by an excellent version by to the early Spanish poets in the Proven-
a gentleman who is distinguished, among cal dialect, as well as those who wrote in
many other talents, for an unrivalled Castilian,
felicity in expressing the peculiar manner s Dissert. 82 .

of authors whom he translates or ImU ’ Tirabosebi, t. iv. p. S40.
tales. M. SUmoodi has given other pas*

VOL. 111. 27
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compositions that have been published, the new language is

60 ihorouglily formed, that it is natunil to infer a very long
disuse of that from which it was derived. The Sicilians

claim the glory of having first mlapted their own harmonious
dialect to poetry. Frederic II. lx)th encouraged their art

and cultivated it; among the very first essays of Italian

verse we find his productions and those of his chancellor

Piero delle Vigne. Thus Italy was destined to owe the be-

ginnings of her national literature to a foreigner and an
enemy. These poems are very short and few ; those as-

cribed to St. Francis about the same time are hardly distin-

guishable from prose ; but after the middle of the thirteenth

century the Tuscan poets awoke to a sense of the beauties

which their native language, refined from the impurities of
vulgar speech,* could display, and the genius of Italian liter-

ature was rocked upon the restless waves of the Florentine

democracy. Ricordano Malespini, the first historian, and
nearly the first prose writer in Italian, left memorials of the

republic down to the year 1281, which was that of his

death, and it was continued by Giacchetto Malespini to 1286.

These are little inferior in purity of style to the best Tuscan
authors ; for it is the singular fate of that language to have
spared itself all intermediate stages of refinement, and, start-

ing the last in the race, to have arrived almost instantaneous-

ly at the goal. There is an interval of not much more than

half a century between the short fragment of Ciullo d’Alca-

mo, mentioned above, and the poems of Guido Guinizzelli,

Guitone d’Arezzo, and Guido Cavalcante, which, in their

diction and turn of thought, are sometimes not unworthy of

Petrarch.*

1 Daote^ In his treatiae De Tulgari Elo*

quentiit, reckons fourteen or fifteen di&«

lects. spoken In different parts of Italy,

all of which were debased by impure
modes of expression. But the noble,

principal, and courtly Italian idiom,’*

was that which belonged to every city,

and seemed to belong to none, and
which, if Italy had a court, would be the

language of that court, p. 274, 277.

Allo^ng for the metaphysical obsca>

ritj in which Dante chooses to envelop

the subject, this might perhaps be said

at present. The Florentine dialect has

its peculiarities, which distinguish it

from the general Italian language,

though these are seldom discerned by
ibreigners, nor always by natives, with

whom Tuscan is the proper denomina
tion of their national tongue.

* Tiraboschi, t. Iv. p.30M77. Gin-
guend, vol. i. c. 6. The style of the
Vita Nuova of Dante, written soon after
the death of his Beatrice, which hap>
penod in 1290, is hardly distinguishable,
oy a foreigner, from that of Machiavel
or Castlgllone. Yet so recent was the
adoption of this language, that the cele>
brated master of Dante, Brunetto I^tlni,
had written his Tetoro in French

; and
gives as a reason for It, that it was a
more agreeable and useful language than
Ills own. £t se aucuns demandoit pour-
quo! chls livre est ecris en Romans, selon
la raison de France, poor chose que nous
Bommes Ytalien, je diroie qne ch’est pour
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But at the beginning of the next age arose a much greater

genius, the true father of Italian poetry, and the

first name in tlie literature of the middle ages.

This was Dante, or Durante Alighieri, bom in 1265, of a

respectable family at Florence. Attached to the Guelf
party, which had then olitained a final ascendency over its

rival, he might justly proiol.-^e himself the natural reward of

talents under a free government, public trust and the esteem

of his compatriots. But the Guelfs unhap[)ily were split

into two factions, the Bianchi and the Neri, with the former

of whom, and, as it proved, the unsuccessful side, Dante was
connected. In 1300 he filled the office of one of the Priori,

or chief magistnites at Florence ;
and having manifested in

this, as was alleged, some partiality towards the Bianchi, a
sentence of proscription passed against him about two years

afterwards, when it became the turn of the opposite faction

to triumph. Banished from his country, and baffled in sev-

eral efforts of his friends to restore their fortunes, he had no
resource but at the courts of the Scalas at Verona, and other

Italian princes, attaching himself in adversity to the Imperial

interests, and tasting, in his own language, the bitterness of

another’s bread.^ In this state of exile be finished, if he did

not commence, his great poem, the Divine Comedy ; a rep-

resentation of the three kingdoms of futurity, HeU, Purga-
tory, and Paradise, divided into one hundred cantos, and
containing about 14,000 lines. He died at Ravenna in 1321.

Dante is among the very few who have created the na-

tional poetry of their country. For notwithstanding the pol-

ished elegance of some earlier Italian verse, it had been

confined to amorous sentiment ; and it was yet to be seen

that the language could sustain, for a greater length than any
existing poem except the Iliad, the varied style of narration,

reasoning, and ornament. Of all writers he is the most un-

questionably original. Virgil was indeed his inspiring genius,

as he declares himself, and as may sometimes be perceived in

his diction ; but his tone is so peculiar and characteristic, that

chose qae noas sommee eo France

;

I'antre pourcboee gue la parleure fn fst

plus lielitable et plus (ommune a toutes

gfru There is said to be a uianuiicript

hl!»tory of Venice down to 1276. in the
Florentine librar)*, written in French by
llartin do Canale, who sa>9 that he has
cboeen that language, parceque lalaugue

flranceise cort parmi le monde, et est la

plus delitable a lire et a oir que nulle

autre. Qlnguene, toI. 1. p. 384.

1 Tu proTerai si (says Cacciaguida t«

him) come sk di sale

11 pane altrui, e come 4 duro calle

II sceudere e U salir per altrui scale.

Paradis, caut. 16
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few readers would be willing at first to acknowledge any re-

semblance. He possessed, in an extraordinary degree, a
command of language, the abuse of which led to his obscurity

and licentious innovations. No poet ever excelled him in

conciseness, and in the rare talent of finishing his pictures by
a few bold touches ; the merit of Pindar in his better hours.

How prolix would the stories of Francesca or of Ugolino
have become in the hands of Ariosto, or of Ta-so, or of Ovid,

or of Spenser ! This excellence indeed is most striking in

the first part of his poem. Having formed his plan so as to

give an equal length to the three regions of his spiritual

world, he found himself unable to vary the images of hope
or beatitude, and the Paradise is a continual accumulation of

descriptions, separately beautiful, but uniform and tedious.

Though images derived from light and music are the most
pleasing, and can be borne longer in poetry than any others,

their sweetness palls upon the sense by frequent repetition,

and we require the intermixture of sharper flavors. Yet
there are detached passages of great excellence in this third

part of Dante’s poem ; and even in the long theological dis-

cussions which occupy the greater proportion of its thirty-

three cantos, it is impossible not to admire the enunciation

of abstract positions with remarkable energy, conciseness, and
sometimes perspicuity. The first twelve cantos of the Pur-
gatory are an almost continual flow of soft and brilliant

poetry. The last seven are also very splendid ; but there is

some heaviness in the intermediate parts. Fame has justly

given the preference to the Inferno, which displays through-

out a more vigorous and masterly conception ; but the mind
of Dante cannot be thoroughly appreciated without a perusal

of his entire poem.
The most forced and unnatural turns, the most barbarous

licenses of idiom, are found in this poet, whose power of ex-

pression is at other times so peculiarly happy. His style is

indeed generally free from those conceits of thought wliich

discredited the other p>oets of his country ; but no sense is too

remote for a word which he finds convenient for his measure
or his rhyme. It seems indeed as if he never altered a line

on account of the necessity of rhyme, but forced another, or

perhaps a third, into company with it. For many of his

faults no sufficient excuse can be made. But it is candid to

remember, that Dante, writing almost in the infancy of a
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language, which he contributed to create, was not to antici-

pate that words which he bon-owed from the Latin, and from

the provincial dialects, would by accident, or through the ti-

midity of later writers, lose their place in the cla.«sical idiom

of Italy. If Petrarch, Bembo, and a few more, had not

aimed rather at purity than copiousness, the phrases which

now appear barbarous, and are at least obsolete, might have

been fixed by use in poetical language.

The great characteristic excellence of Dante is elevation

of sentiment, to which his compressed diction and the em-
phatic cadences of his measure admirably correspond. We
read him, not as an amusing poet, but as a master of moral

wisdom, with reverence and awe. Fresh from the deep and
serious, though somewhat barren studies of philosophy, and
schooled in the severer discipline of experience, he has made
of his poem a mirror of his mind and life, the register of his

solicitudes and sorrows, and of the speculations in which he
sought to escape their recollection. The banished magistrate

of Florence, the disciple of Brunette Latini, the statesman

accustomed to trace the varying fiuctuations of Italian fac-

tion, is forever before our eyes. For this reason, even the

proiligal display of erudition, which in an epic poem would
be entirely misplaced, increases the respect we feel for the

poet, though it does not tend to the reader’s gratification.

Except Milton, he is much the most learned of all the great

poets, and, relatively to his age, far more learned than Mil-

ton. In one so highly endowed by nature, and so consum-

mate by instruction, we may well sympathize with a resent-

ment which exile and poverty rendered perpetually fresh.

The heart of Dante was naturally sensible, and even tender;

his poetry is full of simple comparisons from rural life ; and
the sincerity of his early passion for Beatrice pierces through
the veil of allegory which surrounds her. But the memory
of his injuries pursues him into the immensity of etern^
light ; and, in the company of saints and angels, his unfor-

giving spirit darkens at the name of Florence.^

This great poem was received in Italy with that enthu-

siastic admiration which attaches itself to works of genius

only in ages too rude to listen to the envy of competitors, or

the fastidiousness of critics. Almost every library in that

I Paradlao, cant. 16
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country contains manuscript copies of the Divine Comedy,
and an account of those wlio have abridged or commented

upon it would swell to a volume. It was thrice printed in

the year 1472, and at least nine times within the fifteenth

century. The city of Florence in 1373, with a magnanimity

which almost redeems her original injustice, appointed a pub-

lic professor to read lectures upon Dante ; and it was hardly

le.ss honorable to the poet’s memory that the first person se-

lected for this office was Boccaccio. The universities of Pisa

and Piacenza imitated this example ; but it is probable that

Dante’s abstruse |)hilosophy was often more regarded in their

chairs than his liigher excellences.* Italy indeed, and all

Europe, had reason to be proud of such a master. Since

Claud ian, there had been seen for nine hundred years no

considerable body of poetry, except the Spanish poem of the

Cid, of which no one had heard beyond the peninsula, that

could be said to pass mediocrity ; and we must go much
further back than Claudian to find any one capable of being

compared with Dante. His appearance made an epoch in

the intellectual history of modern nations, and banished the

discouraging suspicion which long ages of lethargy tended to

excite, that nature had exhausted her fertility in the great

poets of Greece and Rome. It was as if, at some of the an-

cient games, a stranger had appeared upon the plain, and
thrown his quoit among the marks of former casts which tra-

dition had ascribed to the demigods. But the admiration of

Dante, though it gave a general impulse to the human mind,

did not produce imitators. I am unaware at least of any
writer, in whatever language, who can be said to have fol-

lowed the steps of Dante : I mean not so much in his sub-

ject as in the character of his genius and style. His orbit is

still all his own, and the track of his wheels can never be

confounded with that of a rival.*

In the same year that Dante was expelled from Florence,

p trarch
^ notary, by name Petracco, was involved in a

*
similar banishment. Retired to Arezzo, he there

became the father of Francis Petrarch. This great man

1 TelUf VitA di Dante. Xiraboeohi. sufAced. Bat besides sereral legendary
s The source from which Dante de* yisions of the 12th and 13th centuries, it

rived the scheme and general idea of his seems probable that he derived hints from
poem has been a subject of inquiry in the Tesoretto of his master in philo*
Italy. To his original mind one might sophical studies, Brnnetto Latini. Gin*
bare thought the sixth ..ICneid wouldhaTO guen^, t. U. p. 8.
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shiired of course, during bis early years, in the adverse for-

tune of his family, which he was invincibly reluctant to re-

store, according to his father’s wish, by the profession of Ju-

risprudence. The strong bias of nature determined him to

polite lettere and poetry. These are seldom the fountains of

wealth
;
yet they would perhaps hitve been such to Petr.irch,

if his temper could have borne the sacritiee of liberty for

any worldly acquisitions. At the city of Avignon, where hi.s

parents had latterly resided, his graceful appearance and the

reputation of his talents attracted one of the Colonna liunily,

then bishop of Lombes in Gascony. In him, and in other

members of that great house, never so illustrious as in the

fourteenth century, he experienced the union of patronage

and friendship. This, however, was not confined to the Co-
lonnas. Unlike Dante, no poet was ever so liberally and
sincerely encouraged by the great ;

nor did atiy perhaps ever

carry to that perilous intercourse a spirit more irritably inde-

pendent, or more free from interested adulation. He praised

his friends lavishly because he loved them ardently ; but his

temper was easily susceptible of offence, and there must have
been much to tolerate in that restlessness and jealousy of

reputation which is perhaps the inevitable failing of a poet.^

But everything was forgiven to a man who was the ac-

knowledged boast of his age and country. Clement VI. con-

ferred one or two sinecure benefices upon Petrarch, and
would probably have raised him to a bishopric if he had
chosen to adopt the ecclesiasticjil profession. But he never

took orders, the cleriesil tonsure being a sufficient qualification

for holding canonries. The same pope even afforded him the

post of apostolical secretary, and this was repeated by Inno-

cent VI. I know not whether we should ascribe to mag-
nanimity or to a politic motive the behavior of Clement VI.

^ There is an unplcaslog proof of this

quality in a letter to lioceaccio on Dante,
M ho-^e merit be rather diftingenuou.«ly ex-
tenuates; and whose popularity evid«ntly
•tung him to the quick. Du Sade, t. iii.

p. 512. Yet wo jud^ so ill of ourselves,
that I’etrarch chose envy as the vice from
which of all others he was most free. In
his diilogue with St. Augustin, he says:
Quicquid Ubuerit, dicito; modo me non
accu.ses invidifc. Aua Utinam non tibi

magis superbia quam invidia nocuisset

:

uam hoc crimlne, me judice, lilH>r es.

De Coutemptu Muudi) edit. 1581, p.

I have read in some modern book, but
know not where to seek the passfige, that
Petrarch did not intend to allude to

Dante in the letter to Doccaccio men-
tioned above, but rather to Zanobi Strata,

a couteuiporary Florentine poet, whom,
however forgotten at present, , the bad
taste of a party in criticism preferred to

himself. -—Matteo ViiUni mentions them
together a.s the two great ornaments of
his age. This conjecture seems probable,

for some expres.‘*ious are not in the least

applicable to Dante. But whichever was
intended, the letter equally shows the
irritable humor of Petrarch.

Digitized by Googic



• 424 PETRARCH. Chap. IX. Pabt II.

towards Petrarch, who had pursued a course as vexatious as
possible to the Holy See. For not only he made the resi-

dence of the supreme pontiffs at Avignon, and the vices of
their court, the topic of invectives, too well founded to be
despised, but he had ostentatiously put himself forward as the
supporter of Nicola di Rienzi in a project which could evi-

dently have no other aim than to wrest the city of Rome
from the temporal sovereignty of its bishop. Nor was the
friendship and society of Petrarch less courted by the most
respectable Italian princes ; by Robert king of Naples, by
the Visconti, the Corrcggi of Parma, the fiiraous doge of
Venice, Andrew Dandolo, and the Carrara family of Padua,
under whose protection he spent the latter years of his life.

Stories are related of the res[)cct shown to him by men in

humbler stations which are perhaps still more satisfactory.^

But the most conspicuous testimony of public esteem was
bestowed by tiie city of Rome, in his solemn coronation as
laureate poet in the Capitol. This ceremony took place in

1341 ; and it is remarkable that Petrarch had at tliat time
composed no works which could, in our estimation, give him
pretensions to so singular an honor.

The moral character of Petrarch was formed of disposi-

tions peculiarly calculated for a {>oet. An enthusiast in the

emotions of love and friendship, of glory, of patriotism, of
religion, he gave the rein to all their impulses ; and there is

not perhaps a page in his Italian writing which does not bear
the trace of one or other of these affections. By far the most
predominant, and that which has given the greatest celebrity

to his name, is his passion for Laura. Twenty years of un-
requited and almost unaspiring love were lightened by song

;

and the attachment, which, having long survived the beauty
of its object,* seems to have at one time nearly passed from

I A froldsmith of Bergamo, by name
Henry Capra, flmittea with an entbufli-

astic love of lettersi, and of Petrarch,

earnestly requested the honor of a vi.sit

from the poet. The house of this good
tradesman was full of representations of

his person, and of inscriptions with bU
name and arms. No expense had been
spared in copying all his works as they
appeared. He was received by Capra
with a princely m gniflceuce; lodged in

a chamber hung with purple, and a
splendid bed on which no one before or

aAer him was permitted to sleep. Gold*

smiths, os wo may judge by this instance,
wore opulent persons

;
yet the friends of

Petrarch dissuaded him from the visit, as
derogatory to hi.y own elevated station.
Be Sade, t. iii. p. 496.

3 See the beautiful sonnet, Erano i ca-
pe! d^oro air aura sparsi. In a famous
passage of his Confessions, he says : Cor-
pus illud egregium morbis et crobris par-
tubusexbau.stum,multum pri.stini vigorls
amisit. Those who maintain the virginity
of Laura are forced to read pfrtnrbalionX’‘

6u5, instead of partubus. Two tranu-
Bcripts in the royal library at Paris have
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the heart to the fancy, was changed to an intenser feeling,

and to a sort of celestial adoration, by her death. Laura, be-

fore the time of Petrarch’s first accidental meeting with her,

was united in marriage with another ; a fact which, besides

some more particular evidence, appears to me deducible from
the whole tenor of his poetry.* Such a passion is undoubt-

edly not capable of a moral defence
;
nor would I seek its

palliation so much in the prevalent manners of his age, by
which however the conduct of even good men is generally

not a little influenced, as in the infirmity of Petrarch’s char-

acter, which induced him both to obey and to justify the emo-
tions of his hean. The lady too, whose virtue and prudence
we are not to question, seems to have tempered the light and
shadow of her countenance so as to preserve her admirer

from despair, and consequently to prolong his suflferings and
servitude.

The general excellences of Petrarch are his command over

the music of his native language, his correctness of style,

scarcely two or three words that he has used having been
rejected by later writers, his exquisite elegance of diction,

improved by the perpetual study of Virgil
;
but, far above

all, that tone of pure and melancholy sentiment which has

something in it unearthly, and forms a strong contrast to the

amatory poems of antiquity. Most of these are either licen-

tious or uninteresting ; and those of Catullus, a man endowed
by nature with deep and serious sensibility, and a poet, in my
opinion, of greater and more varied genius than Petrarch,

are contaminated above all the rest with the most degrading

grossness. Of this there is not a single instance in the poet

of Vaucluse ; and his strains, diffused and admired as they

have been, may have conferred a benefit that criticism cannot

estimate, in giving elevation and refinement to the imagina-

tions of youth. The great defect of Petrarch was his

want of strong original conception, which prevented him
from throwing off the affected and overstrained manner of

the Proven9al troubadours, and of the earlier Italian poets.

Among his poems the Triumphs are perhaps superior to the

Odes, as the latter are to the Sonnets; and of the latter,

the contraction ptbus^ which leavra the in this
;
bnt I am clear that corpus ex*

matter o|>en to controversy. De Sade hauatum partubus is much the more
contends that ** crebris'’ is less applicable elegant Latin expression of the two
to ** perturbationibus than to '*partu- t [Notb III.]

bus.*’ Ido not know that there is much
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those written subsequently to the death of Laura are in gen-

eral the best. But that constrained and laborious measure

cannot equal the graceful flow of the canzone, or the vigor-

ous compression of the terza rima. The Triumphs have also

a claim to superiority, as the only poetical composition of

Petrarch that extends to any considerable length. Tliey are

in some degree perhaps an imitation of the dramatic Myste-

ries, and form at least the earliest specimens of a kind of

poetry not uncommon in later times, wherein real and al-

legorical personages are intermingled in a musk or scenic

representation.*

None of the principal modern languages was so late iu its

Engiuii i»n- formation, or in its application to the purposes of
guage. literature, as the English. This arose, as is well

known, out of the Saxon branch of the Great Teutonic stock

spoken in England till after the Conquest, From this mother
dialect our English differs less in respect of etymology, than

of syntax, idiom, and flection. In so gradual a transition as

probably took place, and one so sparingly marked by any
existing evidence, we cannot well assign a definite origin to

our present language. The question of identity is almost

as perplexing in languages as in individuals. But, in the

reign of Henry II., a version of Wace’s poem of Brut, by
one Layamon, a priest of Ernly-upon-Severn, exhibits as it

were the chrysalis of the English language, in a very corrupt

modification of the Anglo-Saxon.* V'ery soon afterwards the

1 [I leave this as It stood. But my
own taste has changed. I retract alto-

gether the preference here given to the
Triumphs above the Cansoolf and doubt
whether the latter arc superior to the
Sonnets. This at lca.<<t is not the opinion
of Italian critics, who ought to ^ the
most competent. 1848.)

* A sufficient extract from this work
of Layamon lias been puhli.slied by Mr.
£llis, in hU Specimens of Early Eugii.'^b

Poetry, vol. I. p. 61. This extnu*t con-
tains, be observes, no word which we are
under the necessity of ascribing to a
French origin.

[Layamon, as is now supposed, wrote
in the reign of John. See Sir Frederick

Madden’s edition, and Mr. Wright’s Bio-

gpraphia Literaria. The best reason seems
to be that be speaks of Eleanor, queen
of Henry, as then dead, which took place

In 1204. But It requires a vast knowl-
edge of the language to And a date by
the use or disuse of particular forms

;
the

idiom of one part of England not being
similar to that of another In grammatical
flections. See Quarterly Review for April
1848.

The entire work of Layamon contains
a small number of words taken from the
French

;
about fifty In the original text,

and about forty more in tb.at of a manu-
script, perhaps half a century later, and
very considerably altered in consequence
of the progress of our language. Many
of these words derived from the French
express new ideas, as admiral, astronomy,
baron, mantel, &c. ^^The language of
Layamon,” says Sir Frederick Madden,

belongs to that trausitiou period in
which the groundwork of .\nglo*Saxon
phraseology and grammar still existed,

although gradually yielding to the influ-

ence of the popular forms of speech. We
And in it, as in the later portion of the
Saxon Chronicle, marked indications of a
tendency to adopt those teruiinatioos and
sounds which characterise a language in
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new formation was better developed ; and some metrical

pieces, referred by critics to the earlier part of the thirteenth

century, differ but little from our legitimate grammar.* About
the beginning of Edward I.’s reign, Robert, a monk of Glou-

cester, composed a metrical chronicle from the history of

Geoffrey of Monmouth, which he continued to his own time.

This work, with a similar chronicle of Rol>ert Manning, a

monk of Brunne (Bourne) in Lincolnshire, nearly thirty

years later, stand at the head of our English poetry. The
romance of Sir Tristrem, ascribed to Thomas of Ercelcloune,

surnamed the Rhymer, a Scottish minstrel, has recently laid

claim to somewhat higher antiquity.* In the fourteenth cen-

tury a great number of metrical romances were translated

from the French. It requires no sm.all portion of indulgence

to s|)eak favorably of any of these early English productions.

A poetical line may no doubt occasionally be found ; but in

general the narration is as heavy and prolix as the versifica-

tion is unmusical.* The first English writer who can be read

with approbation is William Langland, the author of Piers

Plowman’s vision, a severe satire u[)on the clergy. Though
his measure is more uncouth than that of his predecessors,

there is real energy in his conceptions, which he caught not

from the chimeras of knight-errantry, but the actual manners
and opinions of his time.

The very slow progress of the English language, as an

instrument of literature, is chiefly to be ascribed caa»«of it»

to the effects of the Norman conquest, in degrad- »iow prog-

ing the native inhabitants and transferring all

power and riches to foreigners. The barons, without per-

a state of change, and which are apparent
also in some other branches of the Teu-
tonic tongue. The use of a as an article— the change of the Anglo-Saxon ter-

minations a and an into e and cn,as well

as the disregard of inflections and genders
— the uia.«culine forms given to neuter
nouns in the plural— the neglect of the
feminine tenuioations of adjectives and
pronouns, and confusion l^tween the
definite and indefinite declensions— the
introduction of the preposition to before
infinitives, and occasional use of weak
preterites of verbs and participles instead
of strong — the constant recurrence of
er for or in the plurals of verbs — together
with the uncertainty of the rule for the
government of prepositions — all these
variations, more or less risible in the two

texts of Layamon,combined with the row-
el-changes. which are numerous though
not altogether arbitrary, will show, at

once the progress made in two centuries,

in departing from the ancient and purer
grammatical forms, as found in Anglo-
Saxon manuscripts.*’ Preface, p. xxriii.j

t Wartou's History of English Poetry,

Ellis's Specimens.
* This conjecture of Scott has not been

fororably received by later critics.

8 Warton printed copious extracts from
some of these. Kitson gave several of

them entire to the press. And Mr. Ellis

has adopted the only plan which could

render them palatable, by IntermingUng

short passages, where the original is

rather above its usual mediocrity, with

his own lively analysis.
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haps one exception, and a large proportion of the gentry,

were of French descent, and preserved among themselves

the speech of their fathers. This continued much longer

than we should naturally have expected ; even after the loss

of Normandy had snapped the thread of French connections,

and they began to pride themselves in the name of English-

men, and in the inheritance of traditionary English privileges.

Bobert of Gloucester has a remarkable passage, which proves

that in his time, somewhere about 1290, the superior ranks

continued to use the French language.* Ralph Higden, about

the early part of hidward III.’s reign, though his expressions

do not go the same length, a.sserts, that “ gentlemen’s children

are taught to speak French from the time they are rocked in

their cradle ; and uplandish (country) or inferior men will

liken themselves to gentlemen, and learn with great business

for to speak French, for to be the more told of.” Notwith-

standing, however, this predominance of French among the

higher class, I do not think that sonte modern critics are war-

ranted in concluding that they were in general ignorant of

the English tongue. Men living upon their estates among
their tenantry, whom they welcomed in their halls, and whose
assistance they were i>erpetually needing in war and civil

frays, would hardly have permitted such a barrier to obstruct

their intercourse. For we cannot, at the utmost, presume
that French was so well known to the English commonalty
in the thirteenth century as English is at present to the same
class in Wales and the Scottish Highlands. It may be
remarked also, that the institution of trial by jury must have
rendered a knowledge of English almost indispensable to

those who administered justice. There is a proclamation of

Edward I. in Rymer, where he endeavors to excite his sub-

jects against the king of France by imputing to him the

intention of conquering the countiy and abolishing the Eng-
lish language (linguam delere Anglicanam), and this is fre-

quently repeated in the proclamations of Edward III.* In

his time, or perhaps a little before, the native language had

become more familiar than French in common use, even with

1 The eTidencei of this general em> Canterbniy Tales; and by Ritson, in the
ployment and gradual disuse of French preface to his Metrical Romances, Tol. i.

in conrersation and writing are collected p. 70.

by Tyrwhitt, in a dissertation on the * Rymer, t. t. p. 400; t. tL p. 642, et

ancient English language, prefixed to the alibi,

fourth Tolume of his edition of Chaucer's
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the court and nobility. Hence the numerous translations of

metrical romance.s, which are chiefly referred to his reign.

An important change was effected in 13G2 by a statute, which

enacts tliat all pleas in courts of justice shall be pleaded,

debated, and judged in English. But Latin was by tliis act

to be employed in drawing the record ; for there seems to

have still continued a sort of prejudice against the use of

English as a written language. The earliest English instru-

ment known to exist is said to bear the date of 1343.* And
there are but few entries in our own tongue upon the rolls of

parliament before the reign of Henry VI., after whose acces-

sion its use becomes very common.® Sir .John Mandeville,

about 1356, may pass for the father of English prose, no

original work being so ancient as his Travels. But the

translation of the Bible and other writings by Wicliffe,

nearly thirty years afterwards, taught us the copiousness

and energy of which our native dialect was capable ; and

it was employed in the fifteenth century by two writers

of distinguished merit, Bishop Pecock and Sir John For-

tescue.

But the principal ornament of our English literature was
Geoffrey Chaucer, who, with Dante and Petrarch,

fills up the triumvirate of great poets in the middle

ages. Chaucer was bom in 1328, and his life extended

to the last year of the fourteenth century. That rude and
ignorant generation was not likely to feel the admiration of

native genius as warmly as the compatriots of Petrarch ; but

he enjoyed the favor of Edward III., and still more conspic-

uously of John duke of Lancaster; his fortunes were far

more prosperous than have usually been the lot of poets

;

and a reputation was established beyond competition in his

lifetime, from which no succeeding generation has withheld

its sanction. I cannot, in my own taste, go completely along

with the eulogies that some have bestowed upon Chaucer,

who seems to me to have wanted grandeur, where he is origi-

nal, both in conception and in language. But in vivacity of

imagination and ease of expression, he is above all poets

of the middle time, and comparable perhaps to the greatest

of those who have followed. He invented, or rather intro-

duced from France, and employed with facility the regular

I RItran, p. 80. There 1b odb in Rjrmer of Uie jrear 1885.

« INoi* IV./
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iambic couplet ; and though it was not to be expected that

he should perceive the capacities latent in that measure,

his versification, to which he accommodated a very licen-

tious and arbitrary pronunciation, is uniform and harmoni-

ous.* It is chiefiy, indeed, as a comic poet, and a minute

observer of manners and circumstances, that Chaucer excels.

In serious and moral poetry he is frequently languid and
diffuse ; but he .springs like Antmus from the earth, when his

subject changes to coarse satire, or merry narrative. Among
liis more elevated compositions, the Knight’s Tale is abun-

dantly sufficient to immortalize Chaucer, since it would be
difficult to find anywhere a story better conducted, or told

with more animation and strength of fancy. The second

place may be given to his Troilus and Creseide, a beautiful

and interesting poem, though enfeebled by expansion. But
perhaps the most eminent, or at any rate the most character-

istic te.stimony to his genius will be found in the prologue to

his Canterbury Tales ; a work entirely and exclusively his

own, which can seldom be said of his poetry, and the vivid

delineations of which perhaps very few writers but Shak-
speare could have equalled. As the first original English

poet, if we except Langland, as the inventor of our most
approved measure, as an improver, though with too much
innovation, of our language, and as a faithful witness to the

manners of his age, Chaucer would deserve our reverence,

if he had not also intrinsic claims for excellences, which do
not depend upon any collateral considerations.

The last circumstance which I shall mention, as having

ReTiTai of contributed to restore society from the intellectud
ancient degradation into which it had fallen during the
learning.

ages, is the revival of classical learning.

The Latin language indeed, in which all legal instruments

were drawn up, and of which all ecclesiastics availed them-

selves in their epistolary intercourse, as well as in their more
solemn proceedings, had never ceased to be familiar. Though
many .solecisms and barbarous words occur in the writings

of what were called learned men, they possessed a fluency of

expression in Latin which does not often occur at present

1 See Tyrwhitt^e eewy on the language Nott, who maintains the Tersification of
and Tersiflcation ofChaucer, in the fourth Chaucer to have been wholly founded on
olume of hia edition of the Canterbury accentual and not syllabic regularity. I
Tales. The opinion of this eminent adhere, however, to Tyrwhitt’s doctrine,

critic haa lately b^n controverted by Dr
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During the dark ages, however, properly so called, or the

period from the sixth to the eleventh century, we chiefly

meet with quotations from the Vulgate or from theological

writers. Nevertheless, quotations from the Latin poets are

hardly to be called unusual. Virgil, Ovid, Statius, and Hor-

ace, are brought forward by those who aspired to some lit-

erary reputation, especially during the better periods of that

long twilight, the reigns of Charlemagne and his son in

France, part of the tenth century in Germany, and the elev-

enth in both. The prose writers of Rome are not so familiar,

but in quotations we are apt to find the poets preferred; and
it is certain that a few could be named who were not igno-

rant of Cicero, Sallust, and Livy. A considerable change

took place in the course of the twelfth century,

The polite literature, as ivell as the abstruser sci- tweinh cen-

ence of antiquity, became the subject of cultivation.

Several writers of that age, in different parts of Europe, are

distinguished more or less for elegance, though not absolute

purity of Latin style ; and for their acquaintance with those

ancients, who are its principal models. Such were John of

Salisbury, the acute and learned author of the Polycraticon,

William of Malmsbury, Giraldiis Cambrensis, Roger Hove-
den, in England ; and in foreign countries, Olho of Frisingen,

Saxo Grammaticus, and the best perhaps of all I have named
as to style, Falcandus, the historian of Sicily. In these

we meet with frequent quotations from Livy, Cicero, Pliny,

and other considerable writers of antiquity. The poets were
now admired and even imitated. All metrical Latin before

the latter part of the twelfth century, so fiir as I have seen,

is of little value ; but at this time, and early in the succeed-

ing age, there appeared several versifiers -who aspired to the

renown of following the steps of Virgil and Statius in epic

poetry. Joseph Iscanus, an Englishman, seems to have
been the earliest of these ; his poem on the Trojan war con-

taining an address to Henry II. He wrote another, entitled

Antiocheis, on the third crusade, most of which has perished.

The wars of Frederic Barbarossa were celebrated by Gun-
ther in his Ligurinus ; and not long afterwards, Guillelmus

Brito wrote the Philippis, in honor of Philip Augustus, and
Walter de Chatillon the Alexandreis, taken from the popular

romance of Alexander. None of these poems, I believe,

have much intrinsic merit ; but their existence is a proof of
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taste that could relish, though not of genius that could emu-

late antiquity.^

In the thirteenth century there seems to have been some

decline of classicjil literature, in consequence probably of the

scholastic philosophy, which was then in its greatest vigor;

at least we do not find so many good writers as in the pre-

cedine age. But about the middle of the four-

the four- tcenth, or perhaps a httle sooner, an ardent zeal
teenth.

restoration of ancient learning began to

display itself. The copying of books, for some ages slowly

and sparingly performed in monasteries, had already become

a branch of trade ;
“ and their price was consequently re-

duced. Tiraboschi denies that tlie invention of making pa-

luTcntion P®*" linen rags is older than the middle of

ofiiuen that century ; and although doubts maybe justly

entertained as to the accuracy of this position, yet

the confidence with which so eminent a scholar a<lvances it

is at least a proof that paper manuscripts of an earlier date

are very rare.* Princes became far more attentive to litera-

> Wartou’* HiJt. of EngUah Poetry,

ol. 1. Dl»»ertiition II. Roquefort, Etat

de la Po^le Frau^altte du douxl^me Siecle

p. 18. The following Hnoa from the bo-

ginning of the eighth book of the Philip-

pis seem a fair, or rather a favorable

Bpeclmen of thcfe epics. But I am very

superficially acqu^uted with aoy of

them.

Solverat interea sephyris melioribus

annum
Frigorc depulso veris tepor, ct reno-

vari

Goeperat et viridi gremlo juvenescero

tellus

;

Cum Rea Imta Jovis rideret ad oscula

mater^
Cum jam post tergum Phryxi vectore

relic to

Solis Agenorei premeret rota terga ju-

venci.

The tragedy of Bccerious (Eccelln da

Romanol. by Albortlnus MnssatuS) a
Paduan, and author of a respectable his-

tory, deserves some attention, as the first

attempt to revive the regular tragedy. It

was written soon after 1300. The lan-

guage by no means wants animation,

notwithstanding an unskilful conduct of

the fable. The Eccerinus is printed lu

the tenth volume of Muratorl’s collec-

tion.
* Booksellers appear In the latter part

of the twelfth century. Peter of BloU

mentions a law book which he had pro-
cured a quodam publico maiigono Hbro-

rum. Hist. Littcraire do la Prance, t.lz.

p. 84. In the thirteenth century there

were many copyists by occupation in the
Italian universities. Tiraboschi, t. iv.

72. The number of these at Milan
fore the end of that age is said to have

been fifty. Ibid. But a very small pro-

portion of their labor could have l^n
devoted to purposes merely literary. By
a variety of ordinances, the first of which
bears date in 1276, the booksellers of
Paris were subjected to the control of

the university. Crevler, t. ii. p. 67, 286
The pretext of this was, lest erroneous
copies should obtain circulation. And
this appears to have been the original of

those restraints upon the freedom of pub-
lication. which since the invention of

printing have so much retarded the dif-

fusion of truth by means of that great

Instrument.
3 Tiraboschi, t. v. p. do. On the con-

trary side are Montfaucon, Mabillon,and
Muratori ;

the latter of whom carries up
the invention of our ordinary papurtothe
year 1000. ButTiraboschl contends that
the paper used in manuscripts of fto

early an age was made from cotton rags,

and, apparently from the inferior dura-
bility of that material, not frequently
employed. The editors of Nouveau Trai-

te de Diplomatique are of the same opin-
ion, and doubt the use of linen paper be-
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ture when it was no longer conhned to metaphysical theolo-

gy and canon law. I have already mentioned the transla-

tions from classical authors, made bv command of John and
Charles V. of France.^ These French translations diffused

some acquaintance with ancient history and learning among
our own countrymen. The public libraries as-

sumed a more respectable appearance. Louis IX.
‘

had formed one at Paris, in which it does not appear that any
work of elegant literature wiis found.’* At the beginning of

the fourteenth century, only four classical manuscripts exist-

ed in this collection ; of Cicero, Ovid, Lucan, and Boethius.*

The academical library of Oxford, in 1300, consisted of a
few tracts kept in chests under St. Mary’s church. That of

Glastonbury Abbey, in 1240, contained four hundred vol-

umes, among which were Livy, Sallust, Lucan, Virgil, Clau-

dian, and other ancient writers.* But no other, probably, of

that age was so numerous or so valuable. Richard of Bury,
chancellor of England, and Edward III., spared no expense
in collecting a library, the first perhaps that any private man
had formed. But the scarcity of valuable books Wiis still so

great, that he gave the abbot of St. Albans fifty {X)unds

weight of silver for between thirty and forty volumes.*

fbre the year 1800. t. i. p. 617, 521. Meer*
man, well known a writer upon the
antiquities of printing, offered a reward
fsr the earliest manuscript upon Linen
paper, and, in a treatise upon the subject,

fixed the date of its invention between
1270 and 1300. But M. Schvrandner of
Vienna Ls said to have found in the im-
perial library a small charter baring the
date of 1243 on such paper. Macpher-
Bon^s Annals of Commerce, vol. i. p.
Tirabodchi, if he had known this, would
probably have maintained the p.xper to

be made of cotton, which he says It Is

difficult to distinguish. He assigns the
Invention of linen paper to Pace da Fa-
biano of Treviso. But more than one
Arabian writer asserts the manufacture
of linen pfipcr to have been carried on at
Sainarcand early in the eight century,
having been brought thither fi'om China.
And what is more conclusive, Casiii
positively declares many manuscript^ In
the Kscurial of the eleventh and twelfth
centuries to be written on that sub-
stance. Bibliotheca Arabico-Uispanica,
t. ii. p. 9. This authority appears much
to outweigh the pinion of Tlraboschl in
fisvor of Pace da Fablano, who must per-
haps take his place at the table of fabu-
lous heroes with Bartholomew Schwarts
VOL. HI. 28

and Flavio Qioja. But the material

point, that paper was very little known
in Europe till the latter part of the four-

teenth century, remains as before. See
Introduction to History of Literature, o.

i. i68.
I Warton’s Hist, of English Poetry,

vol. il. p. 1^.
^ Velly, t. V. p. 202

;
Grevler, t. U. p.

86 .

s Warton, vol. i.; Dissert. II.
* Ibid.
* Warton, vol. 1. Dissert. TI. Fifty-

eight books were transcribed in this ab-
bey under one abbot, about the year 1300.
Every considerable monastery bad a
room, called Scriptorium, where this

work was performed. More than eighty
were transcribed at St. Albans under
Whethamstede, in the time of Henry VI.
ibid. See also Du Cange, Y. Scriptores.

Nevertheless we must remember, first,

that the far greater part of these books
were mere monastic trash, or at least

useless In our modern apprehension
;
sec-

ondly, that it depended upon the char-

acter of the abbot, whether the scripto-

rium should be occupied or not. Every
head of a monastery was not a Whetham-
stede. Ignorance and jollity, such as we
find in Itolton Abbey, were their more
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Charles V. increased the royal library at Paris to nine hun-
dred volume.-!, which the duke of liedfonl purchased and
tran.-iported to London.* His brother Humphrey duke of
Gloucester presented the university of Oxford with six hun-
dred books, which seem to have been of extraordinary value,

one hundred and twenty of them having been estimated at

one thousand pounds. This indeed was in 1440, at which
time such a library would not have been thought remarkably
numerous beyond the Alps,'* but England had made compar-
atively little progre.ss in learning. Germany, however, was
probably still less advanced. Louis, Elector Palatine, be-

queathed in 1421 his library to the university of Heidelberg,

consisting of one hundred and fifty-two volumes. Eighty-

nine of these related to theology, twelve to ainon and civil

law, forty-five to medicine, and six to philosophy.*

Those who first undertook to lay open the stores of an-

Tninscrip-
cient learning found incredible difficulties from the

Uon of nianu- scarcity of manuscripts. So gross and supine was
acripts.

ignorance of the monks, within whose walls

these treasures were concealed, that it was impossible to

ascertain, except by indefatigable researches, the extent of
what had been saved out of the great shipwreck of antiquity.

To this inquiry Petrarch devoted continual attention. He
spared no means to preserve the remains of authors, who
were perishing from neglect and time. This danger was
by no means past in the fourteenth century. A treatise of

Cicero upon Glory, which had been in his possession, was
afterwards irretrievably lost.* He declares that he had seen

in his youth the works of Varro; but all his endeavors to re-

cover these and the second Decad of Livy were fruitless.

He found, however, Quintilian, in 1350, of which there was
no copy in Italy.® Boccaccio, and a man of less general

astial characteristics. By the account
books of this rich monastery, about the
beginning of the fourteenth century,
three books only appear to hare been
purchased in forty years. One of those
was the Liber Sententiarum of Peter
Lombard, which cost thirty shillings,

equivalent to near forty pounds at pres-

ent. Whitaker’s Hist, of Cmveo, p. 830.

1 Ibid.
;
Villaret. t xl. p. 117.

s Niccolo Niccoli, a private scholar,

who contributed essentially to the res-

toraUon of ancient learning, bequeathed
a library of eight hundred volumes to

the republic of Florence. This NiccoU

hardly published anything of his own

;

but earned a well merited repututiou by
copying and correctiog manuscripts. Ti-
rabosebi, t. vi. p. 114; Shepherd's Pog«
gio, p. 319. In the preceding century,
Oolluccio Salutato had procured as many
as eight hundred volumes. Ibid. p.
Roecoe’s Lorenzo de’ Medici, p. 65.

9 Schmidt, Hist, des Allemands. t. v.
p. 620.

* He had lent it to a needy man of
letters, who pawned the book, which
was never recovered. Sade, t. i. p.
67.

^ Tiraboschi, p. 89.
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fame, Colluccio Salutato, were distinguished in .the same hon-

orabli! ta-ik. Tlie diligence of these scholars was not con-

6ned to searching for manuscripts. Transcribed by slovenly

monks, or by ignorant persons who made copies for sale,

they required the continual emendation of accurate ci-itics.*

Though much certainly was left for the more enlightened sa-

gacity of later times, w'e owe the first intelligible text of the

Latin classics to Petrarch, Poggio, and their contemporary
lalwrers ki this vineyard for a hundred years before the in-

vention of printing.

What Petrarch began in the fourteenth century was car-

ried on by a new generation with unabating indus- industry of

try. The whole lives of Italian scholars in the the artceDth

fifteenth century were devoted to the recovery of

manuscripts and the revival of philology. For this they sac-

rificed their native language, which had made such surpris-

ing shoots in the preceding age, and were content to trace,

in humble reverence, the footsteps of antiquity. For this too

they lost the hope of permanent glory, which can never re-

main with imitators, or such as trim the lamp of ancient sep-

ulchres. No writer perhaps of the fifteenth century, except

Politian, can aspire at present even to the second class, in a
just marshalling of literary reputation. But we owe them
our respect and gratitude for their taste and diligence. The
discovery of an unknown manuscript, says Tiraboschi, was
regarded almost as the conquest of a kingdom. The classi-

cal writers, he add.s, were chiefly either found in Italy, or at

least by Italians ; they were first amended and first printed

in Italy, and in Italy they were first collected in public libra-

ries.* This is subject to some exception, when fairly consid-

ered ;
several ancient authors were never lost, and therefore

cannot be said to have been discovered ; and we know that

Italy did not always anticipate other countries in classical

printing. But her superior merit is incontestable. Poggio
Bracciolini, who stands perhaps at the head of the

restorers of learning, in the earlier part of the

fifteenth century, discovered in the monastery of St Gall,

among dirt and rubbish in a dungeon scarcely fit for con-

demned criminals, as he describes it, an entire copy of Quin-

tilian, and part of Valerius Flaccus. This was in 1414; and

> Tdem. t. t. p. 83: Do Slide, t. i. p. 88.
s TiraboMhi, p. 101.
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soon afterwards, he rescued the poem of Silius Italicus, and
twelve comedies of Plautus, in addition to eight that were
previously known ; besides Lucretius, Columella, Tertullian,

Animianus Marcellinus, and other writers of inferior note *

A bishop of Lodi brought to light the rhetorical treatises of

Cicero. Not that we must suppose these books to have been

universally unknown before
;
Quintilian, at least, is quoted by

English writers much earlier. But so little intercourse pre-

vailed among different countries, and the monks had .so little

acquaintance with the riches of their conventual libraries,

that an author might pass for lost in Italy, who was familiar

to a few learned men in other parts of Europe. To the

name of Poggio we may add a number of oUiers, distin-

guished in this memorable resurrection of ancient literature,

and united, not always indeed by friendship, for their bitter

animosities di,sgrace their profession, but by a sort of com-
mon sympathy in the cause of learning ; Filelfo, Laurentius

Valla, Niccolo Niccoli, Ambrogio Traversari, more common-
ly called II Camaldolense, and Leonardo Aretino.

From the subversion of the Western Empire, or at least

from the time when Rome ceased to pay obedience

hj the exarchs of Ravenna, the Greek language
known in and literature had been almost entirely forgotten

* **
within the pale of the Latin church. A very few

exceptions might be found, especially in the earlier period of

the middle ages, while the eastern emperors retained their

dominion over part of Italy.* Thus Charlemagne is said to

have established a school for Greek at Osnaburg.* John
Scotus seems to have been well acquainted with the language.

And Greek characters may occasionally, though very sel-

dom, be found in the writings of learned men ; such as Lan-
franc or William of Malmsbury.* It is said that Roger

1 Timboschi, t. t1. p. 104 ; and Shep-
herd'A Life of Poggio^ p. 10^ 110; Ros-
coe‘6 Loreoso de Medici, p.

< Schmidt. Hist, des Allemandaf t. il.

p. S74; Tiraboschi, t. ill. p. 124, et alibi.

Bede eztolB Theodore primate of Oaoter-
bury and Tobias hisbop of Rochester
for their knowled^ of Greek. Hist.

Bcciea. c. 9 and 24. But the ftnrmer of

these prelates, if not the latter, was a
native of Greece.

> Hist. Litt4raire de la France, t. iv.

p. 12.
* Greek characten are found in a

charter of 943, published in Martenne,
Thesaurus Anecdot. t. i. p. 74. The title

of a treatise nepl (pvaeuv fiepiafMtv,

and the word occur in U'illiam

of Malnisbury, and one or two others in

Lanfranc'S Constitutions. It is said that
a Greek psalter was written in an abbey
at Tonrnay about 1105. Uist. Litt. de
la France, t. lx. p. 102. This was, I
should think, a very rare instance of a
Greek manuscript, sacred or profane,
copied in the western parts of Europe
before the fifteeenth century. But a
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Bacon understood Greek ; and that his eminent contemporary,

Robert Grostete, Bishop of Lincoln, had a sufficient intimacy

with it to translate a part of Suidas. Since Greek was
spoken with considerable purity by the noble and well edu-

cated natives of Con.stantinople, we may wonder that, even

as a living language, it was not better known by the western

nations, and especially in so neighboring a nation as Italy.

Yet here the ignorance was perhaps even more comjilete

than in France or England. In some parts indeed of Cala-

bria, which had been subject to the eastern empire till near

tlie year 1100, the liturgy was still performed in Greek; and
a considerable acquaintance with the language was of course

preserved. But for the scholars of Italy, Boccaccio posi-

tively asserts, that no one understood so much as the Greek
characters.* Nor is there probably a single line quoted from
any poet in that language from the sixth to the fourteenth

century.

The first to lead the way in restoring Grecian learning in

Europe were the same men who had revived the

kindred muses of Latium, Petrarch, and Boccac-

cio. Barlaam, a Calabrian by birth, during an

emba.ssy from the court of Constantinople in 1335,

was persuaded to become the preceptor of the former, with

whom he read the works of Plato.^ Leontius Pilatus, a na-

tive of Thessalonica, was encouraged some years afterwards

Greek p»ilter written In Latin charac-
ters at Milan lu the 9tb century was
sold some years in London. John
of Salisbury is said by Crevier to have
known a little Greek, and he several

times uses technical words in that lan-

guage. Yet he could not have been
much more learned than bis neigh-
bors

;
since, having found the word

ovata in St. Ambrose, he was forced to

ask the meaning of one John Snrisin,
an Englishman, b^ause, says he. none of
our masters here (at Paris) understand
Greek. Pari.s. indeed, Crevier thinks,
could not furnish any Greek i>choIar in
that age except Abelard and Ilelnlsc.

and probably neither of them knew
much HI.'*!, de I’Univers. de Paris, t. i.

p.259.
The ecclesi.a.stical language, it may be

observed, was full of Greek words Ijat-

inized. But this process had taken
place before the fifth century ; and most
of them will be found In the Isitin dic-
tionaries. A Greek word was now and

then borrowed, aa more imposing than
the correspondent Latin. Thus t^
English and other kings sometimes called
themselves Baslleus, instead of Rex.

It will not be supposed that I have
professed to enumerate all the persona
of whose acquaintance with the Greek
tongue some evidence may be found

;

nor have I ever directed my attention to

the subject with that view. Doubtless
the list might be more than doubled.
But, if ten times the number could be
found, we should still be entitle<l to say,

that the language was almo.«t unknown,
and that It could hsve had no influence
on the condition of literature. [8ee In-
troi^luction to Hist, of Literature, chap.

2,i 7.)
i Nemo est qui Orsecas literas ndrit;

at ego in hoc lUtinitati couipatlnr, qutt
sic omnino Oneca abjecit studia, nt etiam
non noscamus characteres litemrum.
Gencnlogiie Dcorum, apud llodium de
Grsecis Illustribus, p. 8.

5* Mem. de Petrarque, t. i. p. 407.
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by Boccaccio to give public lectui'es upon Homer at Flor-

ence.* Whatever might be the share of general attention

that he excited, he liad the honor of instructing both these

great Italians in his native language. Neither of them per-

haj)s reached an advanced degree of proficiency ; but they

bathed their lips in the fountain, and enjoyed the pride of

being the first who paid the homage of a new posterity to the

father of po<‘try. For some time little fruit apparently re-

sulted from their example ; but Italy hail imbibed the desire

of acquisitions in a new sphere of knowledge, which, after

some interval, she was abundantly able to realize. A few

years before the termination of the fourteenth century, Eman-
uel Chrysoloras, whom the emperor John Palaiologus had

previously sent into Italy, and even as far as England, upon

one of those unavailing embassies, by which the Byzantine

court strove to obtain sympathy and succor from Europe,

returned to Florence as a public teacher of Grecian litera-

ture.^ His school was afterwards removed succe.ssively to

Pavia, Venice, and Rome ; and during nearly twenty years

that he taught in Italy, most of those eminent scholars whom
I have already named, and who distinguish the first half of

that century, derived from his instruction their knowledge
of the Greek tongue. Some, not content with being the dis-

ciples of Chrysoloras, betook themselves to the source of that

literature at Constantinople ; and returned to Italy, not only

with a more accurate insight into the Greek idiom than they

could have attained at home, but with copious treasures of

manuscripts, few, if any, of which probably existed previously

in Itidy, where none had ability to read or value them ; so

that the principal authors of Grecian antiquity may be con-

sidered as brought to light by these inquirers, the most cele-

brated of whom are Guarino of Verona, Aurispa, and Filelfo.

The .second of these brought home to Venice in 1423 not

less than two hundred and thirty-eight volumes.®

The fall of that eastern empire, which had so long outlived

' Mem. cle P6trar<jue, 1. 1. p. 447 ;
t.

Hi. p. 634. Body de Oraocis IHust. p. 2.
Bocciice speaks modestly of bis own at-

tainments in Greek : eUi non satis plend
perteperim. percepi tamen quantum po-
tui

;
nee dubium, si permanHissot homo

Hie Taurus dintlus penes nos, quin plenlus
percepisseni. id. p. 4.

s Body places the commencement of
ChryBoloras’s teaching as early as 1391.

p. 3. But Tiraboschi, whose research
was more precise, fixes it at the end of
1896 or beginning of 1397, t. vH. p 126.

3 Tiraboschi, t. vi. p. 102 : Uoscoe’s
Lorenzo de* Medici, toI. i. p. 48.
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all other pretensions to ro.spect that it scarcely re-

tained that founded ujxin its antiquity, seems to imrotngin

have been providentially delayed till ludy was
ripe to nourish the scattered seeds of literature that would
have perished a few aj^^es earlier in the common catastrophe.

From the commencement of the fifteenth century even the

national pride of Greece could not blind her to the signs of

approaching ruin. It was no longer possible to inspire the

European republicf distracted by wars and restrained by
calculating policy, with the generous fanaticism of the cru-

sades; and at the council of Florence, in 1439, the court and
church of Constantinople had the mortification of sacrificing

tlieir long-cherished faith, without experiencing any sen.sible

return of protection or security. The learned Greeks were
perhaps the first to anticijiate, and certainly not the last to

avoid, their country’s destruction, llie council of Florence

brought many of tliera into Italian connections, and held out

at least a temporary accximmodation of their conflicting ojiin-

ions. Though the Roman pontiffs did nothing, and probably

could have done nothing effectual, for the empire of Constanti-

nople, they were very ready to protect and reward the lemm-

ing of individuals. To Eugenius IV., to Nicholas V., to Pius

II., and some other popes of this age, the Greek exiles were
indebted for a patronage which they repaid by splendid ser-

vices in the restoration of their native literature throughout

Italy. Bessarion, a disputant on the Greek side in the coun-

cil of Florence, was well content to renounce the doctrine of

single procession for a cardinal’s hat— a dignity which he

de.served for his learning, if not for his pliancj'. Theodore
Gaza, George of Trebizond, and Gemistiis Pletho, might
equal Bessarion in merit, though not in honors. They all,

however, experienced the patronage of those admirable pro-

tectors of letters, Nicholas V., Cosmo de’ Medici, or Alfonso

king of Naples. These men emigrated before the final de-

struction of the Greek empire ; Lascaris and Musurus, whose
arrival in Italy was posterior to that event, may be deemed
jierhaps still more conspicuous ; but as the study of the Greek
language was already restored, it is unnecessary to pursue

the subject any further.

The Greeks had preserved, through the course of the mid-

dle ages, their share of ancient learning with more fidelity and
attentior than was shown in the west of Europe. Genius
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indeed, or any original excellence, could not well exist along

with their cowardly despotism, and their contemptible theolo-

gy, more corrupted by frivolous subtleties than that of the

Latin church. The spirit of persecution, naturally allied to

despotism and bigotry, had nearly, during one period, extin-

guished the lamp, or at least reduced the Greeks to a level

with the most ignorant nations of the West. In the age of

Justinian, who expelled the last Platonic philosophers, learn-

ing began rapidly to decline
; in that df Ileraclius, it had

reached a much lower point of degradation ; and for two cen-

turies, especially while the worshippers of images were perse-

cuted with unrelenting intolerance, there is almost a blank in

the annals of Grecian literature.^ But about the middle of

the ninth century it revived pretty suddenly, and with con-

siderable success.* Though, as I have observed, we find in

very few instances any original talent, yet it was hardly less

important to have had compilers of such erudition as Photius,

Suidfis, Eustathius, and Tzetzes. With these certainly the

Latins of the middle ages could not place any names in com-

parison. They possessed, to an extent which we cannot pre-

cisely appreciate, many of those poets, historians, and orators

of ancient Greece, whose loss we have long regretted and
must continue to deem irretrievable. Great havoc, however,

was made in the libraries of Ck>nstantinople at its capture by

» The nutlion* most converRant with
Bysantino Icaruing af^ree in this. Never-
theless, there \H one manifest difiorenco

between the Greek writers of the worst
period, such as the eighth century, and
those who correspond to tliem in the
West. Syncellus, for example. Is of great
use in chronology, because he was ac-

quainted with many nneient histories

now no more. But Bede poSvSes.<cd noth-
ing which we have lost; Anti his compi-
lations are coii.'tequently altogether un-
profihiblc. Theelghth century, the S«c-
ulum Iconoclasticuin of Cave, low as it

was in all polite literature, produced one
man, .lolin Damasceuus, who has been
deemed the founder of scholastic theol-

ogy, and who at least set the example
of that style of reasoniug in the East.

This person, and Michael Psellus, a phi-

losopher of the eleventh century, are

the only considerable men, as original

writers, in the annals of Bysantine lit-

erature.
* The honor of restoring ancient or

heathen literature U due to the Ctesar

Bardas, uncle and minister of Michael II.

Cedrenus speaks of it in the follovring

terms : iKEfisTiJjdTj de Kol <«)-

<piag, {yv yap ck ttoXXov ;f^jdvcn> 7ra-

papfweioa, nal irpd^ t?) pydiv

Xupyaafja Ty tuv KparovvTuv opyKf

Koi apa^t^) diaTpi^aj; tKaary tCjv

iTnarypi^v rwv pkv
nep krvx£^ ryq d’ M Traffwv

tiTox^v <pi^oao(piag aar’ avru to. (3a^

alXein kv ry Mayvaiy>^* kqI ovtw
hKELvov tcvylSaCKELv ai kmarypai yp*

^avTO. K. T. A. Hist. Byzant. Script,

(hutet.) t. X. p. 547. Barda.< found out
and promoted I'hotlus, afterwards patri-

arch of Coustantinople, and tniuhily fa-

mous in the annals of tiie church and
of learning. Gibbon passes perhap.s too
rapidly over the Byzantine Utemture,
chapt. 53. In this ns in many other
places, the masterly boldness and precis-

ion of his outline, which astonish those
who have trodden parts of the same
field, are apt to escape an uninformed
reader.
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the Latins— an epoch from which a rapid decline is to be

traced in the literature of the eastern empire. Solecisms

and barbarous terms, which sometimes occur in the old

Byzantine writers, are said to deform the style of the four-

teenth and fifteenth centuries.* The Turkish ravages and
destruction of monasteries ensued ; and in the cheerless inter-

vals of immediate terror there was no longer any encourage-

ment to preserve the monuments of an expiring language,

and of a name that was to lose its place among nations.''

That ardor for the restoration of classical literature which

1 Dn Cange, Prfpfatio ad OloiMar.

GraDcitatU Medii Evi. Anna Comn«ua
quotes some popular lines, which seem
to be the earliest speeimen extant of the
Romaic dialect, or HOiiiethiiig approach-
ing It. as they observe no grammatical
inflection, and bc.'ir about the same re-

Bemblanoe to ancient Greek that the

worst law-ohartera of the ninth aud
tenth centuries do to pure I«iitin. In
Cict, the Greek language seems to have
declined uiuch in the same manner as

the Latin dhi, and almost at as early a
period. In the si.xth century. Damasci-
us, a Plutonic philosopher, mentions the

old language as distinct from that which

was Temacular, ykCiT-

rav VTrkp ttjv I6iurt}v fie?.€rovai. Du
Cange, ibid. p. 11. It is well known that

the popular, or politieni verses of Twt-
*es, a writer of the twelfth century, are

accentual
;
that is. arc to be read, as the

modern Greeks do. by treating every* acute

or clrcumtlex syllable ns long, without
regard to its original quantity. This in-

novation. which must have produced
still greater confusion of metrical rules

than it did in Latin, is much older than
the age 0fT 25et7.es ; if, at least, the editor

of some not«*8 subjoined to Meur.sius's

edition of the Themata of (’onstantine

Porphyrogenitus (Lugduni, 1617) is right

In ascribing certain political verses to

that emperor, who dle<i In 9.59. The.««o

verses are regular accentual trochaics.

But I believe they have since been given
to Constantine Manasses, a writer of the
eleventh century.
According to the opinion of a modem

traveller(Uobhoiise's Travels in Albania,
letter 83) the chief corruptions which
distinguish the Romaic from its parent
stock, especially the auxiliary verbs, are
not older than the capture of Constanti-
nople by Mahomet II. But it seems
difflcult to obtain any satisfactory proof
of this; and the auxiliary verb Is so

natural and convenient, that the ancient
Greeks may probably, in some of their

local idioms, have foUen Into the use of
it

;
as Mr. U. admits they did with ro-

spect to the future auxiliary See

some instances of this in f^sbonax, nepl

OXfJfMLTuVy ad fiuem Ammnoli, cur4
Valckenoer.

* Photlus (T write on the authority of
M. Heeren) quotes Theopompus. .\rrian*8
History of Alc.xander’s Successors, and of
l*arthla. Cteslas, AgatharcMes, the whole
of Diodorus Siculus, Polybius, and Diony-
sius of Halic.imri.4sus. twenty lost ora-
tions of Demosthenes, almost two hun-
dretl of Lycias, sixty-four of Isfcus, about
fifty of Hyperides Heeren ascrll^s the
loss ofthes** wi>rks altogether to the Latin
capture of Constantinople, no writer sub-
sequent to that time having quoted them.
Es.4ai Burk'S Croisades, p. 413. It is diffl-

cult however not to suppose that some
part of the destruction was left for the
Ottomans to perform, i^^neas Sylvius
bemoans. In his speech b«‘foro the diet of
Frankfort, the vast losses of litemturo by
the re<‘ent subversion of the Gre<-k em-
pire. t^uid do libris dicam, qui illic

erant innumerabiles, nondtim Latiois
cognitil Nunc ergo, ct Homero et
Pindaro et ^Unan-flro et omnibus illus-

trioribus pi»etis, seciinda mors erit. But
notbing can l>e inferred from thw dec-
lamation, except, perhaps, that he did
not know whether Men.inder still existed
or not. ..En. Bylv. Opera, p. 715 ;

also

p. 881. Harris's Philological Inquiries,

part Hi. c. 4. It is a remarkable proof,

however, of the turn which Europi*. and
especially Italy, was taking, that a pope's

l^ite should, on a solemn o<*cusion,

descant so seriously on the Injury sus-

tained by profane literature.

An useful summary of the lower

Greek literature, taken chiefly from the
Bibliotheca Gneca of Fabricius, will be
found in Borington's Literary History of

the Middle Ages, Appendix I.; and one
rather nion* copious in SchotiU, Abr4fl^

dc la Litterature Qrucque. (Paris, 1812.)
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animated Italy in the first part of the fifteenth

not much ceiitury, was by no means common to the rest of
Improredbe- Europe. Neither England, nor France, nor Ger-

many, seemed aware oi the approaching change.

We are told that learning, by wliich I believe is only meant
the .scholastic ontology, had begun to decline at Oxford from
the time of Edward 111.* And the fifteenth century, from
whatever cause, is particularly barren of writers in the Latin

language. The study of Greek was only introduced by
Grocyn and Linacer under Henry Vll., and met with

violent opposition in the university of Oxford, where the

unlearned party styled themselves Trojans, as a pretext for

abusing and insulting the scholars.^ Nor did any classical

work proceed from the respectable press of Caxton. France,

at the beginning of the fifteenth age, had several eminent

theologians; but the reigns of Charles VII. and Louis XL
contributed far more to her political than her literary renown.

A Greek professor was first appointed at Paris in 1458,

before which time the language had not been publicly taught,

and was little understood.* Much less had Germany thrown

off her ancient rudenes.s. .lEncas Sylvius, indeed, a deliberate

flatterer, extols every circumstance in the social state of that

country ; but Campano, the papal legate at Ratisbon in 1471,

exclaims against the barbarism of a nation, where very few
possessed any learning, none any elegance.'* Yet the prog-

ress of intellectual cultivation, at least in the two former

countrie.s, was uniform, though silent; libraries became more
numerous, and books, after the happy invention of paper,

though still very scarce, might be copied at less expense.

Many colleges were founded in the English as well as foreign

universities during the fourteenth and fifteenth centuries.

Nor can I pass over institutions that have so eminently con-

tributed to the literary reputation of this country, and that

1 Wood’s Antiquities of Oxford, toI. i.

p. 637.
* Roper's Vita Mori, ed. Hearne, p. 76.
• Crevier, t. iv. p. 243 ;

see too p. 46.
4 Ineretiibilisin^nioruni barbarles est

;

rftrissimi litera.*) ndrunt, milll elegantiam.

Papiensis Epif>tolm, p. 377. Ouuipnno’s
notion of etp(i:anoc was ridiculous enough.
Nobody ever carried further the pedantic
Affectation of avoiding modern term.s in

his Latinity. Thus, in the life of Bmccio
da Montone, he renders his meaning

almost unintelligible by excess of das*
sical purity. Braccio boasts senutnquam
deorum immortalium templa violSlsse.

Troops committing outrages iu a city are
accused virgines vestales incesUsse. In
the terms of treaties he employ.** the old
Roman forms; exercitum trajicito — op-
pida pontifleis aunto, &c. And with a
mo.st absurd pedantry, the ecclc.siastical

state is catliHl Romanum imperium,
Campani Vita Braccii, in Muratori Script.

Rer Ital. t. xix.
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still continue to exercise so conspicuous an influence over her

taste and knowledge, as the two great schools of grammatical

learning, Winchester and Eton— the one founded by Wil-
liam of Wykeham, bishop of Winchester, in 1373; the other

in 1432, by King Henry tlie Sixth.*

But while the learned of Italy were eagerly exploring their

recent acquisitions of manuscripts, deciphered inrontion of

with difficulty and slowly circulated from hand
to hand, a few obscure Glermans had gradually perfected the

most important discovery recorded in the annals of mankind.
The invention of printing, so far from being the result of

philosophical sagacity, does not appear to have been suggest-

ed by any regard to the higher branches of literature, or to

bear any other relation than that of coincidence to their re-

vival in Italy. The question why it was struck out at that

particular time must be referred to that disposition of un-

known causes which we call accident. Two or three centu-

ries earlier, we cannot but acknowledge the discovery would
have been almost equally acceptable. But the invention of

paper seems to have naturally preceded those of engraving

and printing. It is generally agreed that playing cards,

which have been traced far back in the fourteenth century,

gave the first notion of faking off impressions from engraved
figures upon* wood. The second stage, or rather second

application of this art, was the representation of saints and
other religious devices, several instances of which are still

extant. Some of these are accompanied with an entire page
of illustrative text, cut into the same wooden block. This
process is indeed far removed from the invention that has
given immortality to the names of Fust, Schoeffer, and Gu-
tenburg, yet it probably led to the consideration of means
whereby it might be rendered less operose and inconvenient.

Whether movable wooden characters were ever employed in

any entire work is very questionable— the opinion that re-

ferred their use to Laurence Coster, of Haarlem, not hav-
ing stood the test of more accurate investigation. They ap-

pear, however, in the capital letters of some early printed

1 A letter from Master William Paeton
at Eton (Paston Letters^ vol. i. p. 299)
proven that Latin yer^fication was taught
there as early as the beginning of Edward
IV. ’s reign. It is true that the specimen
he rather proudly exhibits does not much

differ from what we denominate non*
sense verses. But a more material ob«
aervatioQ is. that the sons of country
gentlemen living at a considerable dls*

tance were already sent to public schoolfl

for grammatical education.
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books. But no expedient of this kind could have fulfilled

the great purposes of this invention, until it was perfected

by founding metal type.s in a matrix or mould, the essential

characteristic of printing, as distinguished from other arts

that bear some analogy to it.

The first book that issued from the presses of Fust and
his associates at Mentz was an edition of the Vulgate, com-
monly called the Mazarine Bible, a copy having been discov-

ered in the library that owes its name to Cardinal Mazarin at

Paris. This is supposed to have been printed between the

years 1450 and 1455.* In 1457 an edition of the Psalter

appeared, and in this the invention was announced to the

world in a boasting colophon, though certainly not unreason-

ably bold.* Another edition of the Psalter, one of an eccle-

siastical book, Durand’s account of liturgical offices, one of
the Constitutions of Pope Clement V., and one of a popular
treatise on general science, called the Catholicon, filled up
the interval till 1 462, when the second Mentz Bible proceed-

ed from the same printers.* This, in the opinion of some, is

the earliest book in which cast types were employed— those

of the Mazarine Bible having been cut with the hand. But
this is a controverted point- In 1465 Fust and Schceffer

published an edition of Cicero’s Offices, the first tribute of

the new art to polite literature. Two pupils of their school,

Sweynheim and Pannartz, migrated the same year into Italy,

and printed Donatus’s grammar and the works of Lactantius

at the monastery of Subiaco, in the neighborhood of Rome.*
Venice had the honor of extending her patronage to John of
Spira, the first who applied the art on an extensive scale to

the publication of classical writers.® Several Latin authors

came forth from his press in 1470 ; and during the next ten

years a multitude of editions were published in various parts

of Italy. Though, as we may judge from tlieir present scar-

city, these editions were by no means numerous in respect

of impressions, yet, contrasted with the dilatory process of

copying manuscripts, they were like a new mechanical power

1 De Bure, t. !. p. 30. Several copies < Tiraboschi, t. vi. p. 140.

of this book have come to light sioce its & Sanuto mentions an order of the
discovery. senate in 1469. that John of Spira should

* Id., p. 71. print the epistles of Tully and Pliny for
« M^m. de I’Acnd. des Inscriptions, t. five years, and that no one else should do

ziv. p. 265. Another edition of the Bible so. Script. Rerum Italic, t zxii. p. 1189.
Is supposed to have beeu printed by
Pfister at Bamberg in 1459*

Digitized by Coogle



Btatk or SociETT. REVIVAL OF LEARNING. 445

in machinery, and gave a wonderfully accelerated impulse

to the intellectual cultivation of mankind. From the era of

these first editions proceeding from the Spiras, Zarot, Janson,

or Sweynheim and Pannartz, literature must be deemed to

have altogether revived in Italy. The sun was now fully

above the horizon, though countries le.ss fortunately circum-

stanced did not immediately catch his beams ; and the resto-

ration of ancient learning in France and England cannot be

considered as by any means effectual even at the expiration

of the fitleenth century. At this point, however, I close the

present chapter. The last twenty years of the middle ages,

according to the date which I have fixed for their termina-

tion in treating of political history, might well invite me by
their brilliancy to dwell upon that golden morning of Italian

literature. But, in the history of letters, they rather apper-

tain to the modern than the middle period ; nor would it be-

come me to trespa.ss upon the exhausted patience of my
readers by repeating what has been so often and so recently

told, the story of art and learning, that has employed the

comprehensive research of a Tiraboschi, a Ginguen^ and a
Boscoe.
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4J6 THE DAJIK AGES. Notbs to

NOTES TO CHAPTER IX.

Note I. Page 273.

A RAPID decline of learning began in the sixth century,

of which Gregory of Tours is both a witness and an exam-
ple. It is, therefore, properly one of the dark ages, more so

by much than the eleventh, which concludes them; since

very few were left in the church who possessed any ac-

quaintance with cliissic4il autliors, or who wrote with any
command of the Latin language. Their studies, whenever
they studied at all, were almost exclusively theological

; and
this must be understood as to the subsequent centuries. By
theological is meant the vulgate Scri|)tures and some of the

Latin fathers ; not, however, by reasonitig upon them, or

doing much more than introducing them as authority in their

own words. In the seventh century, and still more at the

beginning of the eighth, very little even of this remained in

Franee, where we find hardly a name deserving of remem-
brance in a literary sense ; but Isidore, and our own Bede,

do honor to Spain and Britain.

It may certainly be said for France and Germany, not-

withstanding a partial interruption in the latter part of the

ninth and beginning of the tenth century, that they were grad-

ually progressive from the time of Charlemagne. But then

this progress was so very slow, and the men in front of it so

little capable of bearing comparison with those of later times,

considering their writings positively and without indulgence,

that it is by no means unjust to call the centuries dark which
elapsed between Charlemagne and the manifest revival of

literary pursuits towards the end of the eleventh century.

Alcuin, for example, ha; left us a good deal of poetry. This
is superior to what we find in some other writers of the ob-
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scure period, and indicates both a correct ear and a familiar-

ity with the Latin poets, especially Ovid. Still his verses

are not as good as those which school-boys of fourteen now
produce, either in poetical power or in accunicy of language

and metre. The errors indeed are innumerable. Aldhelm,

an earlier Anglo-Saxon poet, with more imaginative spirit, is

further removed from classical poetry. Lupus, abbot of Fer-

rieres. early in the ninth century, in some of his epistles

writc’s tolerable Latin, though this is far from being always

the case; he is smitten with a love of classical literature,

quotes several poets and prose writers, and is almost as cu-

rious about little points of philology as an Italian scholar of

the fifteenth century. He was continually borrowing books

in order to transcribe them— a proof, however, of their scar-

city and of the low condition of general learning, which is

the chief point we have to rcganl.* But his more celebrated

correspondent, Eginhard, went beyond him. Both his An-
nals and the Life of Charlemagne are very well written, in a

classical spirit, unlike the church Latin ; though a few words

and phrases may not be of the best age, I should place Egin-

hard above Alcuin and Lupus, or, as far as I know, any oth-

er of the Caroline period.

The tenth century has in all times borne the worst name.

Baronius calls it, in one page, plumbeum, obscurum, infelix

(Annales, a. d. 900). And Cave, who dubs all his centuries

by some epithet, assigns yerrcw/n to the tenth. Nevertheless,

there was considerably less ignorance in France and Ger-

many during the latter part of this age than before the reign

of Charlemagne, or even in it ; more glimmerings of ac-

quaintance with the Latin classics appear ; and the schools,

cathedral and conventual, had acquired a more regular and
uninterrupted scheme of instruction. The degraded condi-

tion of papal Rome has led many to treat this century rather

worse than it deserves ; and indeed Italy was sunk very low

in ignorance. As to the eleventh century, the upward prog-

ress w'as extremely perceptible. It is commonly reckoned

among the dark ages till near its close ; but these phrases are

^ The writing of Lupna Sviratua,
abbot of Ferridreii, were publlshttd by
Baluze; and a go^ account of them
will be found in Ampere’s Hittt. Litt.

(to), iii. p. 237). as well as in older works.
Ue is a much better writer than Gregory

of Tours, but quite as much inferior to

Sldonius Apollinaris. 1 have obserred
in Lupus quotations from Horace, Vir*

gil, Martial. Cicero, Aulus QelUus, and
Tr^us Pompeius (meaning probablj
Justin).
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of course used comparatively, and because the difference

between that and the twelfth wiis more sensible than we find

in any two that are consecutive since the sixth.

The state of literature in England was by no means paral-

lel to what we find on the continent. Our best age was pre-

cisely the worst in France; it was the age of the IIej)tarehy

— that of Theodore, Bede, Aldhelm, Caedmon, and Alcuin

;

to whom, if Ireland will permit us, we may desire to add
Scotus, who came a little afterwards, but whose residence in

this island at any time appears an unauthenticated tale. But
we know how Alfred speaks of the ignorance of the clergy

in his own age. Nor w!is this much better afterwai-ds.

Even the eleventh century, especially before the Conquest,

is a very blank period in the literary annals of England.

No one can have a conception how wretchedly scanty is the

list of literary names from Alfred to the Conquest, who does

not look to Mr. Turner’s History of the Anglo-Saxons, or to

Mr. Wright’s Biographia Literaria.

There could be no general truth respecting the past, aa it

appeared to me, more notorious, or more incajtable of being

denied with any plausibility, than the characteristic ignorance

of Europe during those centuries which we commonly style

the Dark Ages. A powerful stream, however, of what, as to

the majority at least, I must call prejudice, has been directed

of late years in an opposite direction. The mediaeval period,

in manners, in arts, in literature, and especially in religion,

has been regarded with unwonted partiality ; and this favor-

able temper has been extended to those ages which had lain

most frequently under the ban of historical and literary

censure.

A considerable impression has been made on the pre-

disposed by the Letters on the Dark Ages, which we owe to

Dr. Maitland. Nor is this by any means surprising; both

because the predisposed are soon convinced, and because the

Letters are written with great ability, accurate learning, a

spirited and lively pen, and consequently with a success in

skirmishing warfare which many readily mistake for the gain

of a pitched battle. Dr. Maitland is endowed with another

quality, far more rare in historical controversy, especially of

the ecclesiastical kind: I believe him to be of scrupulous

integrity, minutely exact in all that he asserts ; and indeed

the wrath and asperity, which sometimes appear rather more
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than enough, are only called out by what he conceives to be

wilful or slovenly misrepresentation. Had I, therefore, the

leisure and means of following Dr. Maitland through his

quotations, I should probably abstain from doing so from the

reliance I should place on his testimony, both in regard to his

power of discerning truth and his desire to express it. But
I have no call for any examination, could I institute it ;

since

the result of my own reflections is that everything which

Dr. M. asserts as matter of fact— I do not say suggests in

all his language— may be perfectly true, without affecting

the great proposition that the dark ages, those from the sixth

to the eleventh, were ages of ignorance. Nor does he, as far

as I collect, attempt to deny this evident truth ; it is merely

his object to prove that they were less ignorant, less dark,

and in all points of view less worthy of condemnation

than many suppose. I do not gainsay this position ; being

aware, as I have observed both in this and in another work,

that the mere ignorance of these ages, striking as it is in

comparison with earlier and later times, has been sometimes

exaggerated ; and that Europeans, and especially Christians,

could not fall back into the absolute barbarism of the Esqui-

maux. But what a man of profound and accurate learning

puts forward with limitations, sometimes expressed, and
always present to his own mind, a heady and shallow

retailer takes up, and exaggerates in conformity with his

own prejudices.

The Letters on the Dark Ages relate principally to the

theological attainments of the clergy during that period,

which the author assumes, rather singularly, to extend from
A.D. 800 to 1 200 ; thus excluding midnight from his defini-

tion of darkness, and replacing it by the break of day. And
in many respects, especially as to the knowledge of the vul-

gate Scri[)tures possessed by the better-informed clergy, he
obtains no very diflScult victory over those who have imbibed
extravagant notions, both as to the ignorance of the Sacred
Writings in those times and the desire to keep them away from
the people. This latter prejudice is obviously derived from
a confusion of the subsequent period, the centuries preceding
the Reformation, with those which we have immediately

before us. But as the word dark is commonly used, either

in reference to the body of the laity or to the general extent

of liberal studies in the church, and as it involves a compari
VOL. III. 29
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Bon with prior or subsequent ages, it cannot be improper in

such a sense, even if the manuscripts of the Bible should

have been as common in monasteries as Dr. Maitland sup-

poses ; and yet his proofs_ seem much too doubtful to sustain

that hypothesis.

There is a tendency to set aside the verdict of the most
approved writers, which gives too much of a polemical char-

acter, too much of the tone of an advocate who fights every

point, rather than of a calm arbitrator, to the Letters on the

Dark Ages. For it is not Henry, or Jortin, or Robertson,

who are our usual testimonies, but their immediate masters,

Muratori, and Fleury, and Tirabosehi, and Brucker and the

Benedictine authors of the Literary History of France, and
many others in France, Italy, and Germany. The latest who
has gone over this rather barren ground, and not inferior

to any in well-applied learning, in candor or good sense, is

M. Ampere, in his Histoire Litt^raire de la France avant le

douzieme siecle (3 vols. Paris, 1840). No one will accuse

this intelligent writer of unduly depreciating the ages which

he thus brings before us ; and by the perusal of his volumes,

to which Heeren and Eichhorn may he added for Germany,
we may obtain a clear and correct outline, which, considering

the shortness of life compared with the importance of exact

knowledge on such a subject, will suffice for the great major-

ity of readers. I by no means, however, would exclude the

Letters on the Dark Ages, as a spirited pleading for those

who have often been condemned unheard.

I shall conclude by remarking that one is -a little tempted

to inquire why so much anxiety is felt by the advocates of

the mediaeval church to rescue her from the charge of igno-

rance. For this ignorance she was not, generally .speaking,

to be blamed. It was no crime of the clergy that the Huns
burned their churches, or the Normans pillaged their monas-
teries. It was not by their means that the Saracens shut up
the supply of papyrus, and that sheepskins bore a great

price. Europe was altogether decayed in intellectual charac-

ter, partly in consequence of the barbarian incursions, partly

of other sinister influences acting long before. We certainly

owe to the church every spark of learning which then glim-

mered, and which she preserved through that darkness to

rekindle the light of a happier age— Imp/ta nvpb( au^aa.
Meantime, what better apology than this ignorance can be
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made by Protestants, and I presume Dr. Maitland is not

among these who abjure the name, for tlie corruption, the

superstition, the tendency to usurpation, which they at least

must impute to the church of the dark ages? Not that in

these respects it was worse than in a less obscure period; for

the reverse is true ; but the fabric of popery was raised upon
its foundations before the eleventh century, though not dis-

played in its full proportions till afterwards. And there w'as

so much of lying legend, so much of fraud in the acquisition

of property, that ecclesiastical historians have not been loath

to acknowledge the general ignorance as a sort of excuse.

[1848.]

Note IT. Page 331.

The account of domestic architecture given in the text is

very superficial ; but the subject still remains, comparatively

with other (XHtions of mediasval antiquity, but imperfectly

treated. The best sketch that has hitherto been given is in

an article wdth this title in the Glossary of Ancient Archi-
tecture (which .should be read in an edition not earlier than

that of 1845), from the pen of Mr. I'wopeny, whose atten-

tion has long been directed to the subject. “ There is ample
evidence yet remaining of the domestic ardhitecture in this

country during the twelfth century. Tiie ordinary manor-
houses, and even houses of greater consideration, appear to

have been generally built in the form of a parallelogram, two
stories high,^ the lower story vaulted, with no internal com-
munication between the two, the upper story approached by
a flight of steps on the outside ; and in that story was some-
times the only fireplace in the whole building. It is more
than probable that this was the usual style of houses in the

preceding century.” Instances of houses partly remaining

1 Thin is rather equirocal, but it !s

certainly not meant that there were ever
two fioor% above that on the (ground.
Tn the review of the (Uimnides of the
Mayors utidl Sherilf!*,” published in the
Archawlogical Journal (vol. iv. p. 273),
we read — ‘‘The houses in London* of
whatever material, seem never to have
exceedetl one story in height.” (p. 282.)
But, soon afterwards — “The ici^und
floor of the London bouses at this period
was aptly enoufth called a cellar, the
upper story a solar.” It thus appears

that the reviewer does not mean the same
thing as Mr. Twopeny by the word
sfory, which the former confines to the
floor above that on the ground, while the
latter includes both. The use of lan-

guage, as we know, supports, in some
measure, either meaning

;
but perhaps

it is more correct, and more common, to

call the first story that which is reached
by a stidrcase from the ground-floor.
The solar, or sleeping-room, raised above
the cellar, was often of wood.
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are then given. We may add to those mentioned by Mr.
Twopeny one, perhaps older than any, and better pre-

served than some, in his list. At Southampton is a Norman
house, perhaps built in the first part of the twelfth century.

It is nearly a square, the outer walls tolerably perfect
;
the

principal rooms appear to have been on the first (or up|)er)

floor ; it has in this also a fireplace and chimney, and four

windows placed so as to indicate a division into two apart-

ments ; but there are no lights below, nor any appearance

of an interior staircase. The sides are about forty feet in

length. Another house of the same age is near to it, but

much worse preserved.*

The parallelogram house, seldom containing more than

four rooms, with no access frequently to the upper which the

family occupied, except on the outside, was gradually re-

placed by one on a dift'erent type :— the entrance was on the

ground, the staircase within ; a kitchen and other offices,

originally detached, were usually connected with the hall by
a passage running through the house ; one or more apart-

ments on the lower floor extended beyond the hall ; there

was seldom or never a third floor over the entire house, but

detached turrets for sleeping-rooms rose at some of the an-

gles. This was the typical form which lasted, as we know,
to the age of Elizabeth, or even later. The superior houses

of this class were sometimes quadrangular, that is, including

a court-yard, but seldom, perhaps, with more than one side

allotted to the main dwelling ; offices, stables, or mere walls

filled the other three.

Many dwellings erected in the fourteenth century may be

found in England ; but neither of that nor the next age are

there more than a very few, which are still, in their chief

rooms, inhabited by gentry. But houses, which by their

1 See a full description in the Archae-
ological Journal, vol. ir. p. 11. ThoAe
who visit Southampton may seek this

house near a gate in the west wall. We
may add to the contribution of Mr.
Twopeny one published in the Proceed-
ings of the Archaeological Institute, by
Mr. Hudson Turner^ Nov. 1847. This la

chiefly founded on documeote, as that
of Mr. Twopeny on exieting remains.
These give more light where they can be
found; but the number is very small.

Upon the whole, it may be here ob-
served, that we are frequently misled by
works of fiction as to the domestic con-

dition of our forefiithers. The house of
Cedric the Saxon in Ivanhoe, with its

distinct and numerous apartments, is

very uulike any that remain or can be
traced. This is by no means to be cen-
sured in the romancer, whose aim is to
delight by images more splendid thau
truth

;
but, especially when presented

by one who possessed in some respects a
considerable knowledge of antiquity, and
was rather fond of displaying it. there Is

some danger lest the reader should be-
lieve that he has a faithful picture before
him.
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marks of decoration, or by external proof, are ascertained to

have been formerly occupied by good familie.*, though now
in the occupation of small farmers, and built apparently from
the reign of the second to that of the fourth Edward, are

common in many counties. They generally bear the name
of court, hall, or grange; sometimes only the surname of

some aneient occupant, and very frequently have been the

residence of the lord of the manor.

The most striking circumstance in the oldest houses is not

so much their precautions for defence in the outside stair-

case, and when that was disused, the better safeguard against

robbery in the moat which frequently environed the walls,

the strong gateway, the small window broken by mullions,

which are no more than we should expect in the times, as

the paucity of apartments, so that both sexes, and that even
in high rank, must have occupied the same room. The
progress of a regard to decency in domestic architecture has

been gradual, and in some respects has been increasing up
to our own age. But the mediaeval period shows little of it;

though in the advance of wealth, a greater division of apart-

ments distinguishes the houses of the fourteenth and fifteenth

centuries from those of an earlier period.

The French houses of the twelfth and thirteenth centuries

were probably much of the same arrangement as the Eng-
lish ; the middle and lower classes had but one hall and one
chamber ; those superior to them had the solarium or upper
floor, as with us. See Archaeological Journal (vol. i. p. 212),
where proofs are adduced fram the fabliaux of Barbasanu

[1848.]

Note III. Page 425.

The Abb6 de Sade, in those copious memoirs of the life

of Petrarch, which illustrate in an agreeable though rather

prolix manner the civil and literary history of Provence and
Italy in the fourteenth" century, endeavored to establish his

own descent from Laura, as the wife of Hughes de Sade,

and born in the family de Noves. This hypothesis has since

been received with general acquiescence by literary men ; and
Tiraboschi in particular, whose talent lay in these petty bi-

ographical researches, and who had a prejudice against every-
thing that came from France, seems to consider it as deci-
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sively proved. But it has been called in question in a
modern publication by the late Lord Woodliouselee. (Essay
on the Life and Character of Petrarch, 1810.) I shall not

offer any opinion iis to the identity of Petrarch’s mistress

with Laura de Sade ; but the main position of Lord W.’s

essay, that Laura was an unmarried woman, and the olijcct

of an honorable attachment in her lover, seems irreconcilable

with the evidence that his writings supply. 1. There is no
passage in Petrarch, whether of poetry or prose, that alludes

to tlie virgin character of Laura, or gives her the usual ap-

pellations of unmarried women, puella in Latin, or donzella

in Italian ; even in the Trionfo della CastitA, where so obvi-

ous an opportunity occurred. Yet this was naturally to be

expected from so ethereal an imagination as that of Petrarch,

alw’ays inclined to invest her with the halo of celestial purity.

We know how Milton took hold of the mystical notions of

virginity ; notions more congenial to the religion of Petrarch

than his own

:

Quod tibi perpetuus pudor. et sine Ube jurentas
Pura fuit, auod nulla tori libata roluptas,

£q etiam tibi yirgiuei serrantur bouores.
£pitaphiuin Damonis.

2. The coldness of Laura towards so passionate and deserv-

ing a lover, if no insurmountable obstacle intervened during

his twenty years of devotion, would be at least a mark that

his attachment was misplaced, and show him in rather a ri-

diculous light It is not surprising, that persons believing

Laura to be unmarried, as seems to have been the case with
the Italian commentators, should have thought his passion

affected, and little more than poetical. But upon the con-

trary supposition, a thread runs through the whole of his

poetry, and gives it consistency. A love on the one side,

instantaneously conceived, and retained by the susceptibility

of a tender heart and ardent fancy ; nourished by slight en-

couragement, and seldom presuming to hope for more ; a
mixture of prudence and coquetry on the other, kept within

bounds either by virtue or by the want of mutual attachment,

yet not dissatisfied with fame more brilliant and flattery more
refined than had ever before been the lot of woman— these

are surely pretty natural circumstances, and such as do not

render the story less intelligible. Unquestionably such a

passion is not innocent. But Lord Woodhouselee, who is so
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much scandalized at it, knew little, one would think, of the

fourteenth century. His standard is taken not from Avig-
non, but from Edinburgh, a much better place, no doubt, and
where the moral barometer stands at a very different altitude.

In one pfissage (p. 188) he carries his strictness to an excess

of prudery. From all we know of the age of Petrarch, the

only matter of astonishment is the persevering virtue of

Laura. The troubadours boast of mucli better success with

Provenyal ladies. 3. But the following passage from Pe-
trarch’s dialogues with St. Augustin, the work, as is well

known, where he most unbosoms himself, will leave no doubt,

I think, that his passion could not have been gratified con-

sistently with honor. At mulier ista Celebris, qiiatn tibi

certissimam ducem fingis, ad superos cur non hmsitantem

trepidumque direxerit, et quod csecis fieri solet, manu ap-

prehensum non tenuit, quo et gradiendum foret adinonuit?

Petr. Fecit hoc ilia quantum potuit. Quid enim aliud egit,

cum nulHs mota precibus, nullis victa blanditiis, muliebrem
tenuit decorem, et adversus suam semel et meam aetatem,

adversus multa et varia quae flectere adamantium spiritum

debuissent, inexpugnabilis et firma permansit? Profecio an-

imus iste foemineus quid virum decuit adinonebat, prie.-^tabat-

que ne in sectando pudicitiae studio, ut verbis utar Senecae,

aut exemplum aut convitium deesset
;
postremo cum lorifra-

gum ac praecipitem videret, deserere maluit potius qukm
sequi. August. Turpe igitur aliquid interdum voluisti,

quod supra negaveras. At iste vulgatus amantium, vel, ut

dicam verius, amantium furor est, ut omnibus merito dici

possit : volo nolo, nolo volo. Vobis ipsis quid veliti.s, aut

nolitis, ignotum est. Pet. Invitus in laqueum offendi. Si

quid tamen olim aliter forte voluissem, amor aetasque coege-

runt ; nunc quid velim et cupiam scio, firmavique jam Uindem
animuin labentem

; contra autem ilia propositi tenax et sem-
per una permansit, quare constantiam focmineam quo magis
intelligo, magis admirer: idque sibi consilium fuisse, si un-

quam debuit, gaudeo nunc et gratias ago. Aug. Semel
fallenti, non facile rursus fides habenda est : tu prius mores
atque habitum, vitamque mutavisti, quam animum mutasse
persuadeas ; mitigatur forte si tuus leniturque ignis, extinctus

non e.st. Tu verb qui tantum dilectioni tribui.s, non animad-
vertis, illam absolvendo, quantam te ipse condemnas ; illam

fateri libet fuisse sanctissimam dum de insanum scelestumque
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fateare.— De Contemptu Mundi, Dialog. S, p. 367, edit.

1581.

Note IV. Page 429.

The progress of our language in proceedings of the legis-

lature is so well described in the preface to the authentic edi-

tion of Statutes of the Realm, published by the Record Com-
mission, that I shall transcribe the passage, which I copy
from Mr. Cooper’s useful account of the Public Records

(vol. i. p. 189) :
—

“ The earliest instance recorded of the use of the English

language in any parliamentary proceeding is in 36 Edw. III.

The style of the roll of that year is in French as usual, but

it is expressly stated that the causes of summoning the par-

liament were declared en Englots ; and the like circumstance

is noted in 37 and 38 Edw. III.^ In the 5th year of Rich-

ard II., the chancellor is stated to have made un hone coRa-

cion en Engleys (introductory, as was then sometimes the

usage, to the commencement of business), though he made use

of the common French form for opening the parliament. A
petition from the ‘ Folk of the Mercerye of London,’ in the

10th. year of the same reign, is in English ; and it appears

also that in the 17th year the Earl of Arundel asked pardon

of the Duke of Lancaster by the award of the King and
Lords, in their presence in parliament, in a form of English

words. The cession and renunciation of the crown by Rich-

ard II. is stated to have been read before the estates of the

realm and the people in Westminster Hall, first in Latin and
afterwards in English, but it is entered on the parliament roll

only in Latin. And the challenge of the crown by Henry
IV., with his thanks after the allowance of his title, in the

same assembly, are recorded in English, which is termed his

maternal tongue. So also is the speech of Lord William

Thyrning, the Chief Justice of the Common Pleas, to the

late King Richard, announcing to him the sentence of his

deposition, and the yielding up, on the part of the people, of

their fealty and allegiance. In the 6th year of the reign of

Henry IV. an English answer is given to a petition of the

Commons, touching a proposed resumption of certain grants

1 Beforences are to the Bolls of Parliament throu^out this extract.
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of the crown to the intent the king might live of his

own. The English language afterwards appears occasionally,

through the reigns of Henry IV. and Henry V. In the first

and second and subsequent years of Henry VI., the petitions

or bills, and in many cases the answers also, on which the

statutes were afterwards framed, are found frequently in

English; but the statutes are entered on the roll in French
or Latin. From the 23rd year of Henry VI. these petitions

or bills are almost universally in English, as is also some-
times the form of the royal assent; but the statutes contin-

ued to be enrolled in French or Latin. Sometimes Latin

and French are used in the same statute,* as in 8 Hen. VI.,

27 Hen. VI., and 39 Hen. VI. The last statute wholly in

Latin on record is 33 Hen. VI. c. 2. The statutes of Ed-
ward IV. are entirely in French. The statutes of Richard

III. are in many manuscripts in French in a complete stat-

ute form ; and they were so printed in his reign and that of

his successor. In the earlier English editions a translation

was inserted in the same form ; but in several editions, since

1618, they have been printed in English, in a different form,

agreeing, so far as relates to the acts printed, with the enrol-

ment in Chancery at the Cliapel of the Rolls. The petitions

and bills in parliament, during these two reigns, .are all in

English. The stjitutes of Henry VII. have always, it is be-

lieved, been published in English ; but there are manuscripts

containing the statutes of the first two parliaments, in his first

and third year, in French. From the fourth ye,ar to the end

of his reign, and from thence to the present time, they are

universally in English.”

1 All the acta passed in the same ses- ihrenoe of language was in separate

Sion are legally one statute
;

the dif- ehapters or acta.

,{^621978T)
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Tfu Roman Numerals refer to the Volumes— the Arabic Figures to the Pages of
each Volume*

ABBAS8IDS8. ALF05S0 Z.

ABBA88IDES. encouragement of science

and art by the, ii. 119—progress of

their dynaatyf 120—its decadence. 121.

Abdairahman proclaimed khalif of Cor-
dova. il. 120.

Abelard (Peter), enthusiasm excited by
the t«iching8 of, ill. 896—bis erratic

career, t6.

Acre, consequences to commence by the

capture of, Hi. 311—vices of its inhabi-

tants, ib. note i.

Adorni and Fregosl fictions, disruption

of Genoa by the, i. 475.

Adolphus of Nassau elected emperor of

Germany, ii. 82«
Adrian II. (pope), attempts to overawe

Charles the Bald, ii. 16t.

Adrian IV. (the only EnglUh pope), in-

solence of, towards Frederic Barba-
rosaa, U. 187—his system of mandats,
203.

Adventurers (military). See Military

Systems.
£neas Sylvius (afterwards Pius IT.), In-

stance of the political foresight of, i.

483—be abets the war against the

Turks, il. 184—specimen of his or-

atory, 134. note—his singular sugges-
tion tol^homet II., ib. note—heplays
into the bands of the pope, 240—he
obtains the repeal of the Pragmatic
Sanction, 242—his sketch of Vienna,
lii. note*.

Agriculture, cause of the iow state of,

HI. 295, 339. and note i—superior cul-

tivation of. church lands. 3^—exem-
plary labors of the Benedictines, ib.

note ^—agriculturHl colonies, .341 and
notes^ and ^—early enclosures and
clearances, 842—-exportation of corn,
how limited, 844—usual prices of land,
ib.—high state of Italian agricuicure,

t*5.—effects of ^atilence, 845—excel-
lence of the Italian gardens, ib.—neg-
lect of horticulture in England, 846.

Alaric. tolerance of, towards his catholic
subjects, 17^ notei—defeated by Clo-
vis, 17—laws compiled by his order,
Hi.m

Albert I. of Germany, ii. 82—his rule in
Switzerland. 105—his expulsion and
assassination, 106—the French crown
offered to him, 220.

Albert IT. succeeds Sigiamund as emper-
or of Germany, H.

Albigensian heresy, spread of the, t. 40—

>

massacre of the Albigeois, i6.,41,nQf«.
See Religious Sects.

Albizi, ascendency in Florence regained
by the, i. 476—Cosmo de’ Medici ban-
ished at their instigation, 478—their
overthrow, ib.—exclusion of their fitm-

ily from the magistracy, 478.

Alcuin teaches Charlemagne, Hi. 395—he
discourages secular learning, t5.—
character of his poetry, 446.

Alexander II. (pope), election of, il. HI
—he deposes the English prelates, 289,
note 8.

Alexander III. (pope), supports Thomas
h Becket. H. 187—adopts the system of
mandats, 208.

Alexander V. elected pope, ii. 231—his
successor, i6.

Alexander III. king of Scotland, opposi-
tion to papal domination by, ii. 207.

Alexius Comnenus attacks the Turks,
ii. 125—he recovers the Greek territo-

ries, ib. and note 3.

Alfonso I. of Aragon bequeaths his king-
dom to the Knights Templars, H. 14*

Alfonso III. of Aragon compelled to apol-
ogize to his people, ii. 48.

Alfonso V. of Ara^n (the Magnanimous),
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i. 469— adopted by Joanoa II. of Na-
ples. ib.—8he revokefl the adoption, 470
—hl« accea«iun, ib.—hii« impriitoniueut

by the Oenoe^, 471—his alliance with
Milao, ib. 4?2—hU virtues and patron-

a^tv of the art«, 478—his literary medi-
cine, 473, note—hi* love of Naples, ii . 46.

Alfonso V. and VI. of Castile, towns in-

corporated by, ii. UL
Alfonso VI 1. of Castile, unwise divifloD

of Uis dominions by, H. 14.

Alfonso X. of Castile, scientific acquire-
ments and guvernuiental deficienclefl

of, Ii. 17—law promulgated by him, 41
—his election as emperor of Germany,
76—tithes establish^ in his reign, 1^,
note clerical cucntacUmeuts favored
by him, *210, note ^—he exempts the

clergy from civil Jurisdiction, 216.

Alfonso XI. of Castile assassluatoe bU
cousin, 11. 19—hU disregard of law, 40.

Alfred the Great, rescue of the Auglo-
Saxou monarchy by, ii. 207—his al-

leged division of the kingdom into
counties, Ac., 265—ascription of trial

by Jury to him, 270—his high claim
to Veneration, 278—extent of hU ac-

quaintance with Latin, Ui. 272—his

declaration of the ignorance of the
clergy, 273—his zeal for learning, t6.

note

Aliens lieid liable for each other's debts,

m. 818.

Almamdn and Almansor, kbalifs of Bag-
dad, patronage of letters by, U. 119.

Alodial tenure, chaMcteristics of. i. 150,

161, and notrs—converted into fbudal
tenure. 164—e.xcept in certain locali-

lies, 1^ and note—causes of the eon-
versiou, 807—alodial proprietors evi-

dently frwmien, 313.

Alvaro de Luna. See Luna.
Amadeus (duke of Savoy), elected pope,
iL285.

Amaifi, early commercial eminence of,

ill. 310 and nolr— its decline, 311—al-
leged invention of the mariner's com-
pass there, 311 and note—discovery
of the Pandects, 391.

Amurath I., progresses of the Turkish
arms under, ii. 129.

Amurath II., rout of the Hungarians
by, ii. 103—reunion of the Ottoman
monarchy under him, 131—he per-

fects the institution of the Janizaries,

134.

Anastasias confers the dignity of consul-

ship on Clovis, i. 113—elucidatory ob-
servations thereon, 113, 116.

Andalusia, conquest of, by Ferdinand
111., II. 16.

Andrew of Hungary married to Joanna
of Naph^, i. 466-^is murder imputed
to Joanna, ib.

Anglo-Normans. See England.
Anglo-Saxons, divisions of England under

tike, U. 256—their DauUh assailants,

257—Alfred and his successors,

2^—descent of the crown, 269—in-

liuenci- of provincial governors, *2tXl

—thanes and oeoris. r'6.—condition of

the ceoris, *261—privileges annexed to

their possession of land, »6.—position

o( the socage tenants, 262—condition
of the British natives, 263—absence of

British roots in the English laugu.age,

ib. and notr '•<—constitution of the
iViteuageuiut. *264. 353. 357—adminis-
tration of Justice, and divisions of the
land for the purpose, 266—hundreds
and their probable origin, 265,

857, 369—the tythlng-man and alder-

mau, 267, note ^—the county court
and its Jurisdiction. 267—contempo-
rary report of a suit adjudicated in the

reign of Canute, 26H, 261^*. and note^
—trial by Jury and its antecedents,
270-278—inlttHiuctioD of the law of

frankpledge, 273. 274—turbulence of

the Anglo-Saxons, 275—progress of the
system of frank pledges, *276—respon-
sibilities and qscs of the ty things, 276.

277, and notes—probable existence of

feii^l tenures before the Conquest,

279, 1^, 3^, 880—observations on the
change of the heptarchy into a mon-
archy. 332, 336—consolidation of the
monarchy, 33<3, 838—condition of the
eorU and ceoris further elucidated,

338. 350—proportion of British natives

under the Anglo-Saxon rule, 360, 368
—Judicial functions of the Anglo-Saxon
kings, 359—analogy between the
French and Anglo-^xou monarchies
3>>U, 361—peculiar Jurisdiction of the

king's court, 362, 366.

Anjou (Louis, duke of), seizure of
Charles V.’s tr^sures by, i. 75—his

claim as regent, H and note—his at-

tempt on the crown of Naples, and
death, i6. See Charles of Anjou.

Anselm (archbishop), cause of his quar-
rel with William LL and Henry I., ii.

186—Descartes's argument on the
Deity anticipated by him, iii. 403.

Appanages, eflect of the system of, i. 96..

Aquinas (Thomas), metaphysical emi-
nence of, ill. 402—comparative obso-

leteness of his writings, 403, note L
Aquitaine, extent of the dominions so

called, i. 121—character of its people,

i6.—effect of the wars of the Merovin-
gian kings, 279.

Arabia and the Arabs. See Moham-
med.

Aragon, bequest to the Templars by Al-
fonso 1., and reversal thereof, ii. 1^—
rise of the kingdom in political impor-
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t*DC6f 42—struj'^le for the suece*s}on
to iu crown, 42-44—points of Inter-

est III iu form of i^overumeot, 4t3

—

prlTile^.-< of its nohlt^ and people, 46,
47—"itx DRtural defects and politick
adrantages, 47, 46—statistics of Its

wealth, population, &c., ^ note*—
grant of the ** prinleffe of union. 49
—superK’.sjiiort tm*n*of, y'l—the office

of justiciary, ol—instances of that of-

ficer's iutegrily and courage.^ and
of tlie suhiiiissioii of kings toUlR de-
crees.^ 66—dumtion and responsi-
bilities of the olHce, 66—the Cortes of
Aragon, 58—so<*i.il condition of the
kingdom, 60—its union with Castile,
-its burg(^-4.-es, hi. 613. iiotek^

Archers (English), Invineibilitj of the,

at Cnicy and Poitiers, i. lia^ See Mili-

tary Systeuis.

Architecture, as lllustratiTe of domestic
progre!<s, iii. .327—early castles in Eng-
land. lb.—impn>vcments thereon, 3^
—early houses, 320—revival of the use
of bricks, 330—arningemeiit of ordi-

nary mausion-iiouses, 331—dwellings
in France and lUiy, 331, 332—intro-

duction of chimuevs and glass win-
dows, 332, 334, and notrs—house fur-
niture aud domestic conveniences, 334,

836, and notes—ftniiliouses and cot-

tages, 335—ecclesiastical architecture,

its grandeur and varieties, 336, 3^, and
notes—domestic architecture of the
12th and 14th centuries, 461, 453.

Arian sovereigns, tolerance of the, i. II
and note

Aribertdi*<dare<l king of .iquitaine, i. 120.

Aristocracy. See Nobility.

Aristotle, writings of, how first known In

Europe, iii. 4iil and note-—ignorance
of iiis translators, inland not« char-
acter of the Ari.stulelUn philosophy,
405—its influence on religion, i6., notes.

Aruiagnac (count of ) opposes the duke
of burgundy, i. 80—massacre of him-
self and partiMtns, 81—assassination of

a later count of Armagnac, btb
Armagnacs, of the faction of the, 1.

80—tactics of the dauphin towards
them, ib.—their league with lleury
IV. of Euglaiid, 82—their defeat by
the Swiss, ii. 100.

Armorial he.'irings, general lutroductiou
of, 1. 190—instances of their earliest

use, 191, note.

Armoricau republic, questionable exist-

ence of the, i. 16—hypothesis of Dubos
relative thereto, ib.^ note—further elu-

cidation thereof, 109—supposed extent
of its territories, 109, 110.

Armor. See MilitHry Systems.
Artois. See Uoberl of Artois.

Arundel (bishop and archbishop), re-

monstrates with Richard IT., Hi. 67—
deprived of, and reinvested with, the
great seal, 72—bis subnequeut depriva-
tion and iMnishment,

Arundel (earl of, temp. Richard II.),

favored by the parliament, iii. 64

—

bis conduct as a lord appellant, 71—
his breach with the duke of Lancaster,
73—refui^es to nid in legitimating Lao*
caster's children, 74—his det*apitatiou,

Idi
Ascliaffenburg, concordats of. ii. 240.

Athens (duke of). Ss*e llrienne.

Augu.stin (St.), specimeu of the verses

of, iii. 267.

Aulic eouDoil, powers and jurisdiction of
the, ii. 98.

Auspicius (bishop of Toul)« character of
the poetry of, iii. 268—specimen
thereof, ib., note.

Austrasia, cliaracteristlcs of the people
of. i. 12a

Au.vilUry verb active, probable cause of
the, iii 26*3.

Averroes, error relative to, in. 897. note*
—his eminence as a philosopher, 401,
note'i—tendency of his commentaries,
405.

Avignon, removal of the papal court^
ii. 222—rapacity of its popes. 225,

—its abandonment by the popes, 228.

A^ncourt (buttle of), i. 88 and note.

Bacon (Roger), a true philosopher, Ui.

404, note l—bis acquaintance with
mathematics, 407—parallel between
him and Lord Bacon, i6., note*—his
knowledge of Qreek, 4^.

Bagdad, celebrity of the curly khallfs of,

ii. 119—character of its later khallfs,

120—

frequency of their assassination,

121—

defection of its provinces, ib.

Bajazet, military successes of. ii. 129—
defeated and captured by the Tartars,
131.

Baltic trade. See Trade.
B.ankfl and bankers of Italy, iii. 322.

Barbiano (Alberic di), military eminence
of, i. 465—his pupils, 461.

Barcelona, feudal submission to Prance
of the counts of, i. 22. nntr—Its early

cotnmercial eminence, Ui. 313—its code
of maritime laws. 315 and note

;

—and
of marine insurance, 821, note*—ite

bank of deposit, 322.

Bardas. revival of Qreek literature by,
iii. 440. note*.

Bardi, Florentine bankers, English cus-

toms farmed by the, iii. note 3.

Barons (In Fnince), occasional assem-
blages of the, i. 217—coi:Hcquences of

their iion-attenJ i.ice nt the royal

council, 219, 220—they subjttct

to the moiiurch, 22^)—tiuir privileg<*s
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curtailed by Philip IT., 22i. See No*
billty.

Barristers^ fees in the 15th century, lU.

351.
Ba»le, council of. See Council.
Beaumauoir, definition of the three con*
ditions of men by, 1. 196-11^.

Be<lford (duke of) regent for Henry VI.,

i. 85 -hift character, ib.—hU successes

in I- ranee, f‘5.—overthrow of hts forces

by Joan of Arc, 8L.
Belgrade, siege and relief of. H. 104.

Benedict XI. reconciles Philip the Pair
to the holy sec. ii. 221—he rescinds the
bulU of Ilonlfice VIII., 222.

Benedict XII., purport of his letter to

Kdwnrd III., 1. 61, note—his rapacity,
ii. 226.

Benedict XIII. elected pope by the
Avignon cardiDiils, ii. 230—deposed
by the council of Pisa, 281—Spain sup-
ports him, ib.

Benedictines, exemplary agricultural la-

bors of the, iii. note'^.

Benefices, grants of land so called, 1. 161

—conditions annexed to them, ib .

—

their extent, 162 and note—their char-
acter under Charlemagne and Ix)uis

the Dehoimir. 803—views of various
writers concerning their nature, 303-
805—charsictor of hereditary ben-
efices, 810—their regenerative effects

upon the French people, t6.

Benevolences, by whom first levied in
England, iii. 101.

Berenger I. and II. See Italy.

Bermudo III. (king of Leon), killed in
battle, ii. KL

Bernard (gmndson of Charlemagne), de-
rived of sight by judicial sentence, i.

7.

Berry (duke of ),
appointed guardian of

Charles VI., i. 74—his character, 77.

Bianchi. See Superstitions.
Bianchi and Neri, facdoiis of, i. 887, iii.

419.
Bigod (Roger, eari of Norfolk), patrioUsm

of. iii. tL
Bills. See Parliament.
Birth, privileges of. Bee Nobility.
Bishops. See Church, Clergy.
Blanchard (.Alain), unjustifiable execu-

tion of, 1. 9L
Blanche of Castile, acts nsVegent during

the minority of Ix>uis IX., i. 42—<]uells
the rebellion of the barons, ib.—in-

stance of her undue influence over
Louis. M.

Boccaccio, occasion of the Decanierone of,

i. ^ note I—appointed to lecture on
Dante, HI. 422.

Boccauegra (Simon), first doge of Genoa,
story of the election of, i. 433.

Bocland, nature of, ii. 278-385.

BUBGVNnUHS.

Bohemia, nature of its connection with
Germany, ii. 99—its polity, ib.—the
Uusnitu controversy and Its results,

lOQ, 101.

Bohun (Humphrey, earl of Hereford),
patriotism of, iii.

Bolingbroke (earl of Derby and duke
of ilereford), made lord appellant,
ill. 71—be sides with the king, 78

—

hie quarrel with the duke of Norfolk,
78--advantage taken of it by Kicbard
II., 18 and note i—hie accession to the
throne, 80* See Henry IV.

Bolognese law-schools, Hi. 391.

Bonifiice (St.), See iV'infrid.

Boniface V 1 1 1 . suspec ted of fraud towards
Celestine V., H. 217—bis extravagant
pretensions, ib. and no/r—<lisregnM of
his bulls by Edward I., 218—his dis-

putes with Philip the Fair, 219, 221-
success of Philip's stratagem against
him, 221—his death, ib.—rescindment
of his bulls, 222—Ockham’s dialogue
against him. 226, note >—rejt'i^tion of his
supremacy by the English barons, 227.

Boniface IX.. elected pope, Ii. 230—his
traffic in benefices, 2^. 234—his ra-

pacity in England checked, 237, 233.

Books and booksellers. See Learning.
Borouglis. See Municipal Institutions,

Parliament, Towns.
Braccio di Montoue, rivalry of, with

Sforxa, i. 461^2.
Briennc (Walter de, duke of Athens),

invested with extreme powers in
Florence, i. 411—his tyranny and ex-
ces**€*s, 412—his overthrow, ib.

Britany, origin of the people of, i.

and note >—grant of the duchy to
Montfbrt, ib.—its annexation to the
crown, 107—alleged existence of a
king of Britany, 109—right of its dukes
to coin money, 204.

Brunehaut, queen of Austmsia, i. 1^—
her character and conduct, note 2Q
—her mayor, Protadiu.s, 120—her
scheme of government, 122—she falls

into Che hands of Clotaire II., and is

sentenced to death, 124—cause of her
overthrow, note 159, 285, 800—pope
Gn'gory I.’s adulation towards her, ii.

156, note L
Buchan (earl of), made constable of

France, i. 8fi±

Burdett (Thomas), cause of the execution
of, iii. 190 and not«l.

Bui^esses. See Parliament.
Burgesses of Che palisades, origin of the,

ii. 91.

Burgundians, Roman provinces occupied
by the, 1. 16—their tolerance, 17, note*
—their mode of dividing conquered
provinces, 151—elucidatory observa-
tions thereon, 268, 271.
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Burgundy (Eudex^ duke of)i UTidertakeii

the protection of hix niece Jane, i. ^
—he betray* her cause, ib.

Burgundy (duke of ). named guardian of
Charle* VI., i. 74—lose* hi* ascen-
dency over the king, 78—regain* it,

t6.—hi* death, liL
Burgundy {John^ duke of, “ San*-peur ’•).

as*a*»inate.<i the duke of Orlean*, i. 19—hi* supposed provocation, li., note—
obtains pardon for the crime, 80—con-
sequence of hi.* reconcUiiition with the
court, ib.—w a.>:*a*siiuited, HI and note
—hi* defeat at Xlcopoli*. ii. 121L note 3

Burgundy {Philip, duke oO, allies him-
self with Henry V., 1. 83^blH French
predilection*, 89—iind treaty with
Cbarie.* VII., »6., 97, 98—splendor of
his court, 98—^jealousy of iiU subjects
concerning taxation, 100, note t.

Burgundy ( duke of), character
and antbitious dc.sigo* of, i. iiS and
note 99—hi* contumacious subjects, ^
—hi* rash enterprise* and failure*. IDQ
is defeated and killed, ib.—adventures
of hi* diamond, 101, note.

Burgundy (3io/y, ductless of), defeuda
her rights against Louis XI-, i.

and notft 102—mnrrie* Maximilian of
Austria

;
her death, \(fl.

Caballero* of Spain, privileges enjoyed by
the, Ii. la.

Calais, abject condition of the citizens of,

i. G8, note ^—terms of lustruments
sighed there,

Calixtins, tenet* of the, ii. 101.

Calixtu.* II. (pope), compromise effected

by, U. 180—he aboU*hes feudal services

by bishop.*, 181.

Calverley (8ir Hugh), characteristlo an-
ecdote of, i. 74.

Cambri<ige university, first mention of,

ill. 399, note 4.

Canon law, promulgatioD of the, U. 194
—its .study made imperative, 195.

Capet (Hugh), usurpation of the French
throne by, i.^ 31—antiquity of bis

family, ^ note —state of France at
hi* accession, 35—opposition to, and ul-

timate recognition of hi* authority, ib.

and note *—perirMi of hi* assumption of
regal power, 133—degree of authority
exercised by hi* immediate descend-
ants, ^ 140—hi.4 sources of revenue,
207.

Capitularies, what they were, i. 213—their
Utest date, 215 and note.

CaraccioH, fkvorite of Joanna II. of
Naples, i. 469—hi* assassination, 471,
note.

Carloman, inheritance of the children
of, usurped by Charlemagne, i. 28,
mou >.

Carlovlngian dynasty, extinction of the,

1. 31.

Camira (Francesco da), Verona seised by,
i. 446—killed in prison, ib.

Carroccio, the, i. 44Hand note*.

Castile and l^n united into one king-
dom, ii. 10—their sub«i‘quent rediM-
sioD and reunion, I4j lo—coiuposithn
and ch.'iracter of the cort«« of Castile

[see ('ortes), the council and its fuoc-
tious. 37, adminUtration of jus-

tice, 88—violations of law by the kings,

89—coufedepicie* of the nobility, 40—
simiiuritv of its polity to tiiat of Fug-
land. 4i—estabiishuient of tithes in
Castile, 1^, note L

Ca«tle, grapTiic description of a, i. 312.

Castruccio, I'astrucani, success of, 1. 396.

Catalonia, character of the people of, ii.

69—severity of the state of villenage
there, i6., note*.

Catharists. religious tenets held by the,

ill. 862.

Catholic*, treatment of the, by their
Gothic conquert>rs, 1.1^ note*.

Cava (count Julian's daughter), legend
of the seduction of, ii. M.

Celestine V., fraud of Boniface VIII. to-

ward*. II. 217.

Champ* de Mar*. See Field of March.
Charlemagne, reunion of the PrankLsh
empire under, i. 23 and note >—his vi<^

toric* In Italy and Spain, 23. 24—ob-
stinate resistance and ultimate sub-
miaoion of the Saxon* to hi.* rule, 2^^
his Bclavonian conquest*, ib.—extent
of hUdomiuions. ib.—his coronation as

emperor, and note^—it* conse-

quences, 26—his intellectual acquire-
ments and domestic improvements,
t'6. and note t—his vices, cruelties, re-

ligious edicts, 2tJ—hi* sons and suc-
cessors, 27—hi* control over the clergy
29—degeneracy of his descendants. 8(1

—state of the people under his rule,

31—his dread of the Normans, 33—his

alleged election by the Homans as em-
peror discussed, 126-129—question of

succtfHsioii involved in hi* elevation to

the imperial title, 129. 130—hi.* wise
provision* relative to fugitive *erfe. 197i
note*—hi* revenue how nd*i*d, 206—

-

peculiarities of bis legislative assem-
blies, 212, 218—French ignorance of

hi* character in the 14th century, 224
—hi* capitulary relative to tithes,

ii. 141. 142, note 4—his authority over
the pope*. 174—state of his education,

lii. 21* and note t—his library, 277,
note—his encouragement of ordeals,

279—hi* agricultural colonies, 341

—

public school* in France due to him,
894—becomes a disciple of Aicuin,

896.
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Oharlea the Bad. See Charles of Nararre.
Charles the Bald^ share of empire allot-

ted to, 1.^ and note on p. 30—rara-
TCs of the Normaos darioff his reij^,

84—his imbecile goreniuient and its

consetiUHiu-es, 139—his slavish sub-
mission to the church, li. 151, 152—he
disobeys pope Adrian 11^ l07.

Charles the Fat, accession and deposition

of. i. 30—position of Germany at his

death, ii. 07— ermi^nce of pope John
Vlll. towards him, 167.

Charlas the Simple, policy of, towards the
Normans, i.^

Charles IV. (the Fair) ascends the throne
pursuant to the Salic law, 1. 69—con-
duct of Kdward III. of Kngland after

his death, ib.

Charles V. (the Wise) submits to the
peace of Brt‘tigni, 1. 08—his sunituons
to Kdward the Black Prince, 72—his

treaty with Henry of Castile, i6., note ^

—his successes agtunst the English, 13
—his premature death and character,

74, 75—seizure of his treasures by the
duke of Anjou, 74—exjH-nses of bis

household. IT* note *—bis conflicts

with the States-Geneml, 227, 228—he
imposes taxes without their consent,m

Charles VI., acreswion of, 1. 74—state of

France during his reign, 76—defeats

the citlssrns of Qlieut. 76—misapplica-
tion of taxes during his minority^ U
sndno<«i—bis seixure with insanity,

78—disgraceful conduct of his queen,
1^. and HoU—his dc^tb, 86—bis sub-
mission to the remonstrances of the

States Oeneml, 221L
Charles Vll., state of France at the

accession of, i. 85—his impoverished ex-

chequer, 86—his Scotch auxULaries, ib.

—bis character, and choice of favor-

ites, 87—change wrought in his for-

tunes by Joan of Arc,^ 88—his con-

nection with Agne.s ^rel, 88, note*—
restores Kicheniont to power, 89—is

reconciled with the duke of Burgundy,
90—r^onquers the provinces ceded to

the English crown, 91—hU cruelty to

English captives, 92—consolidation of

his lower, 93—insurrection of Guieiine

against taxation, 33 (*od note—his

conduct relative to the States-Geneml,
229

—

he levies taxes of his own will,

230

—

he enacts the Pragmatic Sanction

of Bourges, ii. 242i
Jharles VIII., acc.ession of, i. 104—con-

test for the regency during his minor-

ity, ib. 231—niJirries Anne of Brltany,

103—consolidation of tlio French mon-
archy under his sway, lOl and notes—
proceedings of the .States*Oeneral dur-

his minority . 231, 232.

Charles of Anjou (I. of Naples), seiinre
of the crown of Naples by, i. 391—he
puts Conradin, the heir, to death,
—be defeats theGbibelins and governs
Tuscany, ib. and nols—revolt of his
subjects, SO.'t.

Charles II. of Naples, war of the Sicil-

ians against, i. 466—his death, ib.

Charles of Diiroxxo (HI. of Naples), im-
plicated in the munler of Andrew, i.

466, fiottf >—puts qu(><>n Joanna to

death, 467—his assassination. 468.

Charles IV. of th-rmany, singular char-
acter of, ii. 84, 85— his Golden Bull, ^
and 86 note •—-ha alienates the imperial
domains, 93—advancement of Bohemia
under his rule. 100.

Chariest Martel, conquest of the Saracens
by. i. 20—site uud importance of the
battle, ib.—its object, 26—bis spolia-
tion of the church, ii. 143.

Charles of Nnvarre (the Bad) tumults in
France excited by, i. 66—his crimes,
1*6.—cliicfl himself with Edward 111.,

Charteix'd towns. See Municipal lusti-
tutions, Towns.

Chaucer (Geoffrey), testimony borne by
his writings, ii!. 1.53. note—character
of his works, 4^, 430.

Chaucer (Sir Thomas), rebuked by
Henry IV., ili.sa.

Childubert (son of Clovis), dominions al-

lotted to, i. 18 and note*—his propo-
sal relative to Clodomir's children, 802,
note.

Childerick III., deposition of, i. 2L
Children, crusade undertaken by, ill.

2,^, note s.

Chllperic, guilty conduct of Fredegonde,
the queen of, i. ^ 124—oppressive*
taxes levied by hltn, 297—tumult
which ensued, ib.—what followed after

bis death, i6.—his attempts at poetry.
Hi. 268—his attack on the sanctuary,
287.

Chimneys. See Architecture.
Chivalry as a school of moral discipline,

lii. 3^8—remoteness of Its origin, ib.

—individual honor its keystone, 8<0—
types of chivalry, 311 and no/d.—its

original connection with feudal ser-

vice, 371—effect of the crusailcs, 372
—its connection with religion, 372, 378
—enthusiasm inspired by gallantry,

873, 375— licentiousness incident to

chivalry, 376—virtues inculcated by it,

877—practice of courtesy, liberality,

and justice. 378, 380—obligations of
chivalry to the 380—its attendant
evils, ^Sl—education preparatory to
knighthood, 382—chivalric festivals,

883—tournaments and their dangers,
8^ — privileges of knighthood, tb .

—

who were admissible thereto, 886, and
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CHirniAiriTT.

military nerrice: knights and
bachelors. and raunes of the
decline of chiralry, 887—influences
by which it waa superseded, 2l^ aud
not^

Christianity, impetus giren to the fbr*

mationof civic institutions by, 1. 126—
its beneficial effect upon the iSormans,
140.

Church, wealth of the. under the empire,
ii. ISti'-its pfuiition after tlie irruption
of tlie iKirUariaus. 187—source of its

legitirnat** wealth, 138—its religious
extortions, 130—privil(*ges attached to
its property. 140—Institution of tithes,
140-142 and no/c.t—Iinbility of church
property to spoliation, 142—origin of
pre'-ar/fT, 14*2. notf <-^xtcnt of the
church's landed pijssesslons, 143 and
note its participation in the admin-
istration ofjustice, 144—limitations in-
terpos«*d by Justinian, 146, 146—its

political influence, 147—source thereof,

148—Us subjection to the st4ite, »6.—
Charlemagne's edicts relative to its af-

fairs, 140, ir/). and notes—its assump-
tion of luthnrity over the French
kings, 15(», lo2—obsequiousness of
Kngland to its pretensions, 153—inves-
titure of its bishops with their tempor-
alities, 173— their simoniacal practices,

174 and nate^ —canons and chapters.
183—liljerties of the Gallican church,
243—high church principles always
dangerous. 244. note ^—privileges of
sanctuary, iii. 28<3. 287. See Clergy,
Momisterics, Papal Power.

Clan service not based on feudality, 1.

181L
Clarence (duke of), put to death by Ed-
ward IV., iii.m

Clarendon, constitutions of, ii. 211

—

their influence on Thomas & Becket's
quarrel with Henry II., 218.

Cistertiun monk, blasphemous saying
attributed to a, i. 4l» noteK

Cities. See Municipal Institutions and
Towns.

Civil I^iw. See I«aws.

Clement IV., effect of a bull promul-
gated by, ii, 206—opposition of the
Scotch king to his edict, 207.

Clement V. ratifies Robert's claim to the
crown of Naples, i. 465—his maxim
relative to bencflocs, ii. 205—he re-
moves the papal court to Avignon, 222
-^hi.s contests with the emperor Louis,
ib.—Kriglaiid remonstrates with him,
226. 227, notes—his outrageous edict
against Venice, 247.

Clement VI. acquits Joanna of Naples of
murder, i. 467—his licentiousness, ii.

226.

Clement VII., circumstances relative to

VOL, III.

his election as pope, ii. 229—division
of the papacy thereui>on. 230—pro-

ceedings after his death, 230. 2.31.

Clei^y, aj»cendency of the {temp. Charles
the^td), 1. 189—their privileges under
the feudal system, 194. 195—fighting

r

irelates, 194, note 3—their participation

n legislative procee<iings. 211. 213

—

privileges of their tenants. 807

—

BUbops in Lombardy and their tem-
poralities, 852. «363 and wofet—share
of the citizens in their election. 3.53

and note *—a robber archbishop, ii. 94
—immense territorial p<jssessions of

the clergy, 143. 144. and notes— their

acquisition of political power, 147, 148
—their neglect of the rule of celibacy.

169, 170-^ufferings of the married
clergy, 110 and notr*— lax morality
of the English clergy, 171. 172, notes—
practice of simony, 172—consent of the
laity required in the oiection of bish-

ops, ib.—interference of the sovereigns
therein, 178 and note s—character of
the clergy of Milan, 179. note^—taxa-
tion of the clergy by the kings, 206

—

tribute levied on them by the popes,

206, 207—their disaffection towards
Rome, 208—their exen»ption ftom
temporal jurisdiction. 2()8. 211—extor-
tions of Eilward I., 218—effects of
IViclifTs principles, 239—priests exe-

cuted for coining, »6., note®—spiritual

peers in the English parliament, iii. ^
9—their qualifications, 118-^lcrgy
summoned to send representatives, 126
—cause of their being summoned, 127

—result of their segregating them-
selves from the commons, 128—in-

stances of their parliamentary ex-

istence. 1^. 132—right of bishops to

be tried by the peers, 194, 197—nmdleo-
val clergy not supporters of des^tism,
246—their Ignorance of letters, '£12^ 274
—their monastic vices. 287—why a
bishop made a Danish nobleman drunk,
2 0, note L See Church, Monasteries,
Papal Power. Superstition.

CiisBon (constable de), immense wealth
amiiss^ by, i. 18^

Clodomir (son of Clovis), dominions al-

lotted to, i. 18—proposed alternative

relative to his children, 3()2. note.

Glotairc, portion of dominions allotted to,

i. 18—union of tiie whole under him,
19—redlvi.sion amongst his sons, i5.—
criminality of his character, 123.

Clotaire II.. reunion of the French do-

minions under, i. 79—nature of the
authority exercised by him, 122.

Clotilda converts her husband to Christi-

anity, i. 17—her sons, 18.

Clovis invades Qaul and defeats Syagriua,

i. 16—accepts the title of consul, i6
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CLOTTS n.

and note *—defeat* the AIemanni,16—
his couTersion to Christianity, 17

—

defe.tts AlnriC) i6.—his lust exploits

and san^fulnarv policy, IS •ind note J—
diviNion of bis dominions anionfptC his

sous, IE and nn^r.t—the lost uf his

race, 21—his nlloued subjection to the
emperoi** lUscussed, note III., Ill, 117
—his limited authority ; story of the
To8<« of Soissons. 167—tlicory buiit on
the story, 292, 29d—crimes of himself
and his grandson, iii. 21^ and note I.

Clovis 11., accession of, 1. 124.

Cobbum, lord {temp. Kichard 11.), ban-
ishcd, iii. 76.

Coiuiug, extensive practice of, amongst
the Frmich nobles, 1. 203—debased
money issue<l by them, 204—sys-
tematic ndultenitioQ of coin by the
kings, 208. 226 227—measures adopted
for remedying these frauds, notci
—gmnt of taxes made conditional on
restoration of th^o coin. tS6—priests

executed for coining, ii. 239, note ^

—

an ablK)t hanged for the same oCfeuce,

iii. 19&—clipping of coins by the Jews,
848. note

Cologne, antiquity of the municipal in*

stitutions of, I. .288.

Colon!, characteristics and privileges of
the, i. 815.

Combat. See Trial.

Comines [Philip de], characteristic note
on taxation by, 1. 281.

Commodianus, literary remains of, iii.

267—specimen thereof, i6., note'i.

Comnenus. See Alexius.
Conrad {duke of Fruncoulal, elected em-

peror of Germany, li. fiS*

Conrad II. (the Salic), important edict
of, relative to feuds, I. 107. 1G8, aud
notes—elected emjieror ofOermany, ii.

69—his ancestry, note^.
Connid ^I. joins in the second crusade,

I. 49—elected emperor of Germany, it.

72, 13.

Conrad IV., accession of, i. 377—his
struggles for dominion in Italy, and
death, ib —his difficulties in Germany,
ii. 76.

Couradiu (son of Conrad IV.) attempts
to regain bis inheritance, 1. 391—put
to death by Charles of Aujou, 392.

Coustance, council of. See Council.
ConshiDce, treaty of, i. 364.

Oonshintinn V. dethroned by his mother,
i. 127.

Constantinople, advantageous position

of. ii. 122—its resistance to the Moslem
assaults, 123—its capture by the Lat-
ins, 126—its uingnificence and popu-
lousucss, 126. 127—Vandalism of its

conquerors, 127—Its recapture by the
Greeks, 128—besieged by Bigaxet, 129,

oansADSf.

and by Amurath, 132—Attacked by
Mahomet II.. ib.—its fall, i6., 133

—

unroiiisud schemes for its recovery,
134. i:r>.

Constitution of England. See English
Coustitution.

Cordova taken from the Moors, il. 1^—
its exteut and wealth, t'6

,
note^.

Corn. See Agriculture, Trade.
Cort(4i of Castile, oritrioal coniposition

of the, ii. 26—dwindling down of
their numbers. 26—their remon.stnvnce
ngiiinst corruption, 27—spiritual and
temporal nobility, ^ 2^ and notes—
control of the Cortes over the taxes,

29, 30—their resolute defence of their

Hgiit, 81—their control over oxpeudl-
tnre, ib.—its active exercise, 82

—

their forms of procedure, 33—their

legislative rights, and attempted limi-

tations thereon by the kings, 33-36—
their right to a voice in the disposal of
the crown, 31. 38—position of the
clergy thertdn, Hi. 103, note.

Corvinus (Matthias) elected king of
Hungary, H. K4-—bis patronage of
literature, and note i.

Council of liusle, enmity of the, towards
the papal court, H. 2S4. 235—rt'foruis

ejected by It, 2^ and note—its indis-

cretions, ib. and 237, notes * 2
.

Couucil of Constance condemns John
IIuss and Jerome of Prague to be
burneil, H. 101—deposes John XXIII.,
231—preponderance of Italian inter-

ests therein, 232—French opposition
to the English deputies, ?6 ., note i—
tactics of the cardinals, 224—national
divisions in the council, ib.—its breach
of faith relative to lluss and Jerome
canvassed, 231 and note.

Council of Frankfort convoked by Saint
Boniface, ii. 150—its importance in

papal history, ib.

Council of Lyons, i. 877
;

ii. ifi.

Council of Pavia, il. 234.

Council of Pisa, proceedings at the, ii.

231.
Cours plenleres. character of the. i. 217.

Courtney (archoiahop), despoiled of his

temporalities, Hi. 6^
Crecy, battle of, i. M,
Crescentius put to death by Otho III.,

i. 3il and note.

Crusades, origin of the, 1. 347—energetic
appeals of Peter the Hermit, 46—
inducements odured to thosi^ who
joined in them, 47—crimes and mis-
eries attendant on them, 48—results

of tho first crusade, 49—second cru-
sade, ib.—its failure, ib. and note.t—
origin of the third crusade. 61—its

famous commanders and inconclusive
results, ib.—crusadas of St. Louis and
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CYPRIAN. RNQLAND.

their ml»«erjible en>ling, 52 —
cfluneof the coMuition of crtittiidex. hi.

289—their deinomlLun^ inHueDce,29L.
Cyprian> vicwH n*l!itlve to church gor-

eroitient, ii. m. not* -—further ob-
rerTutions thereoo, 263, 254.

OagolMTt, I , InMgnifIcaiicc of thesuecen-
Bors of, i. 20—nature of the authority
expn-iM*<l by him, 124—progresa of the
art<( iti hU reign. 120.

Digoiart li^ nan»e of, how restored to

history, i. 117.

Daiiia«^fus. clei^eneracy of the khalifa of,

ii. 11^. 119.

Danes. Kngland first Infested by the,

i.3^1.

Dante .\Hghicri expelled from Florence,
i. 3S7—hU birth, hi. 419—style of
his Vita NuoTa, i6,, noie—chamc-
teristirs of his great poem. 420. 421

—

eDthusi.isni which atumded its pub-
llcatiott. 421.

Dauphine annexed to the French crown,
I. I07~ita origin, ib.. note'^.

De6.mre, institution of the right of. il.

94—its abolition,

Do 1h Mart* (Peter), opposes the duke of
Lancjwter, hi. 66-^on.iurt of the
eiti/.ens on his imprisomnent, 57

—

elected speaker of the commons, 5^
Della B4*lla (Giano

,
improves the Flo*

rentiiie constitution, i. 408—driven
into exile, 409.

Derby (earl of). See Bolingbroke.
Diet. See Council.
Diet of Worms, im(>ortant changes ef-

fected by the, ii. 93—almlishea the
right of defiance, 95—establishes the
imperial chamber, 90-98.

Domesday Book, origin of the term, iii.

342, notf 1.

Domestic life in the middle agt*s. Ih. 823-
820—incoino and st>lc of living. 349.

Douglas (i*arl of) aids Charles VII., i. 8(L
Duelling, introduction of the practice of,

iii. 2^ and note i.

Du Gtiesoliti (Bertrand), proceeds to

Castile, 1. G7—his diameter, IS—he
serves against Peter the cruel, ii. 2Q
—is taken prisoner, ib.

Dunstan and Odo, and their treatment
of KJwy and Klgiva. il. 153—elucida-

tory reumrks relative thereto, 250-253.

Karl, oiigin of the title of, ii, 260, note s.

Kbrnin. exercise of supmiiie power by,
i. 2<). 119. 125.

Ec*cTin da llomaiio, tyrannic exercise of
power by, i. 874—pretexts to which hla
infamous cruelty gave birth, note*

—

his fall, 391.

Bccloslictical jurisdiction. Se« Church,
Clergy, Papal Power.

Edessa, extent of the principality of, i.

49 and note 1.

Edwani tlie ('onfessor, popularity of the
laws of, ii. 306. ?Q1.

Edward I. offends Philip IV. of Fmnce,
i. 54 and nott—his brother Edinuiul
outwitte«l by Philip, ih.—he curbs the
power of the clergy, ii. 314—his ty-

ranny towards them. 217—his ndgn a
cnnstitutionnl epoch, Iii. 5—his de-
spotic tendencies, 6—he confirms the
charters. I and note *.

E*-iward II. marries I.*abcl of France, I.

6>)—he }k*lds to the pope. ii. 227.

Edward III. lays claim to the French
throne, I. 59—its injustice shown,
ih. and note—his policy prior to resort-

ing to arms. 60—his chances of success,
61—attempt of the pope to dissuade
him fir*im the attempt, r‘6., prin-
cipal feiitures lii his character, 62—ex-
tent of his resources, ^ 64, and notes
—excellence of his armiesTlk and note
—his acquisition after the battles of
Crecy and Poitiers. 66—his alliance
with Charles the Bvl, 66—conditions
of the pcsice of Kretigni, 68—hU stip-
ulation relative to Aquitaine. H and
note J—his reverses and their >*

2uises,

ILT^aud notes—his op{>osition to the
pope, ii. 227—progn*ss of p.irllanient

under him, Hi 43—his attempts at
encroachment, 45-47—ascendency of
lAncasterand Alice Perrers. over him,
65—ordinance agaitist Alice, 5<>—re-

j
eal thereof, 67—revival of the pro.se-

cution against her. 58 and note t—his
debts to Italian bankers, 321.

Edward the Black Prince, character of,

1. 62—his victory at Poitiers, 64

—

created priiii*e of Aquitiine. 71—his
impolitic conduct in Guienne, 72^
summoned before the peers of France,
ib. and no/c-‘—machinations relative
to hU heir, Ui. 55 and note -—his
jealousy of the duke of Lancaster, 56

—

his death. £lL
Edward IV. accepts a pension from

Louis XI., i. 96—bU military force, r&.,

note*—Louis's reasons for declining
a visit from him, 97—his accea-ion to

the Chroue, iii. 188—his inexcusable
barlMirities, 189—Popularity of Ills

government, 190—his system of benev-
olences, 191.

£<lwy and Elgiva. See Dunstan.
England, first infested by the Danes, i.

83—its resources u nder inward 111., (j^
64—causes of the success of its ar-
mies. ^ 86—high payment to its men-
at-arms,^ note '^-discomfiture of its

troops by Jonu of Arc, 88—impolicy
touching it.1 relations with France, ^
—deprived of Its French pos.*tessioas
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by Charles VTI.« i6.

—

ita obseqaiout*
new to the hiorarchy, U. 153—iU op«
o^!tion to eccIeiiiMtlcal Jurii«dictioQ)

12-214—ita protest affainst the exac-
tioDS of the church, li27 and not^s—
Its 8>'iare In the council of (.’onstance,

232 and enactment of the statute
of praemunire, 233^‘ffcct of W'lclIITs

principles, 289—proftress of the coun-
try under the Anglo-Saxons [see An-
glo-Saxons}—its state at the period of
the Norman conquest, 287—fruit-

less resistance of its people to Norman
rule, and notc«—expulsion of its

relates and maltreatment of Its no-
les, 2H9 and note—attempted suppres-

sion of its language, 290 and note

—

wholesale spoliation of property, 292

—

abject condition of Knglish occupiers,

292, 293—vastneas of the Norman es-

tates explained, 293. 294—conqnercd
England compared with conquered
Gaul, 294—forest devastations and for-

est. laws. 295 nnd notes—depopulation of
the towns, 29&—e.stablishment of feu-

dal customs, 297—preservation of the
public peace, 29S—^i^rence between
feudalism in England and in France,
&19, 800—hatred by the English of the
Normans. 301—oppressions and exac-
tions of the Norman government, yi,
808—nature of the taxes then levied,

803. 304—laws and charters of the
Norman kings, 3<J5. 806—banishment
of Longchanip by the barons, 807, 808
—establishment of Magna Charta, 808
—difficulty of overrating its value, 8l)9

—outline of its provisions, 309, 310

—

confirmation thereof by Henry III.,

811—constitutional struggles Iwtween
him and his barons. 313, 816—limita-
tions on the royal prerogative, 816,

817, and note.*—institution of the vnri-

ous courts of law. 317, 319—origin of
the common law, 320, 822—character
and defects of the English law. 822, 824:

—hereditary right of the crown estab-

lished, 824. 826—legal position of the
gentry, ^6. 328—causes of civil equal-
ity, 88l—character of its govern-
ment, iii. 141—prerogatives of its kings,
141-144—mitigation of the forest laws,

144. and nolc—Jurisdiction of its consta-

ble and marshal, 145, 146, and notes-

spirit of independence exhibited in me-
dieeval ballads, 252. 258—Its customs
farmed by Italian iMokers, 321, note 9,

English constitution, character of the,

ill. 146—Sir John Fortescue's doctrine,

147, 149—Hume's erroneous views re-

nrding it, 149, 152—causes tending to

its formation, 152—effect of the lo«s of
Normandy, 154—real source of English
freedom, 155—principles involved in

mn>AL.

the relationship between lords and
their vassnls, i5.—right of distress on
the king's property. 167— feudal
sources of constitutional lilH'rty, 151
—influence of the nobility, 156-^^lu-
tary provisions of Edward 1., 162—na-
ture and gradual extinction of villennge.

164, 174—instance*’, of regencies ana
principles whereon they are founded,

1^ 2rl—doctrine of pn*rogative, 244,
2ii). See Anglo-Saxons, Eiiglaud,
Feudal System, Farlmment.

Erigena. See Scotus (John).
Ktbelwolf, grant of, relative to tithes, ii.

142, note i, 249.

Eudes elected king by the Franks, i 132—his qualifications for the dignity, ib.

Kudos (duke of Burgundy). See Bur-
gundy.

Eudon signally defeats the Saracens, i.

121—receives aid from Charles Martel.
122 .

Eugenius IV. (cardinal Julian) advises
Uladislaus to bresik fiiith with Amu-
rath, ii. 108—its fatal coiise<]Uenres, 1Q4
—other instances of his perfidy, 201.
note I.—his contests with the councils,
234—bis deposition by the council of
Basle, 285 and note t,

Euric, harsh treatment of his catholic
subjects by, 1. ^ note 3.

False Decretals. See Isidore.

Famines in the middle ages, frequency
and extreme severity of, i. 817.

Felix V. (pope), election and supersession
of, ii.

Ferdinand confirmed In his succession to

the crown of Naples, I. 473—attempt
of John of Calabria, to oust him,
—his odious rule, 432 and note.

Ferdinaud I. of .4ragon, indeptmdence of
the Catalans towards, ii. dIL

Ferdinand II. of Aragon marries Isabella

of Castile, ii. 28—they succeed to the
Castilian throne, t'6.—Ferdinand in-

vested with the crown of Aragon, 46

—

arrangement of the united govern-
ments, ^ 61—conqutsi of Qrunada,
^62.

Feiwnnnd III of Castile, capture of Cor-
dova by, ii. 15.

Ferdinand IV. of Castile, prevalence of
civil dissensions in the reign of, li.l7,

18—hi.s gross violation of justice
remarkable death. 39.

Feudal system, rise of the, i. 148—nature
of allodial and salic lands. 1^-152 and
nofe5—distinction of laws, 153. 154

—

origin of nobility, 159. 161, 188—fiscal

lands or benefices, their nature, condi-
tion, and extent, 161. 162—introduction
of Bubiufeiidation. 163—origin of feu-
dal tenures, 164—custom of persoual
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eommen<iation, lQ5^lts ebanrter*
166—edict of (’onrad II., 167, and
noifs— principle of a feudal relation^
168—riffhte and duties of TaasaU, ib..—
ccreuioniee of homage, fealty, and in-

yentiture, 170—oblij^tionj* of the Taa-

»al to hia lord, 171—military i»enice,

ItN conditiotiM and extent, 172 and notes

—feudal iucidenta : orit^in of reliefs,

173, 174—of flues on alienatioa, 174

—

tbe custom of frcrage in Franco, llfi
—<*®chejitaand forfeitun^s. 177—<d»jcct«
f(tr which aids were ierioil, ib.—limita-
tions thereof by Ma^na Cbarta, 178

—

institution of wardships, ib. — their
exatious character in later times, 179

—extortionah? and opproHsive prac-
tices relative to marriages, 179, 18<->—

introduction of improper feuds, 181

—

fiefs of office, their nature and variety,

IHl. 182, and notes—feudal law-books,
182— the Milanese collection, 183

—

difference between that and the French
and Knglish systems, 183, 184—the
feudal system not of Roman origin,

186— localities over whkh it ex-
tended. 187. 188—privileg»*» of nobility,

191. 193—‘liffonmce between a French
ro/«ri>rand an KngUsh commoner^ 191,
note I—s*oudiliou of the clergy, 194,
195—of the classes below the gentry,
195—a.ssemblio8 of this barons, 216

—

the cours plenidres, 217. 242—legis-

lative and judicial assemblies (see

Legislation, 8Uites-Oenerai, Justice]
—decline of the feudal system, 243

—

Its causes : increase of tbe domains of
the crown, 247, 248—rise of the char-
tered towns, 249, 2^, (see Towns]

—

cominut-Uion of mtlitary service, 2t^,

[sfH! Militarv Systems]—decay of feudal
principles, ^61—influence of feudalism
upon the institutions of Koglaod and
Prance. 262—civil freedom promoted
by it, 263—its tendency to exalt war-
like habits, 2>^. 2>)4—its value as an
element of dis4’ipline, 264—and hs pro-

ducing sentiments of loyalty, 264, 2<15

—tbe rnunftiumy 808 essentbils

of the feudal system, 309—its princi-

Ics aristocratic and exclusive, 311—
uizot's description of a feudal castle,

812—laxity of feudal tenures iu Italy,

352—question of their existence in

England prior to the Conquest, ii. 277,
2t^)—reudiilism under the Normans,
297—innovation introduced by Wil-
liam I., 298—tlifference between the
feudal policy of Knglaiid and France,
299, 3iil—tenure of folcland and boc-
Und. 383, 386—abuses of feudal rights,

iiL 144.

Vends, nature of, and derivation of the
word, i. 806

TmiKOi.

Fiefii. See Benefices. Feuaal System.
Field of March (or Champ de Man),

origin of the assemblies so termed, i.

210— their cbaract<*r, 21i>. 211— not
attended by tbe Roman inhabitants of
Gaul, 275—how often held, 299.

Field Sports. See Sports.
Fines, extent and singularity of, under

the Anglo-Norman kings, ii. * 03
Fire-arins. See Militar}' Systems.
Fiscal lands. See Beiitrficcs.

Flanders, fraudulent conduct of Philip
IV. towards thecountof.i. 54— success-

ful resistance of its people. 66—large

capture of gilt spurs by them, f6., notei
—their commerce with England, 64

—

their rebellion ag:iinst count Louis.^
76. and notes—their lusubonlination,
99—their resistance to taxation, IQO
and note—their woollen manufacture,
Ui. 301, 302—their settlement in Eng-
lanJ, ^3, note -—its policy relative

thereto, 304 and note . 8<k* Tnwle.
Florence, curmilnient of the power of,

by Frederic Bariwrossa, i. 404—exclu-
sion of tbe Uhibeiins from offices of
trust, ib .—Dante's simile relative to
its unsettled state, ib.—corftorations of
the citizens. 406—its magistracy, ib.—
curious mode of election. 406—the con-
siglio di popolo, 407—ilefiance of law
by the nobility. 4o8—Giano della Bella
retluces them to obedience, 408, 4ft9

—

rise of the plebeian aristocracy, 41(^
Walter de Brieniie invested with extra-
ordinary powers, 411—his tyranny and
excesses, 412—his overthrow,
singular ordinances relative to Che
nobles, 418—machinations of the Giiel&
and perHecutious of the Ghibeiins,
414-416 and note i— pro.stration of the
Guelfs, 417—insurrection of theCiompl
and elevation of Lando, 4l^. 419—hia

judicious administration, 419—restora-
tion of the Guelfs, 420—comparative
security of the Fioreutiiies, 421—their
territorial acquisitions, revenue, popu-
lation, &c., 422, 423. and notes— Pisa
bought by them, 426—furtlier <Us-

quietudea in their government, 475

—

rise of the Medici [see Medici]—first

Florentine voyage to Alexandria, 478
and note—Florentine iKinkersand their

transactions, iii. 3£land notes.

Folcland, nature of, ii. 888.

Foreigners iuvesttMi with power in Italian

sutes, I. 380, 398. 402, 4iiLm
Forest laws of the Anglo-Norman kings,

ii. 295—mitigation of their severity, lii.

144—punishments inflicted, 295.

Fortcscue (Sir John), on the English '

constitution, ill. 147.

France, policy observed in the territorial

division of, i. 1^ note ^—insigniflcauca
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of lU fiftrly monarohd, 2Q and note '

—

iOM of tho En>rn:*h in, ^
—increit'4«5 of the French domaititt, 6^
66—it« state at the comineneeinent
of hostUttiofl by Edward III., 61—lU
condition after the battle of FoltlenL
65—asNenibly of the SUtcs Gesjeral, 6n—ilesointion of the kingdom by fam-
ine, ill and note—ravaged by ban-
ditti. i6.—the Jacquerie insurrection,

68 and note'—state of the country
under Charles V. and VI., 74-75-^
under Charles VTT.. 85-02—consolida-
tion of iU dominions, 107—ita his-

torians. IPS, note *—it* deplorable state
un<ler Oharlofl the Bald. 139—its pro.
viucial government under the Mero-
vingian king*. 156—succession to its

monarchy. 1,5j, and 214, ,note ^—its

progre.s.s from weakness to strength,
202—HTenue of it* kings, how raised,

2(Mi—its coinage, 208, 209—taxation,
209, 210—it-* constitution never a free

one, 1^>, note 1—design* of its king*
upon Naples, 481 et. xfq.

Pnuiconia, rise of the House of, ii. 69

—

its extinction, I2i
Fmnkfort, council of. See Council.
Franks, tt*rritories occupied by the, 1.16

and their probable origin, Note
II. 111). Ill—their position under Po-

f
in, 122. 123—their promise to Pepin,
ill. 156—chanu^ter of their church

dignitaries, 1.62, note ^—increase of
the power of their kings, 157

—

serfdom and villenage amongst them,
196, 199—extent to which they par-
ticipiited in legislation, 211 and note
—origin of the HIpuarian Franks and
Salian Franks, 271—their numbers
during the n*ign of Clovis, 283, 284

—

presumed infrequency of marriages
between them and the Homans, 288
—extent of power possessed by their
kings, 292 ..300.

Predegonde. qut^on. See Chilperic.

Preiieric 1. (Frederic Barbarossa), third
crusade undertaken by, i. 51—title

conferred by him on the archbishop
of Lyons, 55—commencement of his

career in Italy, 357—he besieges Milan,
858—suhjugation and *<>cond rise of its

cUixens, 859—de.struc.tion of their city,

860— le.ague of Lombardy against him,
ib.—his defeat and Might, —peace
of Constance, ib.—his policy relative

to Sicily, 854—his response to Homan
oratory, 4QQ and note—his accession to

the Qennaii throne, li. 78—Henry the
Lion's ingratitude towards him, 14
and note't—he institutes the law of

defiance, 04—his forced submission to

pojHf .Adrian IV., 195—his limitation

on the HcquiritioQ of property by the

QBirOA.

clergy, 216—his Intellectual acquire-
ments, iii. 271, note—his patronage of
U«rniug, il98.

Frederic position of, at his accession,
i. 871—cause of his excommunication
by Gn^gory IX., 372—mneor of papal
writer.^ agiUnst him, ib.. note ^—result
of hi.s ciuisude, 378—hi.s wars with the
Lombards, t'6.—his successes and de-
feats, 376—animosity of the pope.s to-

wards hi|n, 376, 377—sentence of the
council of Lyons against him, 877—his
accession to the Gennan throne, ti. 28—his deposition. 94—he restnilns tbo
right of defiance. 96—his imperial tri-

bunal, 97—his poetry, iii. 41S.

Frederic III. of Germany, character of
the ndgn of, ii. 88 and note—his signi-

ficant motto, ^ note*—objects of his

diets, 9^ 96—he betrays the empire
to the pope, 240.

Freemasonry, and its connection with
architecture. Hi. 3^. note >.

Freemen, existence of, prior to the tenth
century, 1. 313—allodia] proprietors
evideuriy of this class, 314—^ther free-

men, ib —consequence of their mar-
riage with serfs,

Fregosi and Adorn! factions, i. 475.

Froissart, value uf the Chronicles of, i.

75, note L
FuTk^’s saucy reproof of Louis IV., Hi.

271, note *.

Gandia (duke oO, claim.* the throne of
Aragon, H. 43—his death and failure of
his son, Mj note i.

Gaul invaded by Olovis, i. 16—condition
of its Homan natives, 1.52—privileges
of the ** convivu regis,” 1.53, note t 274,
and notet—retention of their own laws
by the Homans. 274—their cities,

278—their subjection to taxation, ISO
—their accession to high offices. 284
—their right to adopt the laws of
the Franks, 285, 286—presumed infire-

queney of marriage between the two
races, 288.

Genoa, early history of, i. 426—her wars
with Pi.'«aand Venire, 42^ 427—victory
of her fleet over IM^ani, 428—insolence
of her mlmiral towards the Venetian
ambassadors, 429—her subsequent re-

verses, 429, 430—surrender of her
forces to Venice, 430—decline of her
power, 431—her government and its

various change's, ib.—dissensions of
the Ouelf* a »d Qhibelins, 432—her
first doge, 483—frequent revolutions
of her citi'AHiis, 434—the Atiomi and
Fregosi factions, 475—commerciHl deal-
ings of the Genoese, iii. 311—their po.s-

ition in Constantliioplo. 312—their
manufactures, 318—their money truus-
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&ctionf>, 319. 322—fitato SMuritj taken
bj their bankers, Z£L.

GiTiiiany eoitqucreil by UhArlemagne, i.

23—‘held by LouU hU graivl^on. 29^
away from hU family, 30—ita

lluiijcarian aMailants, 32—iu first

apostles. 126~po!itical state of nneient

Gerumny, 148—mode In which kings
were chosen, 149—lands iu con jueri'd

proTinres. how divided. 150—customs
respecting aludlal and sallc lands, Iii2

mi'i notrj—superior position of its

rulers as compared with those of
France, 202—causes of the rcTernfil of
this stote of things, (ft.—<legree of
reliance due to Tacitus's accounts of
Oennao itistituUons, 268-2f'»8—char-
acter of iu gorerninents, 293^—limited

power of lu kings, 293-295— its posi-

tion at the death of Charles the Fat, li.

67—election of its emperors, in whom
Tested, 77-80—partitions of territory

amongst its princes. 83,^ 84—import-
ance of its free cities, 89—privileges

conferred on them. ift.—their warfare
with the nobles. 90—the sjiurtuary of
the palisades, 91—leaguo of the cities,

ift.—polity of the principalities, 92

—

extent of the imperial domains, ift.

—

their gradual alienation by the em-
perors, (ft.—the dint of Worms and its

results, ^ 97—limits of the German
empire at various periods. 99—absence
of towns, iii. 298—preeminence of iU
robber chiefs, 298. 8ee Diet, Justk'o.

Ghent, populmisnese and impn^nobility
of. i. ^ llK)—policy of its people rel-

ative to t-ixatiou, 101. rto/r—its trading
eminence, iii. 302—Its houses and pop-
ulation, woteL

Qhibelins, origin of the word, ii. See
Uuelfs.

Giovanni di Vicenza, singular success of
the exhortations of, i. 388—result of
his attempts at sovereignty. 389.

GloU(*ester, duke of {tetfip. Klchard IT.),

speak<« for the parliament, iii. 67. nntei

—made lord appellant, 71—reinstaUd
in the council, 72—his animosity tow-
ards the duke of I«ancii.ster. 73-75—his
seizure by the king, 76—his murder
and po;«thumous atuinder, ift.

Qalfrey of iioulogne. e.uitern domains
ik<.<<igneii to, i. 49—his re;uMOus for re-

fu.'<ing the title of king, rft., note '^—his

feats of strength, note i,

Gr:itiadH, fertility and importance of, ii.

62—its unarailing resistance to Fer-
dinand, (ft.

Orati.in, charucter of the Dccretuin com-
piled by. ii. 194.

Greek church, marriage of priesU per-
mitted by the, ii. 170.

Greek eiiipire, degeneracy of the, ii. 117

o<m.Fs.

—Iki theological di.ssenslons, (ft.— re>

Tival of iu power, 122—tactics of its

emperors, 12ii and note ^—exploits of
celebrated usurpers. 124—results of
the first crusade, 125 — ex|>e4litions

of Alexius Comuenus, (6.—sacking of
the capital. 12*1, 127—partition of the
empire, 127—iu decUnlng state, 129

—

lukewarmness of the wcsUtu Chris-
tians, 132—fall of the empire, (ft.—the
last of the (.'oesnrs, 133-^reek anti-

exportation aiKH'ilote, iii. 299. note *.

8ee Constantinople.
Gregory I., characterof, ii. 156—heostab-

lishe.s the appellant jurisdiction, tft.,

note'i.

Gregory II., design of, for placing Home
under Charles Martel'S protection, 1.

12JL
Gregory TV. and V., submission of, to

imperial authority, ii. 17,5.

Gregory VII., projection of the crusados
by, i. 46— hU oblig.itious to the
countess Matilda, 360—bis ascenden-
cy over the clergy, ii. 176, 177—elected
pope, 177—his differences with, and
excommunicatiou of, Henry IV. of
Germany, 177. 178, and note — rigor-

ous humiliation imposed bv him on
Henry, 179—his exile and de.ath, IS)
—his declaration ngtun-«t investitures,
181—his illimitable ambition and
arrogance. 184—his despotism tow-
ards ecclesiastit’S, 185—his arrogance
eclipsed by Innocent 111., 217.

Gregory IX., excommunications of Fred-
eric II. by, i. 372, 376—ills further
designs against Frederic, /ft.—Dt*cre-

tals published by his order, ii. 194

—

his eDcro.iri'huieoU on the English
church. 2o3—his pretext for levying
contribuiion.s, 2Qti-ininiensc sum ex-
torted by him from England, 207.

Gregory X., tax levied ou the church by,
iL 207

Gregory XI., nnnstatea the papal court
at Home, ii. 22S.

Qn^gory Xll. elected and deposed, 11.

230.

Qrimnald. usurpation of supreme power
by, 1. 21b

Qros.stet« (Robert, bishop of Lincoln),
notices of,ii. 206, noU<; iii. 404, note
437.

Ouarnieri (duke), systematic levy of con-
tributions by, i. 452—suci'o.ss of his

operations, (ft.

Quelfs and Qhibelins, origin of the rival

factious of, i. 369—their German an-
tecedents. 370 and note—chameter-
isticM of the two parties, 371—irra-

tionality of the distinctions, 890—
temporary union of the factions,

—expulsion of the Ghibelins from
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Florence, 892—rerival of their ^rty,
895—ori)^n of the name Quelft, ii. ^
See Florence, Genoa.

Otti de LuHignan, cauiM of hU Sight from
France, i. 47.

Quienne, seized by Philip IV., 1. 54—
restored to England, 55 -^insurrection

of Its people against Charles VU., 98
and notf—suspicious death of Charles
duke of, and note.

Quiseard (iloburt), territorial conquests
of, i. 3j0—he takes Leo IX. prisoner,

851—his English oppouenCs at Con*
stantinople, ii. 29Q.

Ouisoard (Roger), conquers Sidiy, i. 350
— declared king by innocent II., 851
— he shelters Gregory VII.. ii. 180—
he sul;jugates Amalfi, Hi. 811—he io-

troduees silk manuf.icturcs at Paler-
mo, .81.3.

Gunpowder. See Military Systems.

Hair, length of, a mark of nobility, i 801
—CUildebert's proposal relative to

Clotlomir's children. 302, note.

Hanso towns, confederacy of the, iii.

807.

Haroun Alra.schid, magnificence of the
rule of, ii. 119—African principalities

in his reign, 120.

Hastings, lord {temp. Edward IV.), re-

ceives bribes from Louis XI., i. 97—his

reason for refusing to give receipts for

the same, ib., note
Hawkwood (Sir John), military renown
acquired by, i. 463—gratitude of the

Florentines towards him, t’6.—his skill

as a geneml, 4o4.

Haxey (Thomas), surrendered by the
commous to the vengeance of Uicbard
II., iii. ^ ini[>ortant principles

involved m his case, ^ notes.

Henry II. of Oastiiu rebels against Peter
the Cruel, U. 20—his defe.it and sub-
sequent victory, ib,—his vow to pre-

serve justice, 40.

Henry III. of Castile marries John of
Gaunt’s daughter. H. 8iL

Henry IV. of Castile, de.«picable charac-
ter of, ii 22— deposed by a conspira-

cy of nobles, ib.—futile efforts of his

daughter to succeed him, 23—contests

after his death, ib.—his reproof by the
Cortez of Ociina, 8iL

Henry 1. of England, extortions on the

church by, ii. 2U8.
Henry II. marriu.s the repudiated wife of
Louis VII., i. 38—opposes the tyr-

anny of the church of Itome, ii. 212.

—

cause of iiis dispute with Thomas &

Becket, 213.

Henry III. allows Italian priests in Eng-
lish benefices ii. 203^bets papal
taxation on the clergy, 207—his sub-

mUsivencM, 216—provisions contained
ill hU charter, 309, 310—worthlessness
of his character, 811—his petjuries,
812—his pecuniary difficulties and
extortions, 313—his expensive foreign
projects, 814—demands of the pope,
and resolute conduct of the barons,
315—his quarrel with the earl of Pem-
broke, iii. 15L

Heury IV.
^
policy and viow.s of, towards

France, i. ^ 82—circumstances at-
tending his succession, iii. 80— in-

validity of bis hereditary title, 80

—

bis tactics towards the parliament, 81
—aid gmnted to him in 1400, 83—
policy of the commons towards him,
84, ^5—limitations imposed on him,
90j 91—he comes to terms with them,
2II 8ee Bolingbroke.

Henry V., his exorbitant demands
on proposing to marry Oatbarine of
France, i. 83 and note*—invasion of
France by, ib. and note^—his nego-
tiations with the duke of Burgundy.
83—his marriage and dejith, 84—life

subsidies granted to him, iii. So—im-
prob^ibility of his alleged dissolute-
ness, 93—hU claims on popular affec-

tion, ib .—his clemency to the earl of
March, 195.

Henry VI., p.arliameQtary policy during
the minority of, iii. 95—unpopularity
of lii.s marriiige, 96—his conduct on
Suffolk’s iinpoachtiient, 96—state of
the kingdom during his minority, lln
—his Imbecility, ib.—solentDitk^s ob-
served in nominating a regency during
his infancy, 178, 181—provisions in
consequence of his mental infirmities,

181. 185.
Henry VII., conduct of, towards the
memory of his predecessors, lit. li^
and note

Henry I. of Prance, alleged large array
levied by, 1. ^ note i—extent of au-
thority exercised by him, 141.

Henry X., the Fowler, elected emperor
of Germany, ii. 68—his scheme for im-
proving hi.s territories, ib. note

Henry 11., of Btivaria, elected emperor
of Germany, ii. 88.

Henry III. of Germany, imperial iofiu-
ence extended by. ii. 69—instances of
his exercise of absolute power, 70i
93—his judicious nomination of popes,

lIiL
Henry IV. of Germany, primary cause
of the misfortunes of, ii. 70—con-
spir^y against him during his iufan-
cv. 70. note'i—his abduction by Han-
no, 1̂ .—his excommunication and
Its consequences, H and note -—his

remains insulted by Rome. 72— ze;il

of the cities in his cause, 89—his con-

Digitized by Google



INDEX. 473

BtKHT T. ITALT.

CestA with Qregorj* VII., 1^, 178—hiB
bumiliatioo bv Ure^ry, 178—the ta*

ble«t turne^l, 179—aulmo«ity of Oreg-
ory's successors towards him, 119,

latL
Ueury V. of Germany, accession and
death of, U. 72—privilege granted by
him to the cities, 89—his compromiM
with the p</pe'‘, 180.

Henry VI. of Germany, repudiates ar>

rangemenU between his predecessor
and the popes, I. 367—production of
hht alleged will. ib .—tils ambitious pro*
jeet, ii. 7o—his death, ib.

Henry VII. of Germany, acquires Bo-
hemia for his son, ii. 84—his opposi-
tion to the papal power, 223.^

Henry the Proud, ancestry and posses-

sions of, ii. ^ 73—conseti uencos of his

disobedieuco to the emperor's sum-
mons. 13,

Henry the Lion restored to his birth-

right, ii. 74— fatal results of his in-

gratitude, ib.

Hereditary succession, how far observed
among the Franks, 1. 156, note 3, 2^
—disrt^anied by the Anglo-Saxons, ii.

259—estabii^^hinent of the principle in
England, 324-^6—elucidatory note
upon the subject, 401-403.

Hereford (carl and duke of). SeoBohuo,
Bolingbroke.

Uerevvai^. brave resistance of, to WiUiatn
the Conqueror, ii. 28-S, notes.

Hilary deposed by Leo the Great, 11. 165,
note *.

Hildebrand. See Qrepiry VII.
Honorius HI., establishment of mendi-

cant orders by, ii. 196—refusal of his

reque.sts by France and England, 208.

Hugh the Great of France, procures the
election of I^ouis IV., i. 1^.

Hugh Capet. See Capet.
Hungarians, ravages in Europe by the,

L ^—their ferocity towards the clergy,

83. note i—their conversion to Chris-

tianity, ii. 102—their wars with the
Turks, If^^lOn.

Hungary, kings and chiefs of. Bee An-
drew, Corvinus, Hunnlades, Ladislaos,
IjOuU of Hungary, Sigismund, Uladis-
laus.

Hungerford (Sir Thomas), elected speaker,
iii. 68-

Hunniades (John), heroic career of, ii.

103. 104—bis death, 104.

Huss (John), burned to death, il. 101

—

ctnimcteristics oi his schism and hU
followers, iii. 367 and note a, 868.

Innoceut III., persecution of the Albi-
ge<iis by, i. 40—his ambitious policy.

his signiHrant prodtiction of the
will of Henry VI. of Gtirmany, 367—

position of the ItaiUn cities towards
him, »6.—use made by him of hLs

guardianship of Frederic ILj 371—in-

crease of temporal autimrity under
him, 401—his accession to the papal
chair, il. 187—extravagance of his
pretensions. 188—his scheme of utii-

ver>*l arbitration. 189—his decrees
and Interdicts, 100—his iuterferutee
with the Gennan Emperors, 192—his

claim to nominate bishop.s, 2C>2

—

cause of his anger with the ch.'ipter ol

Poitiers. 203—he levies taxes on the
clerg)', 200—his pretext for exercising
juri.sdiction, 209—he exempts the
clergy from criminal process, 211

—

his arrogance eclipsed by ^nilkce
VIII., 2JLt

Innocent IV., outrageous proceedings of,

against Frt^eric II., i. 377—his cou-
duct toward.s Frederic’s successors,
ib.—he quarters Ititlian priests on
England, ii. 203—height of papal
tyranny during his pontificate, 207—
his disposal of the crown of Portugal,
220, note ’—anecdote of him, fflO,

note *.

Innocent VI. elected pope, H. 28f).

Interdicts, ii. 165, 2^, note and 247.

See Pupal Power.
Ireland a mediseval slave depot, iii. 299
and note L

Irene, dethronement of Constantine V.
by, 1. 127—Leo III.’s project of mar-
riage between her and Charlemagne,
t‘6.

laabel of Bavaria (queen of Charles VI.),

inikmous conduct of, towards her hus-
band, i. 78—her hatred of Armagnac,
and its consequences, 81—Joins in the
treaty with Henry V., 84.

Isabel of France, marries Eklward IX. of
England, i. M.

Isabella of Castile. See Ferdinand II.

Isidore, publication of the False Decretals

of, ii. 160—their characU>r and object,

160, 161. and notes—authority accorded
to them by Grafiun, 194.

Italy, occupied by the Ostrogoths, i. 15—its subjectloM by the IjOinb;mI.s, 21, 22
—conquests of Pepiti and Charleinagtie,

22— Its king Bernard. 27—its state

at the end of the ninth century, 843

—outhorities referre<l to for its history.

»6., note—its monarchs Bereiiger 1. and
II., 845 and note aasutnption of

power by Otho the Great, i6.—execu-
tion of Crescentlus by Otho HI.. 347

—

election and subsequent troubles ot

Ardoin. ift.—condition of Its people

under Henry II. . ib —i*anse of its sub-
jection to German princi*s. 348—acces-

sion of Connid II., and consolidation

of Germanic iiiUuenees 349— Its
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Greek proWncef^ S49. SiV)—iuourslons

and 8ucce:).«eff of the NoriiiatiK, 850^ 3Ti2

—prtigress of the Loinhard citlei*, [*»oe

LouibunU]—arceasion of Froderic Bar-
baro8AH, 837^ [see Frederic I.l—c.uuio
of the decuplenee of Italy. 8>3, 3t>4

—

its doniedtic manuers^ ill. 323. 32iL

Jaequorie, iusurrectioa of the, i. fiS and
noff *.

James II. of Antjcon, renounces the Si-

cilian ero\TD, i. 4»)5—iuvest<*d with the

Sardinian crown, ii. 220. notf *.

Jane of Navarre, treaty entered Into on
behalf of, i. 6»5—betrayal of her cau-se

by the duke of Burgundy, 67—she re-

covers Navarre, i6.» note. 'i.

Janizarie.'*, institution of the, il. 134.

Jerome of Prague, burned to death, li.

101.
Jerusalem, foundation of the kingdom of,

i. 49—its conquest by Saladin, 51

—

restored to the tJhristiaus by the Sara-

cens, 52—oppressive system of mar-
riages there, under the feudal system,
18U— title of the kings of Naples to

sovereignty over it. 372, notet.

Jews, wealth amassed and persecutions
endureil by the, 1. 207—their early

celebrity as usurers, i6., note'^—their

final expulsion from France, 208 and
note ^—ordinances against them, 21ii

—exorbitant rates paid by them in

England. II. 802—their massacre by the
Pastoureaux. ill. 281—their lialiility to

maltreatment, 289—barbarous customs
regarding them. i5., notr—the Jew-
drowning story, 290, note i—their early

money dealings, 319—toleration vouch-
safed to them. t6.—decline of their

trade, 320—their addiction to coin-

clipping. 848. note 3.

Joan of Arc, character, successes, and
fiite of, i.^ 88—her betrayer.^ note ^

—her name and birthplace. IdB^^reat
merit of Southey’s poem, 147.

Joanna of Naples, married to Andrew of
Hungary, i. 486—her husl>and*s murder
imputed to her, ih. and note >—she
dies by violence, 467.

Joanna II. of Naples, and her fiivoritea.

i. 469—her vacillation relative to her
successors, 470—puts Uaraccioli to

death. 471, note.

John I. of Castile, accession of, il. 20

—

hls merited defeat by the Portuguese,
21 .

John II. of Castile, wise governmeut by
the guardians of, during his infiincy,

ii.^ 21—he disgraces and destroys his

favorite Alvaro do Luna, 21j 22^—bU
death, 22—its results. fiiL

John (king of England), cited before
Philip Augustus, i. 38—results of bis

jusnex.

contumacy. 89—singular fines levied

by him, ii. 303—hls ranaritv, 308 and
note I—Magna Churta~«^^- 3Il.^uri-
ous instance of the unpopularity of
his name, lU. no/cL

John I. of France, birth and death of, i.

57 and note L
John II. of France, character of. i. 68—

taken prisoner at Poitiers, 65—Instows
hls daughter on Charie.s of Navarre,
—submits to tbc peace of Brctigni,
^—his response to the citixens ol

Uochelle, Li.
John of Pnx'ida, de.signs of. on Sicily, i.

463—n-sult of his intrigues,

John VIII. (po)>e), insolence of, towards
Charles the Fat, ii. 167—asserts a right
to nominate the emperor, ib.

John X.Vll. (pope), claims supremacy
over the empire, it. 223—hls dispute
with LouU of Bavaria, ib.—he per-
secutes the Franciscans, 225—his im-
mense treasures, 226—bis imposts on
the clergy, i6., nole^

John XXllI. (pope), convokes and is

depo.<«cd by the council of Constance,
li.2aL

JuiuviUe (the chronicler), refuses to ac-
company St. Louis in his last crusade,
i. 58. note.

Judfnr of Bavaria, marries Louis the
Debonair, I. 2b*

Julia rs betrayal of Spain to the Moors:
credibility of the l^cnd, ii. 68-66.

July. See Trial by Jury.
Justice, udmini.stratiou of. under Charle-
magne. {. 283—various kinds of feudal
Jurisdiction, 284—judicial privileges

assigned to tne owners of fietV, 235

—

cruel custom in Aragon. 2^36, note*—
trial by combat, 237, 23S, and notes—
the Rstabllshments of St. I/>uis, 239

—

limitations on trial by coml>at. 24(>.

242. n ole 1—royal tribunals and their
jurisdiction, 241—the court of p«*ers,

242— tlut parliament of i’aris nud its

lawyers, 243—jurisdiction of the court
of the palace. 326—its constitution,
327—imperial cliuiiiber of the empire,
ii. 95—its functions and jurisdiction,
9t5—the six circles and the Aulio
council, 97.98—character of the king’s
court in England, 317. 89*3. 4(11—im-
portance of the ufiice of ciiiefjusticiary,

317, note —functions of the court of
excht*quer, 318 and no/s *, 401—insti-

tution of justices of assize, 818—istab
lishmeutof the court of common pleas,

319—origin of the common law, 320—
difference be*we<?n the Anglo-Saxon
and Anglo-Norman systems of juris-
prudence, 320 , 821—complicated char-
acter of English laws. 322—necessity
for a reformation ot the statute-book,

Digitized by Google



INDEX. 475

XI5a. LlARNUrO.

823and no/«—jari^dirtlon of the king^s
council. Hi. m 244—safe-
^ard for the independence of judges,
146, note ‘—rarity of instances nfillcg'd

condemnation. InO. 151—origin and
jurisdictiou of the court of chancery,

King's council (England), jurisdiction of
the, Hi. 133—its composition, i6.—its

eucroachnieiits, 135—limitatious on its

pf>wer, 136 — remonstrances of the
commons, ib.—its legislative status,
137—its frequent junction with the
lords' house. 1^, 14(.>. Hnd notes—views
of Sir F. l^ilgTOve' on the subject,

236. 2M,
Knighthood. See Chivalry.
Knights Templars, institution of the
Order of, 1. 5»)—their large pos.sessions

and rapacity, ib. and note question
of ti»eir guilt or innocence, 142. 143

—

Count Purgstali's charges agaiuAt them,
143-146—Jtayuouard's attempted ref-

utation, 146—their estates and re-

markable intiuonce in Spain, ii. 14^
Koran, characteristics of the, ii. 112-115.

Laborers, amount of wages paid to. Hi

851, 352—degree of comfort thereby
indieate>l, 352.

Ladislaiis of Naples, accession of, i. 4^13

—energy displayed by him, 469—bis

death, ib.

Ladisluus of Hungary, defeat of the par-
tisaus of, ii. Ih3—hin iu:ceasion to the
throne, ib.—his death, 104—suspicions
relative thereto, i5., note.

Lambertazzi (Imilda de), pathetic story

of, i. ML
Lancaster (duke of), ascendency of, over

Rtlw. III., Hi. 55—his ambitious proj-

ects, i5.—cause of his retirement from
court, 58—he curries favor with tbo
commons. 64. ^and note ^—his quarrel
with Arundel aud Gloucester, 73—his

marriage with Katherine Swineford,
—his antenuptial children by her,

74—cottduct of lUchard 11. on his

death. HL
LancHHlriaus and Yorkists, wars of the.

Hi. 18L
Lando (Michel di), cause of tho eleva-

tion of. 1. 419—bis just exercise of
power, ib.—sent into exile, 421.

l/an<lwehr, antiquity of the, i. 257, note L
Lanfranc (archbishop), arrogant (induct

of, ii. 289, note 2.

Languages, diiiiculty of accounting for
the change of, i. 271. 272—principles
deducihle from dHTerence of Language,
282 ,m

Languedoc, spread of the .41bigonsmn her-
esy in, i. 4Q aud no<c-^evastatiOQ

of the country by the papal forces,^
41, and notes—Its cession to tho crown
of France, 41—its provincial assembly,
230.

Latimer (lord), impeached by the com-
mons, iii. 5^their further tactics re-

garding him, 59,
Latin tongue, corruption of the. Hi. 261.

See la*aming.
Laura (Petrarch's mistress). See Pe-
trarch.

l^ws.characteristlcs of, at certain periods,

I. 288—study of the civil law, iil. 31K)—
tame of the Bolognese scitoo), 391

—

necessity for legal knowleiJze in med-
ieeval magistrates, 392—unpopularity
of the Roman law iu England. 393-
neglect of the elder civilians, and
note 2. See Justice.

Learning, causes of the decline of. iii.

256—neglect of pagan liten\ture by the
early Christians, 258—bligliting in-

Huence of superstition and asceticism.
259—corruption of the Ijatin tongue,
261—rules observed in its pn>nuucia-
tion, 2»r2. 263—errors of the populace,
263—changes wrought by the Italians

aud French, 265. 2W— ui*glect of quan-
tity, 267—specimens of verses by St.

Augustin and others, 267. 1^8, notes—
change of Latin into Romance, 269

—

lUilian corruptions of the L»itin,270

—

effect of the disuse of (jatiii. 271—igno-

rauce of various sovendgos. /6 ., notes—
extent of Uharlenmgne's and Alfred's
learning, 272 and note ‘—ignorance of
the clingy, 272, 273. and note.s—scarcity

of books. 274 and note ‘—erasure of
manuscripts, ib .—lack of eminent
learned men, ib.—,7obu S«*otus and
Silvester II., 275 and note — preserva-
tive effects of religion on the Latin
tongue . 276, 278—non-existence of libra-

ries, 27 < note—prevalence of sup rsti-

tioDS, 278. 280—revival of literature,

889—study of civil law, 39C‘, 393

—

establishment of public schools, 395

—

Abelard and the university of Paris,

896, 397—Oxford university and its

founders, ^7, 3Q& and notes—rapid
increase of universities, 3)8, 400

—

causes of tlieir celebrity, 4()1—spread
of the scholastic philnsophy, 401—its

eminent disputants, 402—iiiHueuce of
Aristotle and o, the church, 403, 404

—

unprohtableness of tho scholastic dis-

cussions, 404, 405—labors of Kogi?r

Bacon and Aibertus Magnii.s, 407 and
note 2—cultivation of the new lan-

guages, 408— tile troubadours and tlieir

productions, 408, 410—origin of the
French language. 411—early French
compositions, 411. 412—Norman talcs

and romances, 413—the Roman de la
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Rose, 414—French prose writings, 416,

416, ami notes—fonnatlon of tlic Span*
Uh language ; the Cld, 416, 417. and
notes—ntpiJ growtli of the Italian

language. 4^ 418—excuses of Italians

for writiuTin French, 418. note 2—
Dante and his Divine Comedy, 410,

—Petnirch and his writings, 4^,
426—dawn of the English tongue, ib.^

—Layamon's Ilrut, ib. and nole^—
Rol>ert of Uloiu*ester and other metri-

cal writers, 427—merit of Piers Plow-
man's Vision, i6.—cau.se of the slow
progress of tue Englisli language, i6.

—eiirliest compositions in English,

—preeutinence of Chaucer, 42S>—re-
Tival of clas.sical learning, 436

—

eminent cultivators thert^of, 431—in-

vention of paper, 432—transcribers and
booWsellers, i6., note 2—rarity and dear-

ness of books, 433—recovery of classical

mauuscripts, 434—eminent laborers

in this field, 434. 435—revival of the
study of Greek. 43J>. 437—state of

learning In Greece, 439—services ren-

dered by the inedia-val Greeks, 439. 440,

and notes—opposition to the study of

Greek at Oxford, 442—fame due to

Eton and Winchester schools. 448

—

invention of printing, ib -— first l>ook8

issuiHi from the press, 444—first print-

ing presses in Ihily, ib.—elucidatory

note on the state of learning in the
dark ages, 446. 448—Dr. Maitland's
views thereon, 448-451—oariiost use
of the English language in public doc-
uments. 456. 457.

Legislation under the early French kings,

i. 210—rim “Champ de Mars” or
Field of March. 210, 211—participation
of the in legislative proceedings,
211.32*2. 3^5—Charlemagne's legislative

assemblies, 212—cessation of national
assemblies, 215—assemblies of the bar-

ons, 216—the cours pl^nieres, 217—
limitation of the king's power, 217

—

6ubstitute.s for legislative authority,
218—ecclesiastical councils and their

encroachments, ib.—general legisla-

tion, when first pnmti.-md, ib.—increase

of the legislative power of the crown,
and its causes, 219, 220—convocation
of the States-Geuenil, 221—constitu-
tion of the Saxon witeuagemot, ii. 264
—Auglo-Xorman legislation, 3tiTt. 306,
and note—prerogatives of the crown,
886—custom of the Auglo-Saxou kings,
8^. See Justice, Parliament, States-

Oeneral.
Loo the Great deposes Hilary, ii. 155.

note .
Leo III. invests Charlemagne with the
imperial Insignia, t. 25—his design of
marrying Charlemagne to Irene, 127

—

toiracHAMP.

Charlemagne^s authority over him, ii

llfL

Leo Vlll. confers on the emperor the
right of nominating popes, ii. 176 and
note *.

Ijeo IX. leads hU unny in person, 1. 251
—devotion of hl» coiirjiicrors towards
him, ib. See Papal Power.

Leon, foundation of the kingdom of, II. 2
—its king killed in battle, 10—its union
with Castile, li.

Leopold of Austria defeated by the Swiss,

ii. IDL
Libraries In the fourteenth and fifteenth

centuries, Hi. 483. 434. and notes.

Literature. See Learning.
IsDllards, rise of the, iii. 3G6—their re-

semblance to the Puritans, 366.

Lombards, original settlement of the, i.

214.^ note ^—extension of their do-
minies, 22—defeated by Pepin and
Charlemagne, ib.—their mode of legis-

lating, 260—position of their Roman
subjects, 287—progress of tbeir cities,

351

—

frequency of wars between them,
352

—

acquisition of territories by them,
855—democratic tyranny of the larger

cities. 356—destruction of Lmii by the
Milanese, ib. and note'^—courage of
the citizens of Como, 357—exclusion of
royal palace.s from Lombard cities, ib.

—siege and subjugation of Milan by
Frederic Barbarossa, 358. 359—cITortg

of the Milanese to regain their freedom,
859—destruction of Milan, 360—league
of the Lombard cities, ib.—defeat and
Hightof Barbarossa, 362—peace of Con-
stance, ib.—their successful resistance

a lesson to tyrants, 363. 364—their

wars with. Frederic II.. 373—party
nature of the.so struggles, 374—arrange-
ment of the Lombard cities, 374. 87^
checkered results of their conflicU with
Frederic, 376—their papal supporters,
i5.—causes of their success, 378—tbeir

means of defence. 880—internal gov-
ernment of their cities, 381—revival of

* the office of podesU, 3S2—po.sition of
aristocratic offenders amongst them,
ib.—duties and disabilities of the po-
dcstil, 383—their internal dissensions,

383, 8S4—artisan clubs and aristo-

cratic fortiflcation.s, 385—vindictive-

ness of conquerors of all classes, 38t> »
inflammatory nature of private quar-
rels, and their disastrous results, 387—
effect of Giovanni di Vicenza's exhorta-
tions, ^S, 389—moml deduciblo from
the fkii of the Lombard republics, 892-
393—the Visconti in Lombardy, 445.

See Visconti.

Longchamp (William, bishop of Ely),

constitutional precedentestabUsbed by
the banishment of, ii. 307.
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LONDON.

London, early election of the magistrates
of. iii. 2Ti9—its municipal diriMioaSy

2(JG—irafirxt lortl mayor, 211—not ex-
cIusItcIv a city of traders, 212—Its ev-
tcnt and popnlation, i6.—compariaon
witti Paris.

Loria (Roger di), naral successes of, i.

4»Vt.

Lothaire (son of Louts the Debonair),
a>s(H*i:ited In power with his father, 1.

2S—hls jealousy of bis half-brother,

2U—territories allotted to him, 29. 30,
and notfs >, ^—cause of his excommu^
cation, ii. 1«)3, ItU.

Lothaire (duke of Saxony), elected em-
peror of Ocmiaiiy, H. x2 and note*

—

failure of his scheme of succession, IE
—the picture and couplet relative to
his coronation, 1ST, note^,

Louis of Dataria. emperor of Genuany,
ii. 85 — his contest with the po;>es,

222— lie aifls the Visconti, 223—he dies

unabsolviNi. 224.

Louis I. (the Debonair) succeeds ('harle-

niHgiie
;

iiis cruelty to his nephew, i.

27—his chametor, 28—associates hU
sons in power with him, —his second
marriage and its consequences, 29

—

enmity of the clergy ogahist him, i6.—
his practice relative to tlie hearing of
causes, 2E4, nou i—hb» attempted de-
position by the bishops, H. W), 151—
be prohibits trial by ordeal, Hi. 279,
note

Louis of Germany (son of the above)
made king of Bavaria by his father,
i. 28—share of empire allotted to him
on bis father’s death,^

Louis II. (the Stammerer), conditions
exacted by the French nobles from, i.

181.
Louis IV. (“Outremer”) elected king,

i. 132—Pulk's saucy retort, iii. 2ll,
note ,

Louis V.,l.8Ll^
Louis VI., state of France at the acces-

sion of, i. 87—his contests with the
Norman princes, ib.—his participation

in judicial matters, 238. noteL
liOuis VII., untoward marriage of. and

its consequences, i. 88—confirms the
rights of the clergy, 89—^jolns la the
second crusaiic.49—hls subuilssiveness
to Rome, ii. 218.

l/>nis VIII. opposes Raymond of Tou-
louse, i. 41—issues an ordinance
against the .lews, 218.

i/oui.s IX. (Saint Louis), accession of, 1.

42—revolt of the barons against him,
r'6.—excellences of hls character, his
rare probity, &c., 42. 48—undue In-
fluence exenrlsed over him by hls
mother. 44—hls superstition, ib, and
note—be embarks in the crusades, 45

—

MAQOMET It.

calamitous results of his first crusade,
52—his second expedition and death,
t'6.—hls Kstablishments, 210, 22i\ 22^—

^P***”*^^
administrationiTor jus-

tice, 239—the Pragmatic Siinction and
Its provisions, ii. 2til and •—his

suhmtssiveaess to the churcli, 210—his
restraint on the church bolding land,

2l!i and note.

Louis X. (lx>uls Ilutin), accession and
death of, i. 50—treatment of bis queen
and fimily by Philip the Long. 57—bis
edict for the abolition of serriotu, 2i¥>

—be renounces ertaiu taxes, 223.

Louis XI., acoes-ion of, i. 04—hb» char-
acter and policy, 04. 95—bestows
Normandy on his brotHcr as an appan-
age, 95—and then deprives him of it,

95—grants pensions to the Knglish
king and his nobles, 97—hU con-
tests with Charles of Burgundy, 97,
and notes—and with Mary of Burgun-
dy. 101, 102. and notes—hU last sick-
le ss and its terrors, 108—hL« belief in
relics, ib. and note—court boost relative
to his encroachments. 230—civic liberty
encouragi'd by him, 248—he repeals the
Pragmatic Sanction, ii. 242—bi.s people
opiK>se the repeal, ib.—his tre;itment
of cardinal Balue, 245, note 3.

Louis XII. St*e Orleans.
Louis of ilungary inv.ades Naples, 1. 488.

Louis of Anjou adopter! by .Imuna of
Naples, 1. 4C7—hls death. 488.

Louis II. of Anjou and Naples, acces-

sion of. i. —subdued by Ladis-
)au.«, ib.

liOuis III. of At\)ou and Naples called in
by Joanna II., 1. 469—his doubtful
prospects, and death, 470.

Luciu.s II. (pope), cau.se of the death of,

i. 400.

Luna (Alvaro de), influence exercl'«<I

ii. 21—disgraced aud beheaded,
2^—law on which his opponents re-

lied, 4L
Luna (Antonio de) nssaa<iinate8 the ap:h-

bishop of Saragossa, ii. 4iL
Luna (Frederic count of) claims the
thnme of Artigou, ii. 48—care taken of

hls interests, by the court. 44.

Luna (Peter de). See Beuedict XIII.
Lupus ServHtus, literary performanrefl

of, iii. 447. note L
Luxemburg (John of), execution of pris-

oners of war by, i. 91—bidrays Joan
of Arc to the Knglish, 92. note L

Magna Charta. See England.
Mahomet the prophet. See Mohammed.
Mahomet II. attacks the Venetians, I.

472—his success, 475—failure of hls

assault upon Belgrade, H. 104—he cap-
tures Constantinople, 132—unrealix^

Digitized by Google



478 INDEX.

¥A!CDATS. MOHAHVID-

schomea for bis expulsion, 138

—

his KuropeAn ami reTerses,

135—JSnead 3^lr1u:i*8 odd propoHal, 134t
note.

Mandats and their abuses, 1i. 203.

MatifrtMl, brave retention of the imperial
throne by, 1. 377—klllfMl, 301.

Manicheans. See Keligious Sects.

Manner^. 9<*e Chivalry, Domestic Life,

Learning;, Superstition.

Munuhictures. See Trstde.

Manuscripts. See Learning.
Marcel (Magistrate of Paris), why aasas>

siuated, i.

March (Uoger. earl of), opposes the duko
of Lancaster, Hi. 56—his siguificaut pol*

icy, 67—Ills popularity with the par-

liHxnent. 64—his exclusion from the
throne,^ 185—clemency of Henry V.
towards him, 185.

MaTTpiretof Anjou married to Henry VI.,
lii. 00—t!Oiist‘qiu*nce.s of her impolicy,
185. 188. See Henry VI.

Manner's com(>as.s, tradition of the in-

vention of the. iii. S14, 315.
Maritime laws of early tiimfi. Hi. 316—

prevalence of piracy, 316—law of re-

pris.als, 317.

Marriiigc.s, capricious decrees of the popes
concerning, H. 108—dispensations and
their abuses, iJL.

Martin (prince of Aragon), marries the
queen of Sicily, 1. 470—his de^ith, ib.

Martin (king of Aragon), succetnls to his

son's Sicilian dominions, 1. 470—con-
tests for the Aragonese throne at his

death, II. d!L
Martin V. clectiHl pope. ii. 234—he con-

vokes the council of Pavia, t‘6.—his

anger at the English statute of prseniu-
nire. 2^)8. note '*—his concordat with
EnglarnTr238—powers reserved to him
by the (Jennan concordats, 240—re-

jection of his conconlat by France, 241.
Mary of Burgundy. See Burgundy.
Matilila (countess), bequeaths her domin-

ions to Rome, 1. 366.

Matthias Corvlnus. See Corvinus.
Maximilian of Austria marries Mary of
Burgundy, i. 102—becomes king of the
Homans. H. Ii3 and notes—ascends the
German throne, 94—he extinguishes
the robber-uohles, 95—Institutes the
AuHc council, 98—extent of the empire
at his accession, 29.

Mayor of the palace, importance of the
offlet of, i. ^ 120, 152. See
Charles Martel. Pepin Heristal, Ebroln.

Medici (Salvestro de*), proposes to miti-
gate the severity of the law in Flor-

ence, 417—risii of his family, 477—
character of Giovanni, ib. and note—
banishment and recall of Cosmo, 478

—

his death : his son Piero, 479—death of

Julian
:
popularity and princely career

of liOrenxo, 480—his bankruptcy re-

}mircd at the cost of Che state, 48 and
note *—his title to e.steem, 482.

Mendicant friars, first appearance of the,

H. 196—success of their preachings,
197—their extensive privileges, ib.^ 193,
and notes.

Mercenary troops. See Military Sys-
tems.

Merovingian dynasty, character of the
times during which it ruled, I. 10—
chronological sketch of its career, 123-
125.

Middle ages, period comprised under the
term, iil. 2^.

Milan, resolute conduct of the people of
in the choice of a bishop, i. 353 and
note i—its siege by Frederic 1., 869

—

destruction of the city, ,3<>0—Ira sta-

tistics in the 13th century, 379—its

public works, 380—creation of the
duchy of Milan, 397—lax conduct of
the Milanese clergy, il. 179, note L See
Ixim bards.

Military systems of the middle ages,
character of the English troops at
Crecy, Poitiers, and Arincourt, i.^
86—disadvantages of feudal obligations
In long campaigns. 265. 256—substi-
tution of mercenaries, 257—Canute’s
soldiers, and his in.stitutes respe<rting

them, 2^ and note •—the mercenaries
of the Anglo-Norman kings 268—ad-
vaii luges of mercenary troops, 259

—

high rate of pay to English soldiers,

86 and note *, 269—estahli.shment of a
regular force by Charles VII., 266—
military resource.s of the Italian cities,

448

—

importance of their carroorio, ib.

and note*—their foreign auxiliaries,
449

—

arms and armor, 4.50 and note*—
citizen.^; excused from service, 456—
companies of adventurers: Gnamlcri's
sysh'matic levies, 452—spirited refusal
of tribute by Florence, 468—Sir .lohn
Uawkwood’s career, (see Hawkwood)
—eminent Italian generals and their
8«rvirc.H, 466, 466—probable first in-
stance of half-pay, 466 and notei-^
small loss of life in mediteval warfare,
4.56. 457, and notes—long bows and
cross bows, 467. 468—advantages ond
disiidvantages of armor, 468—intro-
duction ofgunpowder. 469—clumsiness
of early artillery and fire-arms, 466—
increased efficiency of infantry, 461.

Mocenigo (dogu). dying prophecy of, 1.

446. 447. and note.

Moguls, ravages of the. H. 128—their ex-
ploits under Timur, 130.

Mohammed, advent of, H. 112—slate of
Arabia at the time, 113—dearth of
materials for his history, tfr., note—
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eharar t*?ri«tlrs of hi« wrUinjff, 113. 114

—IiIk knowtcd^o of Ohrii»tirtTilty whence
derived. 114. not^ l—martial ^plrit of

hln a>>U*m, 1 1 r>. llf>—oarw‘r of hla fol-

lower*. See Alilm.'«AiileR, Moopf, Otto-

maii.o. S;inwcn5. Turks.
Moirirrhy in France, chnnicter of the. f.

21 4. Mott—means by which it bi^’ame

absolute. 220— its jwwer of enacting
laws unlimit«Hl. 22o, note i.

Monasteries, cultiration of waste lands
by, ii. Jili^less pure sources of in-

come. 140—their exemption from epis-

copal eOatrol, b>2 an<l note 1—presi’rra-

tlon of bo<»ks by them, ill. 270—extent
of their charities, 2S0 and rtotr—vices

of thtlr iniimi4ss, 287—their niiti-social

influeuce, 288—their agricultural exer-

tious, 34(1 and note.

Money, high interest paid for. iii. 319

—

cshiblisliinent of pap<‘r cre^lit. 321 and
note 1—banks of Italy, 322—securities

for public loans, tb.—changes in the

value of money, 34<>-349—coiiiparativo
table of value, 349. note. See coining.

Montagu (minister of Charles VI.), am*st
of. 1. 77i note i.

Moritfort (Simon de), heads the crusade
agjiinst the Albigeois, 1. H.

Montfurt (Simon de, earl of Leicester),

his writs of .summons to the towns of
Ktigland. Hi. 21L

Muutfort (ally of Etlward TII.) obtains
the duchy of Brltany, i. 105.

Moors, successes of the Spaniards against

the, ii. 9—victories of Alfonso VI., 10

—

(Jordova bikeii from them, 15—its fabu-
lous extent and wealth, —
cause of their non-expul.don from
Spain, liL

Mo^ileim, error of, relative to Louis IX.,

1 . 44 , note 3
.

MowT^iy (earl of Nottingham and duke
of .Norfolk), ina«le lord appellant, iii.

71—he espouses the king's interest, 13
—his quarnd with liolingbroke and its

results. IS and note L
Municip.il Institutions of the Roman

provincial cities, i. 327—importance of

the oIHch of defensor civitatls, 829

—

duties appertaining to it. ib.—respon-

sibilities of the (Jecurloiis, the

senatorial onlers, 3lJf)-332—civic posi-

tion of the Fnink bi.shops, 333—muni-
cipal goverumeiit of the Fpink citl^^s,

834. 33j—corporate towns of Spain, 335
—of France, —their struggles for

frijodoiu, »33n. 337—eitrly inde|>endpnce

of the Flemish atid Dutch cities, ^7
—origin of the French communes
339—growth of tlie burg;»ges,

policy of Louis XI. relative to civic

liberty, »*.—Italian municipalities. 341,

342. [see Lombards]—free cities of

. 338,

8#-

Germany, [see Germany]. See Parlia-
ment. Towns.

Murvler, gradation of fines levied as
punishment for, amongst the Franks,
I. 152, 1.5^4. and noteSy 197. an<i note *,

274—mtes of compensation amongst
the Anglo-Saxons, ii. 280, 2<jl

.

Naples subjugated by Roger Guiscard, 1.

^1—contest for its crown between
Manfred and Charles of Anjou, 391—
munlerof the rightful heir by Charles,
892—«cheme'« relative to the severance
of Sicily, 403, [see Sicily]—accession
of itobf'rt. 465—queen .Ioanna and her
murdered husband. and note l

—

Louis of Anjou and Charles I IT.. 467.468
—nngn of [x)iiU II., 468-ambition ofthe
;fOUijg king Ladislaus. 469~his death,
ib.—,lA;innaTT., her vice-s and her fa-

vorit»*s. 469, 470. ami 471. not^—career
of Alfonso, 472, [see Alfonso V.J

—

invasion of the kingdom by John of
Calabria, 473—his failure, 474—Ferdi-
nand secured on the throne, i6.—his
odious rule, 482.

Navarro, origin of the kingdom of, ii. ^
Neustria, extent of the dominions so

termed, i. 20, note ^—its peculiar fea-

tures as dUTTnguished from Ausira.xia,

123—when first erected into a king-
dom, 124 and note—de.structlon of ita

independence, 125.

Nevil (lord), impeached by the commons,
iii. 56.

Nicola.s II. (pope), innovations Introduced
by, ii. lI5

Nobility, origin of. in France. 1. 1.59, 160,
and not", 188—privileges conferred on
the cla.-is, 191—consequences of inar-
ri;ige with plehefan.s, 192—letters of
nobility when first granted, 193—dif-

ferent orders, and rights Indonging to
each, 193—their gallows distinctions,

ib . note^—their right to coin money,
203, 234—to levy private war, 2t^—
char.'ieteristics of the early Frink no-
bility. 3<y). 303—excesses of the Floren-
tine nobility, ^7. 408—turbulence of
the Sjwinlsh nobles, H. 18—conti*sts of
the German nobles with the cities,^
91—rural nobility, how supported ^94—their career, how chwked, 94^
source of the influence of the English
nobility, iii. 158—their patronage of
robbers, 161—German robber lords, 2fil

—legislative province of the English
nobility, [see Parliament].

Norfolk (earl and duke of). 8i‘e Bigod,
Mowbray.

Normans, piratical pursuits of the. i. ^
—their plan of warfare, 34—sufferings

of the clergy at their hands, (6.—tlieir
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SOTTIHOHi*.

conrerflion and wtUptnont in Prance,
f‘6.—terror excited by their audacity,
138, 13i^—b<*neflci}il effis’te of their

eonrerdon, 1.3D—their incursions into

Italy, 3f>l »nd note *—successes of their
leaders, 351—their iuTasion of Kogland,
(si'e Kn{(!and].

Nottioghaui (earl of). See Mowbray.

Oaths, papal lUspcnsations from, ii. 200
—notable instaiices thereof, 201, nole *.

Odo (archbishop). .Hoe DunsUii.
Oleron, laws of. Hi. 310.

Ordeals, nature of, iii. 278, 279—stories

of queens Kmina and Cunej^unda, 280,
note )—instance of a failure of the
water ordeal and Us consc^quences, H.

note-.

Orleans (Louis, duke of), allefted amonrs
of, with queen Isabel, 7^ no/s 2— loses

his popularity. 78»hlii assassination
and its probabio causes, 12 and notes—
commotions which ensued, fiL

Orlean.s ( l/)iiis, duke of, afterwards
Louis XII.) claims the re^mey during;
the minority of Tharles VIII., i. 104

—

insti}/ ites the convo<*atioii of theStates-
Qencnil,

Ostrogoths, occupation of Italy, by the,

i. 15—annihilation of their dominion,
21—Romnn jurisprudence adopted by
tiicm, 154.

Othman. 8ce Ottomans.
Otho I. (the (.treat), Wneflts conferred
upon Oerinany by, ii. hiL

Otho IT. and ill. choseu emperors of
Germany, H. 6JL

Otho IV. aided by the Milanese, I. 868

—

enmity of the pope towanls him, 370

—

its consequences, ii. 76—obtains a dis-

pensation from Innocent iU., 2(X>

—

rights surrendered by him to Innocent,
2l>2, 32»J, and note

Ottoman dyna.<ty, founded by Othman,
ii. 129—their European conquests, f&.

—their reverses, and revival under
Amimith, —they capture Con*
stnutiimplc, 132—Euro|>ean alarm ex-
cited thereby, 133—institution of the
.Tanizaries, 1^—suspension of Otto-
uiHO conquests, 135.

Oxford university. See Learning.

Pagan superstitions, cause of the limited
intlucnce of, I. 140.

Palaces (royal), why excluded from Ijom-
bard cities, i. 357.

Palermo, foundation of silk manufacture
in, in. 313.

Palestine, commercial value of the set-

tlements in, Hi. 311. See Crusades
Pandects, discovery of the, Hi. 891.

Papal power, first germ of the, li. 163,
164—preceded by the patriarchate,

PAPAL.

i6.—character of Gregory I., 166—his
wary proceedings, ih. and no/i'.*—eon-
vocatiou of the synod of Frankfort by
Boniface. 159. 160, and effiN’t

produee<l by the False Decretals, 160,

161, and no/c4, 211— papal encroach*
monts on the hlemrchy, 161—exemp-
tiou of monasteries from episcop:il

control, 162 and note i—kings com-
pelled tosuccumbto papal siipremucy,
163—origin of excommunications, «6.—
helpless pn.<<itiqn of cxcommunlcafe I

persons. 166—intenlicts and their di.s-

ostrouH cniisequuuees, ib .—further in*

terference with reg-U right* by the

popes, 167—scandalous state of the
paftacy in the tenth century. 168—Leo
IX. ’s reformatory efforts, lYO—prerog*

atives of the emperors relative to

papal elections, 174, 175—innovations
of pope Nicolas II., 175—election and
death of .Alexamler II.. 176—career of
Givgory VII., (sec Gregory VII.)

—

contests of his successors with Henry
IV. uud V. of Germany, 180—Oalixtus
II. and the conconlat of Worms, i6.—
papal opposition to investitures, 173.

181. 182, and notes—ahrog^ition of ec-

clesiastical independence, 185—pa; al

legates and their functions. 186—Alex-
ander III. and Thonms k Becket, 187
—-can*cr of Innocent 111., [see Innocent
III. )—height of the papal power in the
13th century, 193—promulgation of the
canon law, 194—its analogy Co the
Justinian code, 195 and estab-
lishment of the mendicant friars, 126
—dLipensaCions of marriage, 198, 1^,
and rto/i's—dispensations from oaths,
2(X)—encroachments on episcopal elec-

tions, 201—and on rights of putron.vge,

202—niandnCs and their abuse, 203—
the Pragmatic Sanction, 204 and note

—pretexts for taxing the clergy, 205,
206—clerical disaffeccion towards the
popes, 208—progress of ecclesiastical

jurisdiction. la >8. 211—opposition
thereto by England, 21*2 and notes—
faint opposition of France, 214—career

of Boniface VIII., [see Boniface VIII.]

—decline of the papa<ry, 221—removal
of the papal court to Avignon, *222^its

conte.sts with liOui.s of Bavaria, ib.—
growing resistance to the popes, 224

—

rapacity of the Avignon pope.s, 225—
participation of the French kings in

the plunder, 226—independent con-
duct of England, 221and notes—return
of the popes to Koine, 228—contest be-

tween Urban VI. aud Clemeut VII., ib.

—the two papal courts, 230—three
contemporary popes, i6.—prof'cedings

at the councils of Fi.«a, Constance, and
Basle, 231, (see Councils]—reflectioas
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pertinent thereto. 2.‘>k 239—rffert-of
the concordat of AK’halTetihurji'. 240-—
papal ciicrourlmient.H in Cu«tile. 241

—

rextruinta thenam in Franco, 21E 213
—further limitN on eccle{tia.aticai jurix-
diction. 244. 24<». and *lecline of
p.'tpal intluoTicc in 1t.a!y,nnd it.- caiixex,

24*)—Joxploahle nature of later inter-

di«*tx, »6.. noteK S«*« Church, Clergy,
MonJifiteruv*.

Paper from liiicn, when inreutod, iii. 432
and note 3.

Parix, xeditions at. 1. 75—<UTeat and
harxh treatment of itx citixenx, lUand
notes—their fhar of the Nomianx, lifii

—population of the city In early times,
iii. 213. See Pariiaiuent of Parix.

Pari-hex. origin of, ii. Hi) and noU ^

—

their xlow grtmth, 141.

PurlUtnentof Knglanti. constituent ele-

ments of the, iii. 8—right by which the
xpintual peerx >it, Sj ^ 118—earls and
bamnx, 9—th«*oriex of 8t*lden and
Madox, 1(^ 13—toimnU in chief in
parli'uncnt. 13. 14— firxt germ of repro-
xentation, 15, JiL and note ’-i—cou n ty
reprexiuititioo, 15 — parliauieiitx of
Henry HI.. ^ ^ and knights
of the shire, now electi»d, 1^22—Hrxt
xuinmoni'tg of towns to parliament,

and noto- ^question of an earlier
date di.xcn.ss4>d, 3h, 32 and notes—the
parliament of Acton Burnell, 33. nole i

—the Barnstaple (lecitinn, ih.—cauxeof
BUiiiinoidag deputies from boroughs,
38. 88—division of parii.iment into two
E^uxex, 38—pro|Hrr bu.xinexx of the
bou.-e of commonx. 40—<'ompiaint of
the commons in 13^)9, 41—rights es-

tablished by them. 43—their atrujo;le»

with the king relative toUxation. 43.11
—concurrence of both houxes in legis-

lation made nece.sxary, 48—•Ustinction
between xtatuU'.sand ordinaneex, 50, 53
—interference of parliament in matters
of war and peace, 03. 54—right to In-

quire into public abuxe.x, 54—increase
of the power of the cominons under
Kirhard II., 58—their protests against
lavish expenditure, 59-01—succe.sx of
their detnands for accounts, 61—hold-
nex.s of their remonstrances, 62-64

—

they aid the duke of Lancaster, 65,
note 1—their charges jq^iinst the earl
of SuITolk, ^ 67— submi.ssion of
Richard to their demands, 69

—

they come to an uiiden<taiidiug with
him, ^ 73—they fall under his dis-

ple^ixure, 74—xervllity of their sub-
mi-xsion, la. 70—necessity for dep'>xing
Kichani, 79—cautious proceeilings of
parliament thereupon, 81—rights
acquired by the commons during his
reign. 82—their constitutional advances

VOL. m* 31

PARLIAVENV

under the house of liancaster. ih .—their

exclusive right of taxation, 84—
their right of gnioting and controlling
supplies, 84 - and to make same depend
on redress of grievances. fiJL 8’>—Oi-
tahli.xhmeiit of their legislative rights,

85. 86—falsiflcatlon of tlieir intetitinns

how accomplished, 86. 88—their first

petition io English, 88—introiUiction

of billx, public ami private. 89— legis-

lative divisions of king, lord.<, and
romiiionx, 89^ nots* — parliamcjitary

interference with ro>al expi*niUtun*, lAl

—limitations laid on Henry IV. HL 92
—reestablishment of a good under-
standing with him, 93—harmony be-

tween Henry V. and the parlinnent,

i6. —parliamentary advice xougut on
public afftirs, 94—their right to iin-

pesich ministers, 516—Henry VI.V mode
of evading Suffolk's imp<^ichment. ib.

—assertion of the privih*ge of (t;irHa

ment, 97—cases of Dirk and Clerke,
98—principles involved in Thorp's
cajtc, ib,—infringements on liberty of
spiH'rh, 99— privilege of originating
Dioney-bills. liM. 103—the three estates

of the realm, Brj, note 4—course of
prm’eoUng on other bills, 10^1, lt>4

—

iiisPtnre of excos.s of privilege, B>5—
contested elections and proceedings
thereon, 11)5, 106—county franchise, in

whom vesteil, lOT and nnu—represen-
tation of town.s, 109—partial omta-
sion of boroughs, 109, 110, and notes—
reluctance of boroughs to send iiiera-

bers, 111—in whom the right to vote
w.Ls vested, 112, 113, and note * —
sLitus of lh(? members. 113—exclusion
of lawyers from the commons' house,
114—members origimilly compelled to

be residents. 114. 115—election Irrogu-
laritiu.s and crown iuti'rference, 116,

117—

constitution of the house of lords,

t6.—qualification of spiritual barons,
118

—

l>»ro)»R by writ, 119, 121, and notes

—distincciQii between barons and ban-
nerets. 121, 124—creation of peers by
statute and by paU»nt. 125-126—cler-

gy summoned to send representatives,
12‘3, 182—remonstrances of the com-
mons against the encroachments of the
council, 135, 136.

Parliament of Paris, constitution and
sittings of the. i. 242—progres.s of its

jurisdiction, 244— enregistration of

royal decrees coiifldtnl to it, 245—its

splriPMl conduct in reference thereto,

ib.—interference of the kings with its

privileges, <6.—establishment of its in-

dependence by Louis XI., 246 — ita

claims on the respect of posterity, i5.

—important ordlnanc* of Charles V
Iii. 146, ncU^.
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Paschal II. (pop«), opposition to inTestl-

turej4 hy, ii. 1ft). and 182. note^
—his animosity against licnry IV. of
Germany, 1S4).

Pastoureaux. See Superstitions.

Paulicians. See Religious Sects.

PaujH*ri«in, slavery chosen as a refuge
fn)in the miseries of, 1. 317.

Pococke (bishop), character of, 111. 366,
notf L

Pecr*« of Koglaud. See Nobility, Parlia*

ment.
Peers of France, original constitution of

the, i. 2^3^
Pelagius II. and the bishop of Arles, H.

In8.

Pembroke ( William, earl of ), resolute de-
fiance of Henry III. by, ill. 157.

People, state of the, temp. Charlemagne
and his succe-isors, i. 30, ^ et seg .

—

their lawlessness, Ui.29I^thGlr general
immorality, i6.

Pepin Ileristal, usurpation of supremacy
by, 1. 20—his infiuence over the desti-

nies of Franco. 122—he restores the na-
tional council. 212.

Pepin (son of Charles Martel), deposes
Childeric 111.. 1. 21—ascends the throne,
tb.—8ubdu(» the Lombards, 22—his

legislative assemblies, 212.

Peijury, prevalence of, in the middle
age.<9. HI. 2^.

Perrers (Alice). Sec Edward III.

Peter tiie Great compared with Charle-

magne, i. 2fi>

Peter the Cruel, succession of crimes
perpetrated by, Ii. 10—his apologists,

tb. and note—his discomfiture and
death. 2(L

Peter the Hermit. See Crusades.

Peter 11 of Aragon surrenders his king-
dom to the pope, H. 101, 220.

Peter III. of Aragon assists John of Pro-
cida, 1. 463—he accepts the crown of

Sicily, 4Ma
Peter IV. of Aragon, character and reign

of, ii. 42—consequences of his at-

tempts to settle the crown on his

daughter, ib.

Petrarch on the state of France In I860,

i. 68, note—hl.4 extravagant views rel-

ative to Koine, 4^, noU—his personal
chamcteristics, 1117423 and note >—his

great popularity, 424—bis goldsmith
host, i6., note >—hispas,Hion for Laura,
ift.—character of his poetry, 42& and
note—his efforts for the preservation

of manuscripts, 434—was Laura mar-
ried or single ? 453, 455.

Philip Augustus, accession of, 1. 88—he
cites John king of England before him,
ib.—deprives the English crown of its

French possessions, 39—Joins in the
third crusade, 61—hU request to an

abbot relative to coinage, 204—pope
Gregory’s nionares towanis him, H. 1^
—his fear of Innocent III.. 188—takes
back his repudiated wife, Ihl.

Philip III. (the Bold), accession of, 1. 63—his conduct towards the archbishop
of Lyons, 66—he taxes the clergy, U.

1^)9, note t.

Philip IV. (the Fair), accession of. I. 64

—

policy adopted by him, ih.—his resent-
ment against the English king, t6.,

note—his fraudulent conduct towards
him, ib.—8urci*s>iful resistance of the
Flemings again.'^i his attacks, 65 and
note 1—his further acquisition.s, ^
and siege of Lyons, 56—claims a right
to debase the coin, 2C>4, note ^—hU
character according to Giiixot, 221. note
—he convokes the States-dencral, ib,

and note—his motives in einbod:<ing
the deputies of town.s, 222—he taxes
tbecleigy, U.217—he arrests the pope’s
legaU*, 219—he burns the pO)>e*s bulls,

ib.—n‘taliatlon of the p*Jpe, —his
stnthigein against the pope, ^1— its

consequences. i6.

Philip V. (the Ixmg), assumption of the
regency of France by, i. 6*3—violates

his treaty with his brother’s widow, 61—Salic law confinned in his reign. ^—ilecrees the abolition of serfdom, 2ul
—result of his attempt at an excise on
salt. 224.

Philip VI. (of Valois), regency and coro-
nation of, i. 59- sketch of his ehanic-
ter. 62—his debasements of the coin,
224.

Philip of Suabia elected emperor of Ger-
many, ii. 75—his a.ssussiiiatkm, ib.

Phocas, supposed concession to the popes
by, ii. 157. note i.

Pickering (.Sir James), tenor of a speech
made by, Hi. 69i

Piedmont, comparative obscurity of the
history of. i. 375, note.

Piracy, temptations to the practice of, iii.

816—difficulty of repressing it, 317.

Pisa, early naval ami comuierciai im-
portance of, i. 424—her wiira with
Genoa, 425—her reverses and .sale to

Florence, 426—effect of the cru.sades
on her prosperity, iii. 311.

Pisani (V^ittor), defeated by the Qenoe.sj^

and imprisoned by the Venetians, i. 428
^his triumphant recall from prison,

Pius II. See .Eneas Sylvias.
Podcstik. peculiarities of the office of, i

Podiebrul (George), vigorous rule of
Bohemia by, ii. 102—suspei'ted of
poisoning Ladislaus, 1(>4, not* L

BracciolinI, services of, in the ro>

^val of learning, iii. 435.

Digitized by Google



INDEX. 483

POITIK&S.

Poitiers, battle of. See Edward Til.

Poland, polity of^ not based on feudality,

i, liiL
Pole (Michael do la, earl of SufTolIc), sue*
ceods Scrope as chancellor, Hi. 66—
ri‘fui«al of Kichard II. to disinUw Uinv
66—his impeachment and sentence, Sa
—i4ub>te(|uent proceedings rclatWe to

him, TI.

Porcaro, revolt and death of. 1. 403.

Praginatir Sanction of Hourges, li.242

—

repealed by I»iiis XI., ib.—its popu-
larity with the people, ib.—lilwrties

swured by it, 243.

Pragmatic .Unction of St. Louis, enact-
ment of the, ii. 204 and note.

Prsigue university, opposition of the no-
bles to the institution of, li. 100. noU*
—fate of its rwtor, ib.

Precarious, origin of the atljecUvc, ii. 142,
note *.

Prerogative of the kin^ of England, ob-
serrationson the, Hi. 141. 244, 246. See
English Constitution.

Prices of Commodities, ill. 347-349.
Printing, invention o . iii. 443—first books

printed, 444—lUiUau presses, ib. See
Is'urnitig.

Prohidius, oppres.sive conduct of. 1. 120.

Proveuce annexed to the French domin-
ions, I. 107—note upon its history, ib.

Public weal, origin of the war of the, i. 22—object of its chiefs, 9^^ and note *

—tlieir fate, M,
Punishments, amongst the Franks for

murder, i. ir>3. 1.61. and notc.i, 107. and
notf’-, 2<4—amongst the Burgundians,
1.^3 and note i.

Purveyance, oppressive operation of t!ie

prerogative of, iii. Jbl2and 143, note.

Races, turbulence of the Carlovingian
period ascrilM>d to the antipathy be-

tween. i. 1^,
Rachiuiburgii. the. I. 211—difference
between them and the Scabini, 213,
note

Ravenna, conquest and reconquest of, i.

22 .

Raymond VI. (count of Toulouse) ex-

coininunicated by Innoctmt III., i.40

—

reverses of his son Haymond, 4L
Regencies, rule in France relative to, 1.

II and note-—inst-iuecs of regencies
in England, and principles deducible
theretroHi, iii. 1H4, lOQ.

RcligiouH sects, uiontl improvement ac-
celerated by the growth of, Iii. 856

—

tenets of the Manichetin.s and Pauli-
Clans, 357. 3^. 359, and notes—the Al-
bigenses. an<l controversies resp«*<*ting

them, 3»j0, 3*>1, an<l note—origiu of the
Walden.^es, 3IH . 3‘l2. and notes—moral-
itv of their life, 362, note i—Manicbeistn

kOBEET.

of the Albigenscs, 363—persecutions
at Oxfortl, lb. an<l note—secret read-

ings ofthe 8cripturei<, 314—persecutions
for witchcraft, i6., note—permissions
and prohibitions concerning the sacred
writing. 315—coutlnucsl spread of her-

esies. 356—strictnes.s of LoUardism, 356
—schism of the Hussites, 367, 3i3, and
note *.

Representation of the towns. See Parlia-

ment, States-General.
Repr<>s«ntative legislation, first germ of,

i. 213. See Parliament.
Revenues of the kings of France, how de-

rived, I. 206. 2li9. See Taxation.
Richard I., nuu-success of, against Philip
Augustus, i. 38—joins with Philip in

tlie cru.sades, 51—his prowess
;
terror

excited by his name, ib. and note—
bis refusal relative to the right of pri-

vate war, 2»)5. note't—his submission
to the pope. ii. 188—deposition of his
chancellor, 3^7—enactment of the laws
of Oleron imputed to him. iii. 816—bis

character as a troubadour, 439 and
^

Richard II. loses ground in France, i. 73,
74—his coronation. Hi. 58—hU coun'eU
during his minority, ib.—his struggles
with parliament, 62-64—sketch of hU
chanictcr. 65—his liependcnre on fa-

vorites, 65—Ills refusal to dismi.ss de
la Pole, duke of Suffolk, 66—<leter-
mined conduct of thecommons towards
him, ^67—he yields to their demands,
68—his further attempts at indepen-
dent rule. 72—his complaint against
the commons, 74—their submission, 16
—his seizure of the duke of Gloucester
and other arbitrary acts, 76-77—neces-
sity for his deposition. 79—progress of
the constitution during his ix'ign, 82

—

extent of his maipnu'tices relative to
the niising of money, 82 -84—ids attack
upon llaxey, 7^ lilL

Richard (earl of Oornwall), chosen em-
peror of Germany, ii. 76—absurdity of
the choice, IL

Richaril (duke of York). See York.
Richer (a mediaeval hi.<«torian), degn>e of
Talue due to the testimony of, i. RI4.

“ Riding the city,” meaning of the phrase,
I. 412.

Rienzi (Nicola di), sudden accession to

power of. i. 4()1—his exile, recall, and
death. 402—Petran'h’s euthusiasm to-

wards him, tVi., note.

IU)bcrt of Artois, impolitic act of forgery
committed by, i. ikh note

Robert of Gloucester, and other metrical
writers, iii. 427.

Robert of Naples, wise rule of, I. 465-
singular provision m.ade by him, il.

215. notek^
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OBEHT.

Bobert (count palatinu) supersedes ^Ven-
ceslauH os entiKTor of Germany, ii.

8lL
RolM‘rt<on (the historian), value of hifl

treatise on private warfare, 1. 205,
note 2.

Roriiellc, patriotism of tlie citijsens of, I.

i2u
Rolerirk the last of the Goths, crc'dibil-

ity of the le^nd relative to, ii.

Jtoilolph of ll:t|Hbui^ eierted emperor of
(rermanv, ii. 82—.\ustria conferred
upon his son, ib.—his ascendency in
Switxt'rlnnd, hVi.

Rollo of Normandy, conversion of. i. 84.

Homance lant;ii:iK^, asceudency in the
Frank doiuiuioiu of the, i. 185. 8ee
]/earning.

Romano (^*celiu da). See KcccHo.
Rome, rtubversioii of tlie empire of. i. l£i

—its division by barbarous races, i5.—
portion wliich reiiiainod subject to it,

l6—partition of its provinces amoiifptt
their conquerors, 148, 2*JH-270—its

muuicipat institutions, 328. 329—its

Int4‘rnal state in the tenth century, 34fi

—iufamuus conduct of candidates for

the papal chair, i6. — execution of the
consul Crescentius, 347 and note—
schemes of innocent HI. for ng^nindiz-
inj5 the iioly Ht»e, ^Ui7. 888—increase of
the temporal authority of the (M)pes,
898—the Roman orator and Frederic
Barbarossa, 4(J0 and note—expulsion
of popes by ‘the citizens, ib.—the
senators and th^dr jurisdiction, ib.—
mutual animosities of the nobles, 4i)l

—rise aud fall of Kienzi, ib. 402

—

transient revival of the republican
spirit, 402—uiisearrbqte of I*orcaro*s

revolutionary projects, 403. See Papal
Power.

Romeo and Juliet, parallel to the story
of, i. 3S7 and note.

Saint UatUilda, character of, i. 118.
Saint Itonifiice. See Wlnfrid.
Saint Denis, sum paid for redeeming the
abbot of, i. 3L

Saint dotiii of Jerusalem, knights of, i. 51—their Mtint, who be was, i6., note ^

—

their enormous passessions, i^. and
note 2

Saint houU. See liOuis IX.
S:iint Med.ird, pureubige of, i. 288.

Saint Pol (i*ount of), anecdote of, i. 9^
note >—e.xcruted im the scaffold, * 6^
anecdote of hU distrust of Louis XI.,
1(J3, note 2.

Saint VV’ilfrid, historical service rendered
by,i. nz.

Saints, great addition to the calendar of,

in the time of Clovis and hts sons, i.

117—liistmical value of their lives, i5.

8KRXA.

^^xtent of their title to cauouliaUoQ.
117. 118.

Saladin, conquest of Jerusalem by, i.

51.

Salic lands, cbanxcteristics of, i. 150-152,
and note.t.

Salic law circumstance's which led to the
confirmation of the, I. 51* 58—dale o(

lU enactment, 271, 272—its ineum-
pletent*ss as a code, 272.

Sanchu the (treat liestows ('astlle on his
second son, ii. 10— he incorporates
Naxara, li

Saucho IV. assassinaU*s Don T./>pe, il. 19
—<rlerical encroachments encouraged
by, 210, note **.

Sanctuary, iustitutiouof the privilege of,

iii. 2Ki>.
Saracens, expulsion of the, from France,

1. 2ii and Hote ^—their inroads upon
Italy, ^nnd note*— Kudon's great vie*

tory over them, 121—their coullicU
with the Christians, [see Crusades]—
they conquer Spiiin, ii. 8—eucro;ich«
meuts of tue Christians im their terri-

toritv, 9—mainspring of their heroism,
115— their iHuteru conquests. 110

—

their triumphs in the west—»fe.—tffect

of their successes, ib.—their internal
disstnisiotis, 118. See Crusades, .Moors.

Saragosa taken from the Moors, ii. LL
Sardinia conquered by the Pisan-s, i. 424
—its cession to the king of Aragon, 425*

Saxons, obstinate resistance to Charle-
magne by the. 1. 23—enormous num-
ber behoved by him, 26—true C4tuso

of their wars with the Franks, 125

—

their early kings, 296. See Anglo-
Saxons.

Scabini. represtmtative character of the,

1. 213—difference between them and
the Rachiinburgii, i5., note*— their
functions, 233 aud note ^

Scauderbeg, protnicted opposition to the
Turks by, Ii. 135.

Scandinavia and herS<'a Kings, ii 257.

Sclavonians, territories occupied by the,

i 32
Scotus (Duns), notices of, Hi. 4<)2, 403,

note*, 404.

Scotiis (John),an exception to the igno-
rauce of his times, iii. 275 and note
character of the philosophy introduced
by him, 405, note *.

Scrope (lord steward), answers to the
couiuious by, iii. 60—cause of hit
dismissal from offlc?e, 65*

Serfdom and vilhmage. distinctive feat-

ure.s of, i, 196. 199. See VIlleiu.s.

ServiCude enfoneU upon the cultivaton
of the soil in the middle ages, i. 317,
818—contrary hypothesis of M. Gu^
rard, 819, 3^.

Sforza Attendolo, rise to distinction of,
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I. 461—h!s tuctirn relatiro to the crown
of Naples, 469. 470.

Sforza (Frano«'N!oK powerful position
achleyod by, i. 46J2—become* duke of
Milan, 4^i3—join* in the quadruple
leajcttc. 472—hi* policy towards Na-
phw, 473—accession and assassination
of his son Guleazxo. 475— policy of
Ludovico Sfon», ib,—he directs tlie

Fn'tich kind’s atU^ntion toward.* Naples,
4H3 — short-siglitednus* of hi* Tiew*.
4H4.

SheriiTs, partiality of, in elections, iii.

109—how originally appointed, iili aud
note •'>.

Sicily, conquest of by Roger Ouiscard,
i. 8o0—its subsequent fortunes. <t*>4-3:>6

—its rebellion against Charles ofAnjou,
468—the Sicilian Vespers. 4iHaiid note
—opposition of the .Sicilian* to Ciiarle*

II. of Naples, 4^>5—settlement of the
cn/wn oil Frederic, ib.—Sicilian Jios-
sessions of the Chiaramonti, 4i0—
union of Sicily with .\ragon, ib.

81^*‘inuod, elected empenir of Germany,
Tl. 81 and Hotfi— hi* safe-conduct
violated, lOl—acquire* the crown of
liungary, l03<-his conduct at the coun-
cil of Constance, 237.

Silk nianufacturu established in Palermo,
iii. aia*

Silvester II. (pope) scientific acquire-
ments of, iii. 275. note.

Simony. Sw Chundi, Clergy.
Slavery, existence of, iu ancient times. {.

196—its features amongst the Franks,
197 and note-—voluuttirily submitted
to from superstitious motive*, 198

—

edicts for it* abolition, —submitted
to by the poor for subsistence' sake, 317
—Venetian and Knglish slave-trudiug,
Iii. 299 and note j.

Society, state of. See Architecture. Chiv-
alry, Clergy, Feudal System, Learning,
Superstition, Trade, Villeuuge.

Sorcl (Agues) examination of the story
of, i. 8^ note

Southey's .loan of Arc, eulogium of a
French writer upon, i. 147.

Spain, character of the Visigothic king-
doms in, ii. 7—it* conquest by the
Saracens, 8—kingdoms of Leon, Na-
varre, .Aragon, aud Castile, ^ l()—re-

verses of the Saracens, 11—chartered
towns, 13—establishment of mili-

tary orders, 14—iion-expul.sion of the
Mooys. 15— its probable c.ause, 16

—

Alfuuso X. and his shurtcomiugs, U
—frequent defection of the nobles, IS
—Peter the Cruel, 19—accession of the
Trastamaro line, 20 — disgrace and
execution of Alvaro do Luna, 2L 22

—

contests after Henry IV. *s death. 22. 23
—constitution of the natioi.al councils,

SWrrSOLLAKC.

28—composition of the Cortc*. 20—It*

trade relations with England, ill. 310.

See Aragon, Castile, Cortes.

Siadniuii (Sir Hcnr)'}, remarkable mistake
of, I. 167. note J.

Sports of the field, popularity of, iii. 223
—addiction of the clergy th»*reto, 294

—

evil* attendant thereon, 225.
States-Oenera) of France, memorable re-

sistance to Uixutiou by tile, 1. 75—
coDvokeil by Philip IV., 221, 222—
proitability of their earlier convocation
canvassed, f'6., note—Philip’s poiitie

rea-ons for summoning them, 223

—

extent of their rights a.s to fixation,

223. 224. and note.%—their resolute pro-
ceeding* in 1855 and 1856, 224— their

protest against the debasement of the
coin, 22ii aud no/rs—disappointment
occasioned by their proceedings ia

1857. 227—they compel Cliarles VI. to
revoke all illegal taxes, 228—effect of
their limiUHi functions, 229—theoreti-

cal res{>ect atbiched to their sanction,
ib.—provincial estates aud their juris-

diction, 230—encroachments of Loui*
XI., ib.—the SUtcs-Geiienil of Tours,
231—nieiiu* by which their deUbi>ra-
tions were jeopardized. 282—unpalat-
able nature of their remonstrances,
t6.

Stephen (king), cruel treatment of the
piiople in hU reign, ii. 3»>2. note I.

Stratford (archbishop), circuuistancee at-
tending the trial of, iii. 195.

Succession to kiugly and otlier dignities.

See Hereditary Succession.
Suevi, part of the Roman empire held
by the. i. 15.

Suffolk (duke of), impeachment of, Hi. 96.

Suffolk (earl of). See Pole.

Sumptuary laws, enactment and disre-

gii^ of, iii. 825 Aud notes.

Superstition, learning discotimged bv, iii.

259—it* universal prevalence, 278-
instances of it* results, 279—ordeal*,
279, 280, and note.i—fanatical gather-
ings: the White Cap*, 280— the Pu*-
toureaux, 281—the Flagellants, 282

—

the Bianchi, 282—pretended miriude*,

and their attendant evils, 283. 284

—

miracles ascribed to the Virgin. 284 and
note—redeeming fetiture* of the sys-

tem, 285—penances aud pilgrimage*,

290, 291. See Keli^ous Sects.

Surnames, Introduction of, i. 189.

Sweden, .*)emi-feudal cuscoiii in, relative

to military service, 188. note *.

Swineford (Katneriue), proceeding* rela-

tive to tlie marriage of. Iii. 13. jjL

Switzerland, early history of, ii. 266—
ascendency of Kodolph, i5.—expulsion
and defeiit of Albert and Isx>poId, 106,

107—formation of the Swi«* confedera-
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tioD, 107—indomitable heroi»ni of the
Swl8A. 109—their mUitAry excellence,

ib .—Ciiiure of Maxiiniliau's attempt to

Mibjug:tte them, 110.

8ya{irlu.'i, lioman prorincen KOvermKl by,

i. 10—Ui feated by CloTb, t6. and 12.

TaburUe.«. funutici^m and coumge of the,

ii. lUl. iii. 3t».

Tacitus, guiieml accumey of the descrip-

tions of, i. 20*i—(luaUfications neces-

sary U) be observed touching hU ac-

count of the (iermaiifl, 1^7.

Tarnirs. 8<m* .Moguls.

Taxation, rcmiirks on the philosophy of,

i. 7t>—elumay substitutes for taxes in
the middle njees. 2t)*>—arbitrary course
adopted by Pnillp Augustus, 1^19—con-
ditions annexiHl by the States-Ueneml
to a gnint of taxes. 22t'—Philip de
Coininesim taxation, 221—tiixes under
the Anglo-Noriuari kings, ii. 3U5,
and notes. See St ttes-Ueneral.

Temple, knights of the. See Knights
Templars.

Tenure of land under the Anglo-Saxons
and Anglo-Nonnuos, ii. 277-2S6, 383,
38>i. See Feudal System.

Teutonic knights, establishment of the
order of, i. hL

Theoiieliert, story of the wife of, lU. 290,
note 1.

TbK»tloric, disregard of learning by, iii.

2iiib

Thierry (son of Clovis), territories pos-
se.ssed by, i. IS, notC"*.

Timur, conquering career of, ii. 130.

Tithe.s, establishment of, ii. 140—Charle-
magne's capitulary relative tliereto,

Iii and no/c.«—origin of lay impro-
priators. 143—note relative to the sub-
ject. 2iiL

Toledo taken from the Moors, ii. 10.
Torriani. See Visconti.

Toulon.se, itoii-sulm)i.s.«ion of the counts
of, to the kings of France, i. ^ and
no/c *—their fall. 41. S<*e ItaymondVI.

Towns and cities, earlie.st charters grant-
ed to, i. 249—considcnitions on the
causes of such grants, 250, 251—privi-

leges of incorporated towns, 2o2—their
relationship towards the crown, 253,
254—indc|»endence of maritime towns,
254—chartered towns of Spain, ii. 12

—

their privileges and duties, 13, 14

—

cause of theirimportance, 25—cities of
Germany,

:
see Gerumiiy]—<’itie.s of Ita-

ly, [see Florence, Genoa, Milan, Pisa,

Venice].
Towns of Rngland, progress of the, iii.^
—Canterbury, Lincolu, and Stamford,
28. note ^—conversion of individual
t^utes into borough rents, 24—in-

corporation of towns by cliarter, 24

and notes—curious bond relative to

Cambridgeshire, ^ note ‘—prosperity

of the towns, 25^niriy iui{>ortaHce and
populousness of I^ondou, 27j ^ and
not«f.«—participation of its citisens in
constlCutiuiiHl struggle.^, 29—firstsum-
moning of towns to parliament, ib.

8«o Municipal Institutions.
Trade and coinuierce, un‘disevai non-

exUtenct; of, ill. 297—barriers to their

progress, i6., 298—extent of foreign
commerce, ib.—home tnifflc in slaves,

299 and note ^—woolion inanufacturcB
and vaeillating policy of itie KngtUh
kings relative thereto, 3<>1. and
nofc.<—opening of the liallic trade.

—growth of Knglish commerce. 308—
opulence of English merchants, ib. .309

—iuero;ise of maritime tralRc, 3^, 310
—commercial eminence of the Italian
Btate.s, 810, 312. and notes—inveution
*of the mariners’ coiiipitss. 314, 315—
compilation of maritime laws, 815—
frequency and irrepresslbility of plra^

cy, 310—practice of «*prlsHl.s, 817, 318,
and note.^—liability of aliens for each
otiier's debts, 318—trade prollts and
ratos of interest, 318, 319—price of
corn and cattle, 84iT

Trial by combat, ceremonials attending,
i. 237 . 28s. and notes—abolished by
St. Louis, 2.39.

Trial by jury and its antece<ients, ii.

270-273—-early monies of trial. .384--306
—abolition of trial by ordeal, 368—dif-
ference b**tween ancient and mo<lem
trial by jury, 3*39—original functiODA
of juries, >6.—origin of the modern
system. 379. 381—character of the
early system, .3!^.

Troubadours (the), and their produc-
tions, iii. 408. 411L

Troyes, conditions of the treaty of, i. 84
and note.

Turks, Italian fears of the, i. 474—tri-

umphant progress of their arms, n. 124
—their defeat by the crusailers and
Alexius, 125—their settlement under
Othman. 129—war declartHl agriitist

them at Fmnkfort, 183—the.lanizaries,

134. 8ee Ottomans.
Tuscany (Boniface, marquis of), flogged

for simony, ii. 174. note 'i.

Tuscany, league of the cities of, i. 358

—

e.spousal of the papal cause, »6., 375—
progress of its cities. Sec Floreuce.

Uiadislaus crowned king of Hungary,
ii. 103—violates his treaty with the
Turks, ib.—its fatal results, i6.

Urban II., encouragement of the crusades
by, I. 46—ho succcod-s Gregory V’ll..

ii. 180—his concessioQ to Che kings of

Castile, 182.
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URBAN . WARWICK.

Urban V. rptinnsfiTS the papal court to

ATignoii, M. *.^S.

Crban VI. ai<lrt (.'narlettof Durazzo in his

desigtiH on .louima of N.-iplei, i. 467

—

a’lnction'* ixTjury towfards heretics, li.

2->l. nnif^—nl< cont«*st witli Clement
VII.. 22s—vatitlity of hir< el»*rtion, 222*

Urjtel (I'Oirit of), 1h>s clana to the crown
of Anij^oti, ii. 4^ 44—rejection of his

prvCeu'iiofH, 4ij—<'onse«jueiic8S of his

unwiae roort to arms, ib.

Usury treuted as u crime, iU. 319, 321,
note

Valencia, coa.stitutioa of the Kingdom
of, il. iilL

Valeutiiiiau III., authority of the holy
see exte idcd hy. U. iy>.

Tamlalc, portions of the Homan empire
poiso^-ed by the, i.

Vase of .Soi.^sous. story of the, I. 167—
principle i.ivolved iu the anecdote, 292,

^3. a .d note I.

Vassnls and Vsissalagu. See Feudal
System.

Vavassors, privileges attaching to the

rank of, i. Jjid and note '^—their ma-
norial courts, 216.

Venire, coiirticts of. with Genoa, i. 426

—

defe.'it of her admiral by the Genoese,
42S—Insolence of tiie latter towards
her a • b.assjidors, 429—suece.ssful tac-

tics of lier doge, 4«^)—triumph of her
fleet, 431—her alleged early Inde-
pendence, 43.5—her subjection to the
em))0 (’0rs, ih. and nou ^—her Dal-
matian .aud Levantine acqubsitions, 4.36

—hergovermiient
:
powers of the doge,

437—the great council, 488—criminal
jurisdiction, how exercist^d, 439—
checks to uudiie influence on the part
of the doge. 440—singular complication
In ballots f(tr the dogeship, 441—Marin
Palicri's tniiison. 442—the council of
ten and its stK'ret nroct-ediiiirs. 442. 443
—exclusion of tlie nobles from trade,

443, notr -^—Venetian form of govern-
ment notentitleil to high admiration,
44,3. 4i4, and note—territorial acquisi-

tions of Venice, 446—prophecy of the
doge Moceiiigo, 446. 447, and note--
Venetian conquests under Carmagnnla,
447—wars of the republic with Ma-
homet II., 472. 476.

Verdun, tn>aty ot, i. 29—its results, 3Q
and noten.

Vere, favoritism of lUchurd II. towards,
iil. 66—his funeral. 73.

Vertiua, seized by Francesco da Carrara,
i. 446.

Vienna, £neas Sylvius’s florid descrip-
tion of. Hi. 326. note *.

ViilauiiJoliQ}, failsaTicUm to the plague,
S. 67. note.

Villeins and villenage : conditions oC vil-

leins, I. 196— coJisequeiices of their
marri.ige with fn*e persons, 199 and
note* — privilege-s acquired by them
199, 2fK), and nolc.t — their obliga
tioDS, 32<i—their legal position iu Kng-
land, 322— villenage never establish^
in 1^*00 and Castile, ii. 11—que.«tion of
its existence among the Attglo-Saxons,
262—<iepemlence of the villein on his

lord, Hi. 16»4—condition of liis property
and children, ib. and note • — legal

dLstinctions. luu and notes—difficuitios

besetting tiie abolition of viUemtge, m.
—grudunl softei<itig of ii-s features, 16»>,

168

—

menter of villeins into htr^
laborers. 109—effects of the anti-poll-

tax insurrection, 173—di-JipjHwininco
of vUleniige, 173. 174 — elucidatory
notes on tbe subjiK't. 247, 2uL

Virgin, absurd udracles ascribed to tbe,

Hi. 2S4, note.

Visconti and Torriani families, rivalry

of the, I. 394. 396 -triumph of the
VijM'onti. 896—their power and un-
popularity, 396—their inarri.*ig<*8 with
royalty, 397, and note i—tyranny of
Bernubo Visconti, 422—lilovanni Vis-

conti’s brutality, ib.—his assaiisinution,

447—Filij»|)o Visconti's accession, ib.

—his ingratitude to Cnrmagnola, ib.

his mistrustof Hforza, 4’12— Ins alliance

with A1 ^>uzo, 472—i{uarrets of the fam-
ily with the popes, it. 2.43*

Visigoths, portions of the Homan prov-
inces possessed by the, i. 15—conduct
of tlielr earlier rulers towards tiie Cath-
olics, ^ note *—their mode of divid-

ing conquered provinces, 149—their

laws, how couipik-d, 153. 15-1. note*—
difference between the Frank mouarchy
and theirs, H. ^ fi,

Voltaire, limited knowledge of early

French history by, i. 211, note i.

Wages, futility of laws for the regulation
of. Hi. 17Q. See Liborers.

Waldenses See Heligious Sects.

Wales, causes of the turbulent state of,

iii. Ifil, no/r
Walworth and Philpot made stewanls of
a subsidy Kichard Il.)^Hi. 59—
aliCgatiODS relative to their stewurd-
Bhip, 60*

Wafaiba (King of the Visigoths), ques-
tion of his deposition discussed, H. 151,

note^.
War, private, exercise of the right of,

i. 20o—by wliom checked and sup-
press4w.l, f6. and note*—its prevalence
amongst the German nobles, U.^ 94.

Warna, circumstances which led to the
battle of, H. Iii3*

Warwick (earl of
)
popularity of the, Hi
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64—made a lord appellant, 71—ban-
ished by Hicharil 11 . . 76.

Water-Ordeal. See Urdeals.
Wencc<*laus, eonhrnied in the imperial

8u<‘ets.><ion, ii. 86—his deposition,

he af>ets the len^^ue of the Khine, 92.

Were^ld, or compensation for murder.
8<*e Murder.

WiclilT (John), influence of the tenets

of. U. 23J. HI. 171. and note ShMk 367.
Widows in Hur'uridy, rea.Mon for the
speedy remarriage of, i. 100. note.

Wilfreii (bi.'^hop of Hexham), question
involved in his appeal to the pope, ii.

158. note t
William of Holland elected emperor of
Germany, ii. 76.

William the Conqueror, separation of
the eccleshistical and civil tribunals
by, ii. 211 and notet>—position of
England «t Its conquest by him, 286—
bis considenitu tn«atmentof Kdg:ir, ib.,

note—alleged inadequacy of the mili-

tary forces of the S^ixons, 2H7, note—
their fruitless rebellions against him,
288 and nous—instances of his oppros-
sive Gomliict, 289—his devastating
cloarances for forests, 295—and In-

human forest laws, -eb. and note—his

enormous revenues, 296—hU feudal
innovations, 297—his preservation of
public pa^.'ico and efforts to learn
Knglisli, 29,8 and note—policy of his
manorial grants, 300—tyranny of his
government, 301.

Winchester, tuirly opulence and popu-
lousness of, Hi. 214.

Windsor castle, laborers for the erection
of, how prociiied. Hi. 143.

Winfrid (8t. Boniface), importance of
the ecclesiastical changes effected by,
u.m

Wlnkelri'e^l, the Swiss patriot, herolo
death of, ii. 109.

Wisbuy, ordinances of, IH. 816 and
note 4.

Witchcraft, cruel treatment of persons
charged with, iii. 3t>3, note^.

Witikind. Acknowiedgment of Charle-
maguo's authority by, 1. 24.

Witenagemot, bishops appointed by the,

ii. 173—its characteristics, 26i^how
ofren assembled, 387, 388. See Anglo-
Saxons.

Women, h^l position of. in Italy during
coverture, i. 154, note s—pt'ril.s attend-
ing their marriage with slaves, 199,

no/if 1.

Woollen manufacture established In

Flanders, Hi. 3Ul—Impolitic regula-
tions respecting It, and note ^

—

export of wool from England, 30.*^
English woollen manufacture, ^)4—
policy adopted towards the Flemings,
lb. and note —laws relative to the
trade, dflo—relations of Kugland and
Spain regarding it. i5., notes.

Worms, diet of. See Dk*t.

Wykehain (bishop of Winchester) in-

vested with the great seal, HI. 72.

York (Richard, duke of) appointed pro-
tector to Henry VI., Hi. 182—his claim
to the throne, 185—his cautious policy,

186.

Yorkists and lAncastrians. wars of the,

Hi. IfiL.

Zimisces (John), military exploits of, U.
128.

Zlsca (John), the blind hero, victories

of the Bohemians under, i. 461—his
exploits; enthusiasm of his foUowers,
u.m

THE END.
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