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INTEODÜCTION.

The second Punic war was tlie last strug-gle for existence inteo.

tlirough. which the Roman republic had to pass. When ElpiditÄT"

victory had crowned the heroic perseverance of the senate of Eoman

and the disciplined courage of the citizen-soldiers, the

supremacy of Rome in the ancient world was uncontested,

and she could enter without hesitation on her career of

conquest. Half a century sufficed to reduce Macedonia

and the various states of Greece to a condition of partial

or complete subjection, to crush and utterly destroy ex-

hausted and humbled Carthage, and to lay in the north of

Italy and in Spain the foundation for Roman dominion

and Roman culture.

These conquests brought about a complete revolution Political

in the relations between Rome and the rest of the ancient between'

world. The town on the Tiber had ceased to be merely ^»"le and

the head of an Italian confederacy. Rome had become q^ered

the ruler of numerous islands and continents and the states.

commanding centre round which all the nations of the

ancient world were henceforth to be grouped. The ques-

tions which now occupied the attention of the citizens of

Rome were no longer limited by the narrow horizon of an

Italian country town, nor even by the sea which sur-

rounds the Italian peninsula ; thc}^ concerned the welfare

of many millions, living in other countries, under the most

varied institutions, political, social and religious. Rome
was now in a position to occupy herself with the solution

of a problem with which up to that time no conquerors of

the ancient world had thought of dealinfj. She was called

upon to prove her title to government, not merely by the

B 2
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inan Comi-
tia.

4 INTKODUCTION.

BOOK VI. vigour wliich had led her to victory, but by the vrisdom

which would teach her to use her victory for the well-

being of the conquered, and to compensate them for the

loss of their independence by the blessings of peace, of

just government and of material prosperity.

Mistakes Unfortunately, the Roman republic proved unequal to

sratfsnip'n ^^^^ great task. It did not even seriously think of under-

taking it. Whilst erecting a vast empire, the republic

could not bring itself to dispense with those narrow con-

stitutional forms, which had been designed for a small

town and a limited territory, p^nd thus its own triumphs

and conquests brought about its downfall.

The Eo- If we compare the period from the beginning of the

republic to the Hortensian laws (from 509 to 287 b.c.)

with the period which now followed and extended to the

days of the Gracchi (from 287 to 131 b.c.), we cannot fail

to notice a verj^ great difference. In the former period

constitutional changes followed one another in rapid

succession. The republic was no sooner established than

the plebeians endeavoured to secure legal protection for

themselves and equality with the ruling order. The

establishment of the tribuneship was closely followed b}'

the codification of the law in the twelve tables, by the

equalisation of the marriage law, by the participation of

the plebeians in the government, first as military tribunes,

then as consuls, and finally in every magistracy of the

republic. The comitia of centuries had hardly superseded

the old curiate comitia, when a third form of popular

assembly was established by the public recognition of the

comitia tributa, the assembly of the tribes. This plebeian

assembly rapidly rose to an equality Avith the older. The

restraints and hardships of the old law were removed one

after another. The republic grew at the same time within

and without. The conquered enemies were received as

citizens. The original territory of twenty tribes was ex-

panded step by step, until it embraced thirty-five in

241 B.c.

Meanwhile the Latin colonists spread over the greater
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l^art of Italy, and it seemed not unlikely that the whole INTRO,

of it would by degrees be received into the community of short-

Eoman citizenship. But this o-radual and, as it would s^g^f^'^
^ '^ DMrrow-

seem, natural development was arrested at the very time ness of

when the success which had accompanied it justified the
,s^i™sman-

policy hitherto pursued. The Hannibalian war compelled sh'p-

the Roman statesmen to conciliate the different members

of their Italian confederacy, and to unite them with Rome
by the closest ties of common interest ; for the whole of

Italy looked upon the Carthaginian invaders as a common
enemy. The greater part of the Roman allies remained

faitliful ; and this fidelity deserved to be rewarded. But

neither while the danger lasted, would the Romans con-

descend to secure their wavering allies by promises, nor

after the victory would they hear of rewarding them for

their services by raising them to an equality with them-

selves. It seemed as if the lines of constitutional law

and public policy which formerly had been so flexible and

expansive had now become hard and rigid, and as if the

state were no longer in the time of youthful develo]3ment

and growth. Henceforth it remained stationary in those

forms and proportions which by this time it had acquired.

Thus, then, it may be said that the constitutional de- Inadp-

velopment of the rei")ublic attained its highest point in ^hedd
the course of the Punic wars. After the fundamental constitu-

principles of the republican constitution had been esta- forms for

blished in the time preceding the Hortensian laws ( 287 b.c.) *'^® ?^^
. 1 n 1

strain put
the succeeding generations contented themselves with ap- upouthöm.

plying these principles to the ever-varying circumstances

in which they found themselves, without attempting to

introduce new ones. But the change in all outward con-

ditions of power, wealth, culture, greatness and influence

abroad was so complete that the old machinery could not

bear the strain thus necessarily put upon it. The republi-

can form of government gave way after a severe and long-

continued struggle, and finally the monarchy waa esta-

blished on its ruins.

In studying the character and working of the Roman
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F.OOK VI. constitution, we can only follow one of two courses. We
Methods of Can direct our attention to the formal law, as it was laid
(l.;aling dowu bv the leofislator in all its technical detail—in other
•ftith the Jo
subject. words, Ave can contemplate the ideal constitution of the

republic ; or else we can pay attention not so much to the

law itself, as to the form which it assumed in the actual

course of events, and which necessarily differed more or

less from what the legislators intended.

The pro- Every constitution has in its working to contend with

obstacles which modify its provisions more or less mate-

rially, just as the laws of mechanics encounter a certain

amount of friction which prevents their complete realisa-

tion. No law that was ever passed has been carried out

in its entirety. The legislator may have been ever so

careful to study the conditions and circumstances to

which a law is to be applied ; he may be ever so happy in

framing the words and in establishing logical order in the

different paragraphs ; he may even meet with the greatest

willingness to acknowledge and cany out the law, but he

will nevertheless find it impossible to embrace and classify

the infinite variety of the phenomena of actual life in the

chapters and schedules of a legal code. Yet, granted that

he could accomplish this, he would be unable to stop the

growth and development of society, or to compel it to

move within the lines prescribed by his legislation. Laws
which are suited for one generation, unless they are al-

tered and modified, become more or less unsuitable for

the generations that follow.

Modifica- ;But life, which is a constant renewal and chanofe, does
tion of

, -,
'

. ^
°

existing Jiot allow of any stagnation. It expands and modifies the
law. most rigid forms of existing law and adapts them to the

wants of a new age. This adaptation of law to new modes
of thinking and acting deserves as much attention in the

history of jurisprudence as the creation of new laws. But
for the general history of a nation it is of still greater

importance. For general or political history has to deal

with the actual life of a nation, not with the laws in ah-
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stracto, but witli tlie mode in wliicli they have been handled INTRO,

and applied.

The Romans were distinguished from all other nations, Or ncrai

not only by the extreme earnestness and precision with
lf^^^^^.^J^

which they conceived their law aiid worked out the conse- law.

quences of its fundamental principles, but by the good

sense which made them submit to the law, once esta-

blished, as an absolute necessity of political health and

strength. It was this severity in thinking and acting

which more than any other causes made Rome great and

powerful. Even in the most remote times all rights and

duties of individuals were specified with a scrupulous

minuteness which may well provoke astonishment, if not

admiration. This is apparent first of all in the religion

—

i.e. the divine law—of the Romans. With them religion

was not a matter of feeling or speculation, but of law.'

The divine law, the elder sister' of the civil law, was the

pattern upon which the latter was moulded. Both were

characterised by the same severity, systematic order,

deference to fixed formulas, and fear of change.

But if the advancing development of intellect and Roman at-

feeling, of understanding and culture, was opening a way
tQ^o^j''^'"'

for revolt against the narrow and harsh rules of the divine forms.

law ; if ways and means had been found to escape by inter-

pretation and legal fiction from the necessity of enforcing

laws which had been discovered to be unjust ; if, for in-

stance, instead of human victims, once sacrificed to the

gods, the heads of onions or poppies were substituted,

then surely in civil law there was far less reason to hesi-

tate in obeying the demands of advancing culture, although,

with truly Roman dislike to innovations, old forms were

often allowed to remain, even when they had either be-

come utterly useless, or had at any rate lost their original

meaning.

The effect of the conservative spirit, so characteristic

of the Roman character, exhibited a twofold contrast be-

' iSee below, chap. xiii.
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J500K VI. tween real power and the legal title to it. In tlie manage-

OrganizM- uient of internal affairs the people had the formal right of

Eomun
"* sovereignty, but the senate possessed the true power.

republic. With regard to foreign countries, the chief strength of

Rome lay in the resources of her subjects ; but the formal

right of wielding these resources belonged to the Roman
citizens. From this unnatural state of things arose the

necessity of a revolution, which in all cases is nothing but

a restoration of equilibrium between the legal forms of a

constitution and the reality of the actual conditions of

national life. With the help of the demagogues, the

people again attained possession of the supreme power in

the state, the subjects shook off the yoke of the minorit}^,

first by the social war, and then by the establishment of

the monarchy. These revolutions of a later date were

foreshadowed in the first period of Roman history, in

Avhich step by step the plebs, which formed the body and

strength of the nation, obtained equal constitutional rights

with the patricians. AVhen all the patrician privileges

had been set aside, the republican institutions had reached

their full development. Then began the time of foreign

conquests, during which the constitutional forms remained

as they had been, and seemed to be no longer capable of

gradual and periodical modification. It is the object of

the following chapters to give a complete view of the

organization of the Roman republic such as it appeared

in this period of comparative stagnation between the

passing of the Hortensian laws, 287 b.c., and the agita-

tion of Tiberius Gracchus, 133 b.c.



CHAPTER I.

THE ASSEMBLIES OF THE ROMAN POPULUS.

The division of the Eonian people into thirty curise, and CHAP.

the assembly called the Comitia Cariata, which dates from ,

the very first period of national existence, survived the ^^® cunes
*' ^

.
and their

downfall of the monarchy and were preserved in the comitia,

republican age, but they were rather a venerable relic of

the past than an essential part of the new order of things.

The assembly of the cnriee had ceased to be the expression of

the popular will in military and political matters ever since

the overthrow of the monarch}', and was retained chiefly

for divers formalities in sacred and civil law, which the

superstition or the conservative spirit of Rome would not

allow to be transferred to any other political body. It Avas

according to curise that the people met for the celebration

of the festivals of the Fornacalia and Fordicidia,' and in

curiatic assemblies arrogations took place and testaments

were made. It is probable also that on certain occasions

the curise still continued to administer popular jurisdic-

tion as in the regal period;^ but we have no means of

proving that in republican times they exercised either the

right of electing civil magistrates, or that of enacting

Ovid, Fast. ii. 525. Varro, Ling. Lot. vi. 15.

^ The right of jurisdiction wa.s an essential attribute of every sort of

popular assembly, and was originally of greater importance than the right of

legislation, M'hich was rai'ely exercised. In the earlier period, when political

institutions were subordinate to religion, and the sacred law (/as) was yet

predominant over the civil law (ius) all penal jurisdiction was naturally in

the hands of the oomiiia curiata, which had a distinct religious character.

Even in republican times it seems that whenever the punishment of an

offender was the sacratio of his person or property, only the comitia curiata,

and no other body, could pronounce it.
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HOOK laws,^ or that of confirming the decisions of other popular

• ^— assemblies.^

Tiie coiiii- Immediately after the establishment of the republic

turies.
"^^6 assemblies of centuries {comitia centuriata) are found

to be in full working- order, and, indeed, in a manner so

complete and comprehensive that we cannot look upon

them as something newly established at that time. From
the very first moment that the light of history falls upon

them they appear to have full possession of all the rights

which they ever possessed at a later period. They are

not in any way further developed as time proceeds ; on

the contrary, they almost immediately begin to be limited

in their sphere of action, the assembly of tribes {comitia

tribida) being pJaced by their side. It is this latter

assembly which increases rapidly in power, encroaches

more and more upon the older order of things, and by

degrees usurps many of the rights of the centuries with

respect to legislation, elections, and administration, thus

acquiring that which the elder institution loses. This

change soon proceeded so far that without injury to the

state the centuries might have dwindled down to a mere

formality, just as the curise had done at the commence-

ment of the republic, leaving the assembly of tribes as

the only exponent of the sovereigi:ity of the people.

• Some degree of analogy exists between the comitia curiata as preserved in

republican times and the English Convocation, which, though practically

abolished and deprived of its old powers in the constitution, continues to meet

regularly at the beginning of every session of Parliament. Also the formal act

of conferring the Imperium by the patrum auctoritas may be matched in the

English Constitution by an old custom which contains the shadow of an

ancient but long-abolished privilege. This is the nominal right of Deans and

Chapters to elect bishops, conferred upon them by the royal conge dJelire.

The English Deans and Chapters would no more think of refusing to elect the

person indicated by the Crown than the Eoman senate could refuse the

patrimi auctoritas.

^ The ceremony of conferring upon the newly-elected magistrates the

imperium, or supreme military and judicial authority, by a lex curiata was

continued throughout the republican time, but the curies were on these occa-

sions represented by thirty lictors, which shows that it was an empty for-

mality. Another formality, which had formerly been an important constitutional

right, the conferring of the so-called patrum auctoritas, belonged, not to the

assembly of curies, but to the senate. Vol. i. p. 134.
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The division of this sovereignty among two assemblies

differently organized, though composed of elements essen-

tially the same, is peculiar to the Roman constitution,

and cannot fail to strike us as very strange. The fact these two

that no conflict ever broke out between the two assemblies
'^^^^"^ '"''

is explained not so much by a careful limitation of their

respective rights as by the circumstance that the differ-

ence between them was more formal than real, that the

centuries in the detail of their organization became more

and more democratic, whilst, on the contrary, the develop-

ment of the tribes took place in the opposite direction, and

tended to make them more aristocratic than they had been

at first.

It follows from what we have said that the original History of

form of the comitia centuriata, as they are described by
^j^ of c"n-

Livy, Dionysius, and Cicero

—

i.e. the division of the people turies.

in five classes, with their respective census, and one hun-

dred and ninety-three centuries '—was not created by a

single legislator, in the manner in which modern charters

are made ; but that it was the final result of an historical

development which precedes the commencement of trust-

worthy Roman history

—

i.e. the time of the consular

government." It is impossible to ascertain the original

sources from which the numbers of classes, with their

centuries and the census-sums fixed for the five classes,

are taken. Thus much we may safely assert, that these

numbers and divers other particulars given by the his-

torians are not drawn from the pretended ' commentaries

of king Servius Tullius,' as was readily believed by an

uncritical age.^ This is evident from the fact that the

sums of the census, ranging from 100,000 asses down to a

minimum of 12,500 or 11,000 asses, cannot possibly have

' See vol. i. p. 64. - Sue vol. i. p. 07.

^ The commentarii Snrvi Tulll which Livy (i. 60, !) quotes as a kind of

charter or organic law, containing the groundwork of the republican constitu-

tion, belong to those fictitious documents of the rcgul period, of which the

leges regiee and the co'/iimetitdrii NumcB are parts. They all owe their origin to

a comparatively late period, are certainly not older than tlie decemviral legis-

lation, and received additions and alterations from time to time until thvy

found their way into the annals.
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BOOK been very old, and must necessarily have been frequently

-,^-^J—' modified with the growth of wealth, the introduction of

coined money, and the reduction in the standard of value.

Owing to the scantiness of our information it is not likely

that the researches of historians will ever succeecj in trac-

ing the successive steps of these modifications.' For the

political history of Eome this question, though not alto-

gether impertinent, is not of great moment. It suffices

on the whole to discover the character of this element in

the constitution in order to comprehend its influence upon
political life, and this character is established with suffi-

cient clearness. We know that the constitution of cen-

turies at first formed the foundation of the Roman
militar}^ system ; that all the citizens, without distinction

of rank, were divided according to certain property quali-

fications into five classes ; that military service and war
taxes were imposed upon them in proportion to their

proi^erty, and that their share in the rights of sovereignty

depended on the class to which they belonged.

Change But at the time when Livy and Dionysius wrote their

vianeonsti- liistories, the constitution which they looked upon as the
tution. Servian

—

i.e. the oldest known in Kome—had undergone a

change which had made it more democratic than it had
been. We are not informed in what this change con-

sisted. Hence the strange circumstance that we are

better acquainted with the detail of the political organiza-

tion of Eome at the time of the legendary king Servins

than at the time when our historians lived and had fre-

quent opportunities, as Dionysius relates, of seeing the

working of the centariate assemblies, of watching their

proceedings, and of studying eveiy particular of their

organization. Whilst they enumerate how many centuries

of the first class, of the other four classes, of the knights,

smiths, carpenters and musicians had the right of voting

before the commencement of the republic, and how high

was the census of each class, they do not tell us whether

' See Bockh, Metrologische Untersuchungen, p. 427 ff- ; Seh-vregler, Bömische

Geschichte, i. p. 760 flF.
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at their time the five chisses still existed, how many cen- CHAP,

turies there were, what was the position of the knights, - _ ,' ^

&c., and whether the smiths' and carpenters' centuries had

been abolished or not. They relate only one thing: that

the constitution had become more democratic,' and that it

no longer corresponded with the original constitution of

Servius, because the number of centuries was regulated

in a certain proportion to the thirty-five tribes, whereas

Servins had made his divisions irrespective of the four

tribes which existed in his time.^

On the basis of these vague observations and a few Attempts

accidental allusions to the comitia cenhiriata in Livy, °.'^^f^~J ' mine the

Cicero, and others, attempts have been made since the nature of

revival of historical science to find out the nature of the chano-e.

transformation which Livy and Dionysius mention, and

at what time it took place. It is not surprising that no

positive result should have been obtained, for the mate-

rials were too scanty. On the form of the later comitia

centuriata modei-n writers hold, in the main, two different

opinions. Niebuhr ^ thought he might conclude from the

words of Livy that the number of centuries was diminished

by the i-eform from one hundred and niDety-three to seventy

centuries of infantry
;

'' that these seventy centuries were

formed of the thirty-five tribes, the older men in each

' Dionys. iv. 21 : ovtos ö Koa/xos tov TrcAmv/xaros eVl ttoAAos SU/xttue

yei^eas (pvKaTjifXivos virh 'Poofiaiwv (v 5« to7^ nad' fi/xas K€Kivr]rai xpfJrois koI

fxeraßeßXrfrai eis rh SrifioriKuirepoi', avdyKais tictI ßtafföels lax'^P°-^^, ov tSiv X6xoov

KaTaXvQivTiav, ä\Aa rris kA-^ctsüis avrtiv ovk en rijv apxaiav axplßnav

<pv\aTT0vff7\s, iis eyvcov Ta7s apxaipecri'ais avrSiv izoKXaKis ivapwv.

^ Liv. i. 43, 12 : Nee mirari oportet hunc ordinem qui nunc est, post

expletas quinque et triginta tribus duplicato earnm numero, centuriis iuniorum

seniorumque ad institutara ab Servio Tullio snmmam non convenire. Quadri-

fariam enim iirbe divisa .... partes eas tribus appellavit .... neque ese

tribus ad centuriarum distriliutionem numorumque quicquam pertinuere.

' Niebuhr, B'om. Gesch. iii. p. 382, Germ. edit.

* Livy's words, ' posi expletas quiiique et trlijinta irihus duplicato earvm

numero,'' refer to the year 241 b.c., vhen the numlter of tribes was increased

to thirty-five, the maximum it ever reached. But Niebuhr fixes the reform of

the (omitia centuriata in the year 304 b.c., when the number of tribes was

only thirty-one. According to his hypothesis, therefore, the number of

centuries in the reformed comitia was sixty-two, and rose to seventy in

241 B.c.
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BOOK tribe representing one centnry, and the j^ounwer men
-_ ,' - another.^ The century of the later period would there-

fore have been equal to half a tribe. Niebuhr further

conjectured that to these seventy centuries of infantry

were added eighteen centuries of knights, consisting of

twelve centuries of citizens with a census of one million

asses, and six patrician centuries without a property

qualification.

But this view cannot be maintained, because it takes

no notice of the division of the people into classes, the

most essential element in the Servian constitution. Livy,

speaking of the difference of the later comitia centuriata

compared with those of Servius, does not say that the

classes were abolished, but merely remarks that the num-
ber of centuries had been changed in consequence of the

number of tribes having been increased to thirty- five.

Had the census been entirely abolished for all classes, he

would surely have mentioned it. But we have still stronger

evidence that the classes were not abolished ; for in seve-

ral passages of later writers ^ not only classes are men-

tioned, but actually the five classes,^ so that it cannot be

doubted that they continued to exist.

Theory of Profcssor Huschke^ is therefore right in maintaining
Huschke.

-^j^^j;^ even after the reform of the centuries, the old divi-

' Niebuhr's opiuion is that in the reformed centuries the patricians, irre-

spective of their census, were contained in the sex suffragia, or knights'

centuries; that the plebeian citizens of a census aboTe one million of asses

formed the other twelve centuries of knights ; and that the remainder of the

citizens who had less than a million of asses and more than four thousand

asses formed twice as many centuries as there were tribes : in 304 b.c.,

accordingly, 62 centnvies, halt oi juniores half of seniores; after 241 b.c. 70

centuries, equally divided heiween juniores and seniores.

2 Sallust, Jug. 86 : Marius interea milites scribere non more maiorum

neque ex classibus, sed uti cuiusque libido erat capite censes plerosque.

Comp. Cicero, Be legih. iii. 19, 44, Pro Val. Flacco, 7, 15, De Eepuh. iv. 2:

Quam commode ordines descripti, setates, classes, equitatus, in quo suffragia

sunt, etiam senatus. The Lex Voconia of the year 169 b.c., and even the Lex

Thoria, 118 b.c., presuppose the existence of the first class.

3 Cicero, Academ. prior, ii. 23, 73 : Quis hunc philosophum non anteponit

Cleanthi, Chrysippo reliquisque inferioris setatis? qui mihi cum illo collati

quintae classis videntur.

* Ph. E. Huschke, Verfassung des Servius Tullius, Heidelberg, 1838, pp.

611-690
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sion into classes was preserved. The mode in wliicli this CHAP,

was done he supposes to have been a very strange one. -_ ,'

He makes out the thirty -five tribes to have been consti-

tuted as subdivisions of the five classes. Ten tribes

formed, he thinks, the first class ; the second, third, and

fourth classes consisted each of four tribes ; and the fifth,

of thirteen. Each of the tribes constitutes one centuria

of juniores and one of seniores. By adding to these seventy

centuries the old eighteen centuries of knights, Husehke
obtains the number of eighty-eight centuries for the re-

formed comitia centuriata. No conjecture could be more

arbitrary and fantastical than this. There is no evidence

whatever of the existence of tribes organised according to

property qualifications, and the number and arrangement

of these tribes which Husehke proposes are utterly chi-

merical.

The most plausible supposition was made by Octavius Theory of

Pantagathus ;
^ but this also is based upon no external

tLu,"^^^^

evidence, and its chief recommendation is the facility with

which it combines the centuries with the thirty-five tribes.

Pantagathus supj)oses that the number of centuries, which

varied very much in the five classes of the Servian consti-

tution (being respectively eighty, twenty, twenty, twenty,

thirty), was in the later constitution equalised among
all the classes, so that there were seventy centuries in

each class. These seventy centuries of each class fur-

nished for every one of the thirty-fiv^e tribes one century

for the older men and one for the younger. All the five

classes contained, therefore, five times seventy, or three

hundred and fifty centuries. If to these are added eighteen

centuries of knights, the sum total amounts to three hun-

dred and sixty-eight centuries. It remains uncertain

whether in this later organization there were also cen-

turies of smiths, carpenters, and musicians ; but this is

not very probable, as the centuries no longer formed the

foundation of the army.

' The conjecture of Pantagat.lius is eommunicatod in a note by Ursinus to

Livy, i. 43, printed in Drakcnborch'« edition of Livy.
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BOOK The conjecture of Pantagathus has, in its essential

v^ . / parts, been approved by most modern investigators, and
Question of ^g ^r^^y. c^qqq^^

{f^ a.s on the whole agreeing with the vague

this allusions of Livy and Dionysius to the comitia centuriata
°''^" of the later period. But a second question now arises.

At what time did the new order of things originate?

Our authorities do not give us the least clue to answer

this question, and very great differences of opinion con-

sequently exist among modern writers. Guesses have

been made as to the time, ranging from the abolition of

the monarchy to the last year of the first Punic war

—

i.e.

from 510 to 241 b.c.—and even beyond this period to the

year 179 b.c., covering a space of more than three hundred

years,' during which the most desperate struggles between

patricians and plebeians Avere fought out. All through

this long period of disturbance and excitement we hear

not one word of a dispute concerning a reform of the

comitia centuriata. Whilst the plebeians attacked the

privileges of the patricians one by one, and gradually ac-

quired equal rights, they apparently submitted to the

organization of the centuriate assembly, which so much
favoured the patricians that the plebeians found it im-

possible for a long time to effect the election of a member

of their body as a magistrate, even after they had obtained

the formal right of election. This silence is so eloquent

that the reform has been generally believed to have taken

place between the years 292 and 218 b.c., the narrative

of which period has unfortunately been lost with the

second decade of Livy's work. The year accordinglj-

fixed upon for the reform, not without some internal

probability, is the year 241 b.c., because in this year, with

' It has been supposed that the reform of the centuries took place :— 1,

soon after the establishment of the republic ; 2, by the legislation of the

decemvirs ; 3, soon after the decemvirate ; 4, in the censorship of Appius

Claudius and C. Plautius. 312 b.c.; 5, in the censorship of Q. Fabius and P.

Decius, 304 b.c. (this is Niebuhr"s opinion) ; 6, in the year 241 b.c., -when

the number of thirty-five tribes was completed (this is Mommsen's opinion);

7, in the censorship of L. ^milius and C. Flaminius, 220 b.c. ; 8, in the

censorship of M. ^milius and M. Fulvius, 179 b.c. See Becker's Ha?idbuch

der röm. Alterth. ii. 3, p. 30.
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the addition of the two last tribes (the thirty-fourth and CHAP,

thirty-fifth) the number of tribes was finally closed. This •
,

supposition was thought to be more than any other in

accordance with the words of Livy, in wliich he explains

the number of centuries in his time as being- based upon

the thirty-five tribes complete, and compares this arrange-

ment with the old order of things. Nevertheless, though

there is decidedly some weight in the argument derived

from the loss of the second decade of Livy, it cannot but

be considered strange that no other record of so radical a

reform should have survived, and still more that we hear

nothing whatever of a struggle for the reform which, one

would think, must have lasted some time. This circum-

stance is not explained by the remark ' that this much-
tallced-of reform appears to have had very little influence

upon the inner life of the republic. The Romans were

too conservative, too practical, and too rational to take

the trouble merely for the sake of a theory or a whim to

change the form of a venerable and tried institution.

We must seek some other cause for the silence of all his-

torians with regard to the reform of the centuries, and it

seems that we have no alternative but to conclude that it

is altogether a mistake to speak of the reform as if it had

been effected by a single act of legislation.

We are, on the contrary, inclined to believe that the The

forms of the Servian constitution did not remain un- c'^*^"?^f,

probably a

changed from the time of its first establishment until gradual

they were once for all remodelled, but that they under-
"°'^'

went from time to time more or less important modifica-

tions ; in fact, that thej were periodically adapted, in the

growth of the republic, to changing circumstances and
requirements. These gradual modifications affected the

figures of the census, which, as is universally admitted,

must have been considerably raised in the course of time,

and were not expressed in money until very late.^ They
affected, further, the mode and manner of making the

census, of determining and valuing the goods which were

' Mommsen, Eom. Gcsch. i. 823. - Mommson, R6m. Gesch. i. 310.

VOL. IV. C
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EOOK subject to it ; they produced the increase of the number of

,- . centuries in the fifth class ;
^ and they affected the supple-

mentary centuries of workmen and cajyite censi. It was the

business of the censors to effect such changes, of course in

accordance with principles recognised or enjoined by the

senate, to cause them to be sanctioned by the religious

solemnity of the Lustrum

—

i.e. to be indirectly approved

by the people. The censors had, on the creation of new
tribes, the task of incorporating them with the old ones,

and of distributing the new and the old citizens among
all the tribes in a manner required by the political wants

of the state in general, by the organisation of the army,

which was enlisted according to tribes, and by the order

of the popular assemblies, comitia trihuta as well as cen-

turiata.^

Prt.poi tion All this is admitted and subject to no doubt. Now, the

turies tu circumstance that the later order of centuries did not agree
the classes, -with the Order established by Servius is most easily ex-

plained by the hypothesis, firstly, that the Servian con-

stitution was based upon the twenty tribes existing at

' It seems established beyond doubt that the oldest plan of the numerical

arrangement of the centuries was symmetrical, and that the eighty centuries

of the first class, -which contained all the patricians, were matched by eighty

centuries of plebeians, distributed into four classes of twenty centuries each.

The increase of the number of the centuries in the fifth class from twenty to

thirty was a departure from this symmetry, caused, no doubt, by the necessi-

ties of war, which drew upon the most numerous class of citizens for a larger

contingent of troops. See vol. i. p. 68, n. 1.

- In drawing up the list of citizens, and thus periodically modifj'ing the

constituencies of the electoral districts, the censors were invested with all but

absolute and irresponsible power, and acted in the manner in which king Servius

himself was supposed to have acted. The formal right to do so was conferred

upon them by a lex centuriata de potestate censoria. Tiiey were not called upon

to justify their proceedings ; no other magistrate was allowed to interfere with

them by intercession or obnuntiation ; in fact, they had full dictatorial power.

Comp. Lange, Rom. Altrrth. i. 670. Even after their retirement from office

they were exempt from responsibility. Mommsen, Ebm. Staatsrecht, ii. 1.

292. Their proceedings were not always very regular, nor could mistakes and

arbitrary decisions be avoided. But these decisions were final, and must have

been so, as otherwise the census could never have been completed in the

proper time. So it could happen that strangers were WTongfully included in

th'' list of citizens, like the father of Perpenna, the consul of the j'ear 130 b.c

Valerius Max. iii. 4, 5.
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that time/ whereas at the later period there were thirty- CHAP.

five tribes ; and secondly, that Servius had not allotted ; .

equal numbers of centuries to all classes, as was the case

in the more democratic organisation of later times, but

had made the centuries of the first class equal in number
to the other four. The innovation, therefore, of which

Livy and Dionj^sius speak, did not consist in an adaptation

of the centuries to the tribes—for that had existed from the

first—but in a new apportioning of the centuries among the

five classes. We are not informed of the precise rate of this

apportioning. Dionysius says only that the new arrange-

ment was of a more democratic nature. It is, therefore,

not improbable that, as Pantagathus supposes, an equal

number of centuries was allotted to every class. The
number seventy suggested by Pantagathus is merely con-

jectural : it recommends itself only by its internal pro-

bability. With this degree of probability we must be

satisfied ; it would be waste of time were we to speculate

further without any material proofs on the later organisa-

tion of the centuries.

The organisation of the centuriate comitia, as we have Popular

just shown, was for many ages in a state of perpetual
of'^t/i^J""

change and development, like all other Roman institu- Servian

tions. It was at no period looked upon as finally settled fi^tu^

^~

in its ultimate form and unchangeable, but it was
periodically adapted to the shifting conditions, to the

growing wealth, numbers, and power of the people. But
even in the oldest form known to us, the form ascribed to

king Servius TuUius as its author, it has already reached

a degree of maturity, of completeness and refinement of

detail, which shows that it must have gone through a long

period of development, and that the exjoeiience of nianv

years must have worked to give it its shape. The common
story of its origin is therefore utterly incredible. We
cannot believe that it sprang complete and jjerfect from

the head of a legislator ; that this legislator was prevented

' Not, as Livy, i. 43, evidently thinks, on four tribes. See above, ii.

13, n. 2.

c 2
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BOOK
VI.

Decay of

the cen-

turiate

comitia.

from carrying it into practice ; that liis successor ruled

^ independent!}^ of it ; and that on his expulsion the Eomans
drew it forth from the public archive, and applied it to

their wants in the emergency of a revolution. The whole

story is fantastic and absurd. The scheme of the centuriate

assemblies, without any doubt, grew slowly, gradually, and
naturally out of the conditions and necessities of the time

;

and as it had not been called into existence b}- one act of

legislation, so it was not reformed by another single act of

legislation, but was kept in working order and repair, and
was improved and enlarged by the ^visdom of genera-

tion after generation.

Simultaneously with the gradual division and weaken-

ing of the power of the chief magistrates, and with the

establishment of the tribuneship and the cotnitia trihuta,

the centuriate eomitia lost ground. The greater part of

the judicial power immediately passed over to the tribes.

Although the right of inflicting capital punishment

remained with the centuries, the so-called comitiatus

maximus, yet the tribes judged all minor oflFences and

exercised an effective control chiefly by fines, the infliction

of capital punishment being from the first exceedingly

rare. "With the establishment of the lower magistrates,

from the eediles downwards, the right of election also for

these offices was vested in the tribes. All that now re-

mained unimpaired in the hands of the centuries was the

election of the consuls, censors and praetors, and their

supreme right of deciding questions of war and peace.

^

' With regard to treaties of peace, it has been maintained by Eubino

(Untersuchungen über röm. Verfassvng, 1839, p. 258 if) that the centuriate

comitia never possessed the right of giving or -withholding their sanction;

that in tlie earlier periods down to the Samnite wars the magistrates and the

senate were alone competent to conclude treaties of peace, though in declara-

tions of -war the people in their assemblies of centuries had to be consulted. It

is true that in the earlier ages the concurrence of the centuries to such nego-

tiation is not mentioned, and that the statement of Dionysius, iv. 20, who

asserts their constitutional right, is not of great weight ; but we must bear in

mind that the narrative of the earlier wars is very short, that the consent of

the people to the conclusion of peace, which released them from further ser-

vices and burdens, was mostly a matter of course, and needed not to be

specially mentioned, so that no inference can be drawn from the silence of the
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If this right appears to be less prominent in later CHAP,

times than at first, this circumstance is explained by the . ^ .

extension of the Roman dominion. As long as the wars Effects of

that had to be waged threatened the immediate vicinity gj^^ ^f

of the town, and extended no further than Latiuna, Roman

Campania, Samnium, or Etruria, the people fully compre-

hended and took a lively interest in the policy pursued by

the senate and the magistrates. But when the theatre of

war was removed to countries beyond the sea, the questions

which had to be decided were no longer within the reach

of the popular comprehension, and the approval of the

actions of the government by the comitia was so much a

matter of course that only one case is mentioned of a

declaration of war being negatived ; but even this isolated

opposition was soon overcome : the popular resolution was

cancelled and the policy of the senate obtained the appro-

bation of the people.' In most cases the annalists no

longer thought it worth while to mention the popular

approval of the foreign policy of the senate, and nothing

proves more clearly the complete establishment of the rule

of the nobility and the entire absence of opposition on the

part of the people than the circumstance that it was

possible, nay, apparently easy, for the senate and the

nobility to carry on, year after year, the bloody wars in

Spain and Northern Italy, which were so oppressive for

the people and lucrative only for those who governed. No
opposition was offered, and scarcely an occasional murmur
of discontent was heard among the ranks of the men in

the centuriate assemblies who formally decreed the wars,

and who in reality were obliged to wage those wars and

pay for them with their blood.

mpagre annals. It is therefore, after all, proljiible that the centuries, <as tliey

had to be consulted before war was declared, had also the corresponding riyht

of approving the conclusion of peace.

' At the beginning of the second Macedonian war, in 200 b.c. See vol. iii.

p. 18. Liv. xxxi. 6, 3: Eogatio de hello Macedonico primis comitiis ab
omnibus ferrae centuriis antiquata est. After the consul had made a speech

to explain and recommend the senatorial policy, the people were called upon
to vote again, and, as Livy says, ch. 8, 1 : In suffrugiuni niissi, uti rogarat,

bellum iusseruut.
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r.OOK With reo'ard to legislation, the comitia centuriata lost
VI ...

S^—- even more of their ancient authority than thej did in their

Legisla- influence upon foreign affairs. After the peace between

powers of patricians and plebeians the legislation completely passed
the over into the hands of the comitia trihuta. After the
comitia. . . .,..

Hortensian law (28/ b.c.), there is no indication of laws

having been passed in the centuries. In the fully-developed

republican constitution we can therefore regard the

comitia centuriata as being limited on the whole to the

election of the highest magistrates, to the formal decision

in questions of peace and war, and to the supreme penal

jurisdiction.

Inc-reiising "\^Tiilst the public action of the comitia centuriata was

aii^'^of the
shrinking within naiTOwer limits, the assemblies of the

comitia tribes gained more and more ground. From the moment
the tribuneship was established the rights of the plebeians

steadily increased, and with them grew the competency of

their comitia. On the foundation of the leges saeratte the

omnipotence of the tribunes of the people and of the

decrees of the plebeian tribes was gradually built up. The

right of making laws binding on the whole people was

formally granted to the plebs by the Publilian law in the

year 471 b.c., and was repeatedly confirmed after the

second and after the last secession by the laws of 449 and

287 B.c.^ With the last of these laws, the Hortensian law,

the long struggle of the two classes came to an end, and

the republic reached the highest development, which

carried it victoriously through all the wars for the do-

minion of the world. But even before this last formal

' I have endeavoured to show {Hhein. Museum, 1873, pp. 353-379) that the

three laws which conferred on the tribes the full right of legislation for the

Roman people—the Lex Valeria Horatia of 449 b.c., the Lex Publilia of 339 b.c.,

and the Lex Hortensia of "287 b.c.—were substantially identical, and that the

Lex Publilia of 471 b.c. ought to be considered as the foundation or original

charter of all these laws which established the democratic constitution. I

have, moreover, suggested that this Publilian law of 471 b.c. ought to be

substituted for the Publilian law of 339 b.c. ; that the latter had nothing to do

with the confirmation or extension of the right of the tribes ; that it ought to

be struck out of the list of the three laws affecting the legislative rights of the

plebeians ; and that it was only inserted in this list by a mistake, being con-

founded with the Publilian law of 471 b.c.
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acknowledgment of their unlimited competency, the comitia CHAP.

trihuta had assumed and practically exercised the right of J—

.

legislation and of determining the actions of the executive

in a manner corresponding to the admitted sovereign

rights of the people. The constitutional development of

the republic is principally the work of the comitia trihuta.

By degrees the comitia centuriata now retire from the field

of legislation, which remains in undisputed possession of

the younger and more democratic assembly. Public law

and private law were both elaborated by a long line of

plebiscites. Thus the prerogatives of the magistrates were

more accurately defined by the Porcian laws, which re-

stricted their power of inflicting corporal punishment ; the

age requisite for filling the various magistracies in suc-

cession was fixed by the lex annalis of the tribune L.

Villius (180 B.c.) ; the number of quaestors was raised to

eight (267 b.c.) ; re-election of the same person to the

censorship was j^rohibited (265 b.c.); h iJvwtor peregrinus

was appointed (probably 242 b.c.) ; two prsetors were a]3-

pointed for the provinces (227 b.c.); the number of

prsetors was increased to six (198 b.c.); the senators were

forbidden to engage in commercial transactions (219 b.c.).

All these plebiscites refer to public law. Of the large

number of enactments passed by the assembly of tribes

in the department of private law we will mention

only the Voconian law, on the right of women to inherit

property (169 b.c.), and the Sempronian law (193 b.c.),

on debts contracted by allies. The great change effected

in the mode of criminal prosecutions through the esta-

blishment of permanent law-courts (the qnwstiones per-

petucB) is also attributable to the comitia trihuta, which in

the year 149 b.c. established the first law-court of this

kind through the Lex Calpurnia ; and thus it is evident

beyond dispute that the comitia trihuta were throughout

the whole period acknowledged as that assembly by which
the Roman people exercised their sovereign legislative

rights.

With little success, also, though with never daunted
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EOOK zeal, tlie popular leg-islators endeavoured to improve pub-

.
. \

•
. lie morality by a series of luxury laws—for instance, the

Lex Oppia (215 b.c.), which will be discussed lower down.

The tribes made dispositions affecting the state property,

as we see by a law (the Plebiscitum Lucretium, 172 b.c.)

regarding the farming of the revenues of Campania.

Nay, even matters of religion and public worship were

settled by plebiscites ; thus, for instance, in the year 208

B.c. a decree of the tribes introduced the ApoUinarian

games in Rome.
Lxecutive Apart from this extensive leffislative poAver, the comi-
]iower of

,

-^
,

_

° '- '

tiiecomitia tia of tribes had the right to decide in all questions of
o tri es.

administration and government. In conformity with the

spirit of the constitution, the people entrusted all matters

of government and administration to the magistrates

elected by them, who were assisted by the senate as per-

manent councillors. It was taken for granted that the

magistrates would carry out the intention of the people

who had appointed them. It was therefore advisable,

w^henever there was any doubt concerning the popular

inclination, to consult the will of the people in important

questions,' and thus it happened that the Roman tribes

were called upon to take an actual part in the government

in a manner which almost threatened the permanence of

the aristocratic rule.

Conduct of Of all the more important political decisions, the only

policy. one which remained uncurtailed in the hands of the

comitia centuriata was the declaration of war.- On the

' The eases are very numerous in which administrative questions -were

decided by the people (Lange, Bam. Alterth. ii. p. 166, 629 flf.). An in-

stance which occurred in the year 169 b c. is especially instructive. In that

year Eutilius, a tribune of the people, attacked the censors for their proceed-

ings in managing the public contracts and the collection of the revenue. He
declared he -would ask the people to annul the censorian contracts. Liv. xliii.

16, 6: Eogatio sub unius tribuiii nomine promulgatur, quae publica vectigalia

aut ultro tributa C. Claudius et Ti. Sempronius locnssent, ea rata locatio ne

esset; ab integro locarentur. The dispute led to a formal impeachment of the

censors, which was a violent and illegal stretch of the tribunician power, and

caused a great constitutional conflict. But the right of the people to cancel

an administrative measure of the censors was not questioned by anyone.

^ See above, p. 20.
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other hand, treaties with foreign states and alliances were CHAP,

generally j^resented for approval to the comitia tributa,^
,

"

whereby the final decision on all points of foreign policy

was placed in the power of this assembly. Closely allied

to this was the right of the tribes to interfere in the detail

of the management of war,- to prorogue the Imperium, '^

nay, even to confer it on men who had not been consuls

the year before or at all,"* to allot provinces to the generals,

and to mark out to them the line within Avhicli they were

authorised to command. Tlius in the year 202 b.c. Scipio

by a decree of tlie tribes obtained the prolongation of his

command in Africa and the right to conclude peace with

Carthage.^ Similarly in 147 b.c., the younger Scipio ob-

tained the province of Africa, and afterwards, in 134 b.c.,

the command in Spain, by an extraordinary decision of

the assembly of tribes.'^

There was one department in which the share of the Finance

people in the government of the state was fraught with ^"''

. .

° revenue.

great danger. This was the disposal of the public funds, .

the use to be made of the age?' puhlicits, the sending out

of colonies and the provision to be made for poor citizens

by allotments of land. Here was an unsound spot in the

otherwise healthy organisation of the Roman common-
wealth, and here the irregular manner of disposing of

public property produced evils of the greatest magnitude.

' Lange {Rom. Altcrlh. ii. p. 632) gives a complete list of such puLlic

treaties.

- Even in the critical period of the Hannibalic war the popular assembly

of the tribes ventured to meddle directly with military matters. A plebiscitum

decreed that Minucius, the Master of the Horse, should have an equal com-

mand with the dictator F\ibius. Liv. xxii. 25. Polyb. iii. 103, 106. See

vol. ii. p. 223.

' Liv. xxvii. 22, 6. In the prorogation of the Imperium the annalists

generally omitted to mention the vote of the people, so that it almost appears

that a decree of the senate alone was suificient. Compare what has been said

above, p. 21, on the omission by the annalists of the co-operation of the

comitia in treaties of peace.

* Liv. xxiii. 30, 19 ; xxvi. 2, ö. See Lange, Burn. Alt. i. p. 629.

* Vol. ii. p. 456. Liv. xxx. 27, 3 ; xxx. 40, 9.

" Vol. iii. pp. 353, 403. Liv. epit. 51. Valer. Max. viii. 15, 4. Appian,

LVnjc. 112.
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Al)sence

of oppo-

sitiun to

JiOOK The custom of allo-\ving conquered land to be occupied ty

-

—

^— the first coiner had even in the most ancient times led to

abuse on the part of the lich, and to the oppression of the

weak and poor. The agrarian law of Licinius ^ was a vain

endeavour to restrain the rapacity and violence by which

the nobility contrived to appropriate to themselves the

fruits of victory.

The patience with which the mass of the commons
submitted to the selfish and even illegal proceedings of

the nobles, the nobility would be indeed astonishing, if the general

course of events did not show that there was no organised

political opposition to the rule of the nobility during the

whole period from the final peace between patricians and

plebeians to the time of the Hannibalic war. In this long

period the people were without leaders ; the nobility, united

in all political questions, wei'e in fact all-powerful. The

legislative omnipotence and sovereignty of th.e people was

therefore a harmless theory which did not interfere with

the government of the nobles, at least so long as no

popular leaders stood up against the ruling faction. As

soon as a resolute man placed himself at the head of the

people to defend their material interests, the rule of the

nobility would be overthrown, unless they resolved to

oppose by force the right guaranteed to the people by the

constitution. This time seemed to have arrived when,

shortly before the Hannibalic war, a resolute statesman

once more undertook to defend the cause of the people.

Caius Flaminiuswas the first Avho, after a long interval,

offered a decided resistance to the hitherto untroubled

rule of the nobility.- In spite of the opposition of the

senate, he proposed and cai'ried a law for the distribution

of tbe coastland of Picenum among poor settlers ; a

measure calculated to be salutary, not to the poor popu-

lation alone, but to the whole state. This policy of C.

Flaminius was regarded by the nobility as the first symp-

tom of a decay of the old state of things,^ because it

> Vol. i. p. 3U ff. • Vol. ii. pp. 120, 194 ff.

* Polyb. ii. 21, 8 ; Tdiov iKay.iviov Tavrrjf tV SrjfjiaycoyLav (the agrarian

Career of

C.-iius

Flamiriius.
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showed that a serious divergence existed between theory

and practice, and that if constitutional law, as it stood,

were carried out, the rule of the nobility would be swept

away to be replaced by a democratic government. But

the rupture did not now go deeper. The dreadful Hanni-

balic war, which broke out immediately after, occupied

the entire attention of Italy, silenced all internal disputes,

and united the whole strength of the nation to ward off

the common enemy. Even if C. Flaminius had not been

one of the first to perish in that bloody war, his success

as a demao-o"-ue would nevertheless have been brought to

a speedy end.' The calamities of the great war were

then followed by a series of magnificent conquests, which,

like all victories in antiquity, brought in their train booty

and profit to high and low, and silenced for a time the

desire for reforms, until at last successors to Flaminius

were found in the Gracchi.

If we consider the prominent position which the Incorpora-

assembly of tribes occupied in the jDolitical life of the
eitizeii.s in

Roman republic as the embodiment of the sovereignty of t'^'" ti'i'^s.

the peoj)le, we cannot be surprised that the form and

constitution of this assembly should be the subject of fre-

quent political agitation. In fact, the internal struggles

which affected the constitution of the republic were inti-

mately connected with the peculiar organisation of the

tribes. We hear a good deal of their periodical reform,

whilst not a trace is perceptible of any agitation for the

reform of the centuriate comitia. This is a sufficient

proof that the latter formed no longer the centre of

political life. From the time of the censor Appius Claudius

Csecus, 312 b.c.,^ the question was repeatedly agitated,

whether new citizens accruing from the emancipation of

law) il(rf)yr](Tafx4vov icou iroXiTiiav, %v Stj Kcä 'Vwfxaiois, ws sttos ilvilv, (pareou

a.px7]y'bv fiiv y€v4ir0at ttjs (ttI rb x^^po'' tov Srj/iou StacTTpocprjs.

' A similar postponement of reform took place in England in consequence

of the wars with the French Republic. William Pitt occupied a much more
domineering position in tlie councils of England than C. Flaminius did at

Rome, and yet he dropped all ideas of refurni iu the stress of war.
* Vol. i. p. 433.
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B(WK slaves or otherwise should be enrolled in tlie four city

,J—• tribes, or in the country tribes. The question was never

fullj' set at rest, until at last all restrictions which sepa-

rated Romans from non-Romans gave way, and the whole

flood of the Italian allies was poured into the narrow

limits of the thirty-five tribes. The policy of Appius

Claudius has alread}- been explained.^ As the republic

increased in poAver and importance, the population of

Rome also grew larger, and the new inhabitants, wdiether

descended from freedmen, allies, or foreigners, were in

every respect, social as well as economical, on an equal

footing with the privileged citizens, without, however,

enjoying the rights of citizenship, and therefore without

being liable to perform the duties of citizens. It was

impossible to turn these people out of Rome, and it was

unwise to let them remain in the state as a perfectly

strange element. In one way or another they had to

be incorporated with the state. The prejudice against

strangers, who were regarded as a meaner and inferior

race, had to be overcome : they had in some way to be

recognised as citizens. If the coraitia of centuries had

been the only popular assembly, it is probable that no

difficulty would have arisen. The new citizens would

have been distributed according to their property among
the five classes, and they could hardly have gained any

preponderance over the old citizens or even a dispropor-

tionate influence. But the greatest power was in the

hands of the comitia trihuta, and, as in the tribes votes

were counted by heads, it was a serious risk to receive

a number of strangers dwelling in the town in such a

manner among the citizens that they should be inscribed

as voters among all the tribes.- Of the members of the

» Vol. i. p. 43Ö.

- It should be borne in mind that, though the division of the people into

tribes was originally based upon actual residence, so that each tribe was made
up of the inhabitants of a certain district, change of residence did not involve

a change of tribe, and that accordingly in coiirse of time the tribes lost the

character of local divisions, and the same quarter of the town might contain

members of each of the thirty-five tribes.
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country tribes, a small number only lived near enougli to CHAP.

the town to attend the frequent political meeting-s. The ^ ,

inhabitants of the more distant villages, if they had not

abundant leisure

—

i.e. if they were not wealthy—were

mostly unable to avail themselves of their right of citizen-

ship in the comitia. If, therefore, the numerous inmates

of the city, without changing their domicile, had been

entitled to act as voters in all the tribes, it is obvious that

the scanty voices of the country poj)ulation would have

had little or no influence in forming a majority in each

tribe. The shopkeepers, tradesmen, and artisans of the

city, would in fact have represented the Eoman people in

the thirty-five tribes, and their votes would have out-

numbered those of the peasantrj^, the true backbone of

the nation.

This result was surely not desirable,' and we cannot The regis-

blame as obstinate aristocrats those statesmen who urged t™|j-°"
°^

that the less respectable portion of the citizens, which was

recruited from strangers and freedmen, and knew nothing

of agriculture, should be restricted in their votes in order

that the original character of the people depending mainly

upon agriculture might be preserved. This object Quintus

Fabius gained in 304 b.c., as we have seen above,- by

limiting the new citizens to the tribes within the town.

In spite of their preponderance in numbers, they had

therefore only four out of thirty-one tribal votes at their

' In England the constitution does not give to the population of London

and the other large towns a number of representatives corresponding to their

numerical importance. In the continental constitutions which have not

grown up gradually, but been made artificially, representation is regulated

entirely by numbers, so that Paris and Berlin send more deputies than large

country districts. Whatever one may think of the fairness of the democratic

demand that the large towns should have a share in the legislation propor-

tionate to their population, there can be no doubt that if the Roman system

of direct voting in national comitia of the whole people could ever be intro-

duced again nobody would propose that the vote of the different divisions of a

country should be given by members of these divisions residing in the capital.

Such a mode of voting would make the capital really absolute mistress of the

whole nation, and so it was in Rome under the regulation which allotted the

freedmen as new citizens to all the tribes.

2 Vol. i. p. 436.
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BOOK disposal,^ and as tlie influence of the ricli was always very

~_

—

r^—' great in the country, and as those living at a distance

could not take part in the politica.1 life unless they were

rich, the Roman tribes became more and more aristocratic

in their practical working, although in principle their

organisation was thoroughly democratic. This circum-

stance explains to a certain extent the good under-

standing between the tribes and the ruling nobility. There

was no opposition and no jealousy. Year after year the

tribes, under the influence of the nobility, appointed for

tribunes of the people men who were acceptable to the

nobility, and these tribunes were the agents through whom
the senate laid their propositions for laws and administra-

tive measures before the people to be approved or rejected

by them. A certain rule and practice was thus worked

out convenient to both parties. Where there is no

opposition based on principles, there is no violent excite-

ment in political life. The assemblies for elections and

laws were rarely numerously attended. It would seldom

happen that out of nearly three hundred thousand citi-

zens, a few thousand attended the meetings ; on ordinary

occasions a few hundred would represent the whole people,

and this was sufiicient so long as the people were convinced

that the senate and the magistrates would take measures

of which the public opinion approved.'-

Political A clear proof of the diminished influence of the comitia

anceofthe ^f centuries is the fact that the Roman historians have
eomitia of j^q^ thought neccssarv to detail or even to refer to the
tribes.

*^ "^

. .

nature of the changes which m course of time must

necessarily have taken place in their organisation and

which, according to Livy and Dionysius,^ actuall}- did take

place. This j^roof becomes still stronger when the same

historians inform us that the reforms of the tribes

' The number of tribes was at that time thirty -one.

^ According to Cicero, Pro Sestio, 51, 109, it happened sometimes that

hardly five citizens in a tribe appeared to give their vote : Leges saepe videmus

ferri miiltas. Omitto eas, quae feruntur ita vix ut quini, et hi ex alia tribu, qui

suifragium ferant, reperiantur.

' Above, p. 13.
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occasioned repeated and violent struggles, which, as we CHAP,

shall see hereafter, became more violent after the time of - _ ,' _ ^

the Gracchi, and led to a complete transformation of the

whole of Italy into one single commimity of Roman
citizens. We see, then, in these facts a confirmation of the

old law of development—namely this, that from the very

first secession of the plebeians it was this part of the

Roman people, organised in the comitia trihuta, and acting

under the tribunes of the people, to which the develop-

ment of the constitution is principally due.

It is quite characteristic of this assembly of the tribes The

that the question was never raised whether the patricians tribes and

should be admitted to them. It never occurred to the "^n-
votsrs

Romans that it was legally possible or even conceivable

for a patrician to vote in these plebeian assemblies, any

more than for patricians to be elected tribunes of the

people. The assemblies of tribes have always been purely

plebeian.' But if the patricians were excluded from them
without ever demanding admission, this was not the case

with another class of the population who were not, like

the patricians, doomed to die out, but who on the contrary

threatened to grow more numerous than the genuine

Romans. This class consisted of those citizens who did

not enjoy the full civic rights (cives sine suffragio\ a class

in which the old contrast between plebeian and patrician

citizens was renewed on a larger scale, and whose struggle

for equal rights clearly shows that in the development of

the republic the same principles were at w^ork at later

periods which we can observe in the first.

A jealous exclusion of foreigners from the rights of Citizens

citizenship was quite in agreement with the religious forelo-ncrs.

groundwork of the ancient state. Foreigners could not par-

ticipate in the national worship, and were therefore legally

incapable of taking any share in the civil government of

' Attempts have been made by Niebuhr, Göttling, and others to fix the

time when the patricians were received as members into the plebeian tribes,

which reception was assumed to Ije an undoubted fact. Compare the aiithor'.s

pa[)or, 'Die Enlwickelung der Tributcomitien,' in the liheinische Museum,
1873.
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BOOK a properly organised state, to which they did not belong by

« ^—. birth. The weight of this objection to foreigners as a class

of men necessarily excluded from the national worship

was exhibited in the opposition which the patricians made
when the plebeians claimed equal rights. It was argued

by the former that plebeians could not possibly share in

the ausjncia. This argument seemed for some time un-

answerable. Yet, however important religious considera-

tions may be, material requirements cannot be for ever

set aside by them. When resistance to social and political

reforms is too stubborn, the desire for reform changes into

the necessity of revolution. In Eome, fortunately, reason

gained the victory over religious and political prejudices,

and the plebeians obtained their full right of citizenship
;

they entered but did not destroy that community of sacred

and profane rights from which they had long been

excluded. Their victory over religious prejudices, com-

bined with the progress of civilisation and the influence

of Greek enlightenment, gradually caused religion to lose

its former influence on constitutional questions. The
political struggles which followed no longer depended on

religious considerations. They were of a very different

naturae from the disputes between patricians and plebeians.

The old parties had been opposed to each other as two

distinct corporate bodies. The struggle was violent

because the whole mass of the plebeians were engaged

in it as an undivided party. It was terminated and finally

closed when the plebeians gained their demands, because

none of them Avere excluded from the fruits of victory,

and none were left outside those barriers which had been

forced. On the other hand, the dispute which was now
commencing for admission to the full rights of citizenship

was renewed each time after the demands of one set of

claimants had been satisfied, because an agency was at

work which continually suj)plied new candidates for the

coveted rights.

Citizens This agency was slavery, the source to which so many
and slaves,

j-g^jjical defects of ancient life in its social, political, and
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moral aspects are due. Tlie emancipation of slaves was CHAP.

the safety-valve for a society based npon slaver3^ It pro- • ,i—

'

duced a class of people intermediate between citizens and

foreigners, between those who enjoyed full rights and those

who enjoyed none ; but it was a population which could

not remain long in that position without endangering the

safety of the state. The freedmen and citizens, on an

equal footing in economical and private affairs, gradually

became so closely united that it was not wise or even

possible to maintain political distinctions between them.

Statesmen who recognised this could, without being-

demagogues, receive the freedmen as citizens in order to

combat that conservative spirit which would have barred

out all new comers from the exclusive privileges of the old

citizens. A thorough knowledge of what was necessary to

the state caused men of different political opinions to unite

in the wish to add fresh blood to the Roman community by

admitting new citizens, and at the same time by converting

internal enemies into friends. It was only in the manner

and degree of such innovations that different tendencies

and views manifested themselves ; hence the periodical

changes and additions made to the body of citizens, though

on the whole tending in one direction, exhibit during

several centuries perceptible fluctuations.

So long as the number of slaves in Rome was limited. The freed-

as was the case not only in the time of the kings but the tribes.

down to a late period in the republic, numerous emanci-

pations were out of the question, and the number of freed-

men consequently could not increase to any considerable

extent.^ It must, therefore, be an anachronisuj, so

' It has been erroneously inferred from the lex Manila of 337 b.c. that

even at that comparatively early period there must have been at Rome a g'reat

number of slaves. The lex Manlia, which was passed on the motion of the

consul in the camp of the Roman army at a distance from Rome, imposed a

tax {vicesima, or five per cent.) on the price of liberated slaves. This extra-

ordinary procedure, which was never repeated, can be explained only on

the supposition that the army of Manlius made an unusual and unexpected

number of prisoners, who, as was often the case, were at once ransomed by

their countrymen, and not carried to Rome as slaves. The consul might have

reserved ihe whole ransom for the benefit of the state. Instead of doing this,

VOL. IV. D
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BOOK frequent with the Eoman annalists, when some writers ^

^_

—

r^—- speak, even in the regal period, of masses of freedmen being

enrolled in the city tribes. These writers imagined the

state of affairs which existed in their time to be nearly as

old as the Eoman commonwealth itself, and they ascribed

nnhesitatingly to Servius Tnllius the first measure for

enrolling liberated slaves among the tribes. Even in the

first century of the republican period we have no reason

to suppose that a great increase took place in the number

of slaves, nor, consequently, of freedmen. It was not until

the destruction of Veii - that a change was brought about,

and only in the course of the Samnite wars that the

number of prisoners of war, and therefore of slaves and

freedmen, could swell so as to affect the social and political

condition of Rome. At the same time these most destruc-

tive and sanguinary wars reduced the number of Roman
citizens, and it was therefore a wise measure most appro-

priate to the time when in the year 312 b.c. the censor

Appius Claudius inscribed in the rolls of the tribes all the

freedmen then existing, thereby granting them full rights

of citizenship.^ To all appearance this was the first time

that freedmen were received in any great numbers among
the citizens. Plutarch ^ says this explicitlj^ ; but even if

we attach little weight to his words, yet the fact is not the

less certain because of its intrinsic probability and the

absence of all evidence to the contrary. It is, therefore,

to Appius Claudius that we mast ascribe the first step

taken in that internal transformation of the body of

Roman citizens which was caused by the periodical ad-

mission of freedmen. His reform, however, was of short

duration. It is true the new citizens were never again

deprived of their rights, but Quintus Fabius, the censor

for the year 304 b.c., confined the whole of them within

he allowed his army to keep the money as booty, binding them only by a law,

passed on the spot, to pay into the public exchequer a tax of five per cent. This

event, therefore, is no proof of the large extension of slavery in the fourth cen-

tury B c, but rather of the reverse.

' Dionys. iv. 22. Zonaras, vii. 9. 2 Compare vol. i. p. 2.52.

ä Vol. i. p. 435. ^ Plutarch, Poplicola, 7.
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the four citj tribes, tlins clearing- the country tribes of the CHAP.

town population recently received into them. This was a '^
.

measure of great importance, inasmuch as the country

tribes were thus enabled to preserve their original cha-

racter of rural districts, containing chiefly the peasantry

which was under the influence of the great landed pro-

prietors. The four city tribes, on the other hand, con-

tained the great mass of tradespeople, artisans, and the

poorer classes generally. Now for the first time a differ-

ence in rank was established between the town and

country tribes, and the latter declared to be superior to

the former, whereas previously the town districts, where

the noblest Romans resided, were held to be at least as re-

spectable as those of the country.^

It was not, however, regarded as a rule by succeeding xiie

censors that the new citizens should be limited to the four <=^"f"''^and the

tribes within the city of Rome. The freedmen, increasing freedmen.

in numbers from census to census, were received among
the citizens according to the principles laid down by

Appius Claudius, so that shortly before the Hamiibalic

war there were freedmen as new citizens in every tribe.

This state of things, which could not but undermine the

aristocra.tic and truly Roman character of the country

tribes and place all the power in the hands of the towns-

people, was put an end to, not by a stubborn aristocrat,

but by the much-abused popular leader Caius Flaminius,

the far-sighted statesman who strove to give fresh life to

the Roman peasantry, and new vigour to the state by ex-

tensive distributions of land in the district of Picenum,

which had been conquered from the Gauls. ^ Flaminius,

during his censorship (223 b.c.), again limited the new
citizens (but probably only those received by him, not

those entered in the country districts since the time of

Quintus Fabius) to the four city tribes.^ By this means
' Comp. vol. i. p. 434, note 3. - Vol. ii. pp. 126, 195.
' It was from these four city tribes tli;it in 217 n.c. an cxercitas iirhaniis

was raised as well as soldiers for the fleet. Apparently it was the intention of

Quintus Fabius, and of all the censors who restricted the new citizens to tlie

city tribes, that the soldiers levied from them should be employed for suoli

2
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he followed the example, not of the iDnovatnig demagogue

Appius Claudius, but of the cautious conservative Fabius,

who for his wise measure is said to have received the

surname Maximus.^

The Hannibalic war interrupted measures of a similar

character. We hear nothing of further reforms in the

organisation of the tribes, and therefore we may conclude

that the practice established by Flaminius was followed

b}' succeeding censors, and that the freedmen who were re-

ceived from time to time remained restricted to the four

city tribes. An additional proof of this is furnished by the

fact that m. the course of the Hannibalic war we hear re-

peatedly of city legions which must have been formed of

these new citizens. A further confirmation of this view is

the motion which the tribune Quintus Terentius Culleo

laid before the tribes in the year 189 b.c., and which, as it

appears, contained the first regulation by a distinct law for

the recej)tion of freedmen into the tribes. This law of

Terentius is known to us only from a brief mention in

Plutarch,- and therefore we do not know its tendency and

contents accurately. But, as it appears to have been

called forth only by the rule which had been observed since

the time of Flaminius, and which restricted the freedmen

to the four city tribes, it probably, in opposition to this

rule, provided that the policy of Appius Claudius was again

to be adopted, and that new citizens should be admitted

into all the tribes.

This is rendered still more probable by the report of a

step taken by the censors Lepidus and Fulvius in the year

179 B.c., ten years later. These censors, it appears, applied

the law of Terentius in a modified form ; they admitted

extraordinary' services as the defence of the city, as a reserve force, and for

manning the fleet, whereas Appius Claudius, and those of his successors -who

inscribed the freedmen in all the tribes indiscriminately, wished to make no

such distinction, but to raise the military force equally from all the tribes.

' This, however, is a mistake, as appears from Polybius, iii. 87, 6. The

apocryphal statement, repeated by most historians, shows in what light the

policy of Fabius appeared to the later politicians of the aristocratic party.

- Plutarch, Flamin. 18.
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freedmen to all the tribes, but allowed themselves to be CHAP.
I

guided bj principles of policy and expediency, not by ._ ^

mere chance or caprice. It is not known on what prin-

ciples the censors had hitherto acted in distributing

the new citizens among the tribes. Perhaps Appius

Claudius and his successors entered each freedman into

the tribe to which his former master belonged; per-

haps they portioned them out to the different tribes in

equal numbers. Nothing is reported on this subject

before we arrive at the censorship of Lepidus and Fulvius,

179 B.c. Of these, however, Livy tells us' that they dis-

tributed the voters among the tribes according to rank

(generibus hominuin), legal claims (causis), and occupation

{qu(estihus). Hence we may conclude that Terentius

CuUeo had proposed to admit the freedmen to all the

tribes, but that the censors Lepidus and Fulvius, conform-

ing to this law in general, had made the admission to a

country tribe dependent on certain conditions {causw),

such as a fixed amount of landed property. Whoever
could not comply with these or similar conditions was pro-

bably not admitted by the censors to the country tribes.

Whoever carried on a craft, business or trade, was placed

in a town tribe. Such regulations of course did not affect

those Roman citizens whose rights dated from an earlier

period. We are prevented from speaking with absolute

certainty of the measure taken by the censors in 179 b.c.,

by the brevity and obscurity of the iiotice which we have

received on this point ; but that it related to the disputed

question of the distribution of new citizens among the

tribes is evident, not only from the words themselves, but

also from the historical connection in which they appear.

' Liv. xl. 51, 9: Mutarunt suffragia regionatimque generibus hominuin

causisque et qusestibus tribus dcscripserunt. This passage, on the proper

interpretation of which so much depends, is by no means clear, and has

puzzled every commentator of Livy. By qiupstus he could only have under-

stood trade or jjrofession; but the other two terms, genera hominum and cau^m,

are very vague, and admit of a variety of explanations. Perhaps Livy simply

copied the words from an older writer, and purposely avoided moi-e precise

expressions because he was in doubt of the exact meaning himself.

430135
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BOOK But this arran<?ement by no means settled the lonor-

. . .

"
-^ disputed question. Ten years later, in 169 b.c., we find

Censor-
^^jg censor Tiberius Sempronius Gracchus, the father of

ciracthus, the two great popular leaders, attempting to overthrow

entirely the policy which had been adhered to for so long

a time with regard to the admission of freedmen to the

citizenship. He actually meditated refusing the rights of

citizenship to those who had gained their freedom since

the last census, and even tried to take it away from those

who had obtained it before. On this subject he engaged

in a dispute with his colleague, Appius Claudius, a worthy

descendant of the great statesman of the Samnite wars,

who was the filmst to perceive the necessity of an amalga-

mation of old and new citizens. After a violent quarrel,

the two censors came to an understanding that everj'

freedman who had a son of more than five years of age

should remain in the tribe in which he had been entered

by the last censors ; that the owners of landed property of

upwards of 30,000 sesterces in value should be entered in

the country tribes ; all other freedmen, however, in one of

the four city tribes—namely, the tribus Esquilina, which

was decided upon by lot.' The old principle of the Ser-

vian constitution of centuries was thus acknowledged in

the arrangement of the tribes. The influence of the

poorest class of people was restricted to a minimum, and

those freedmen who gave proofs of thoroughly conserva-

tive sentiments and of attachment to Rome, either by own-

ing larger portions of land or by marrying and establish-

ing families, were ranked with the best class of citizens.

Census of In the census of Lucius j3ilmilius and Quintus Marcius,

in the year 164 b.c., the lists of Roman citizens show an

increase of about 25,000 citizens, in spite of a plague, a

war, and a famine. It is, therefore, not improbable that

16i B.c.

' Liv. xlv. 15. This passage also is obscure and perhaps corrupt or defective.

Cicero, De Or. i. 9, and Aurel. Victor, 57, differ from Livy in stating that the

new citizens were on this occasion received into the four city tribes, thus

ignoring the restriction to one. As Livy's account is more detailed, and no

doubt drawn from an old annalist that lay before him when he wrote, it must

be preferred to Cicero's, who evidently wrote from memory.
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the above-named censors were rather liberal in the recep- CHAP.

tion of new citizens. Nothing, however, is reported of the ^—

-

principles according to which they acted in this matter.^

Up to the civil disturbances caused by the Gracchi, The claim

our sources remain silent on the subject of the conflicting Italians to

opinions which no doubt continued to divide rival poll- ^?:f
^'^"'™'

. . . .
chise.

ticians as to the principles to be .adopted on the reception

of new citizens. A short time after the death of the

younger Gracchus, in the year 115 b.c., a law was pro-

posed by the consul Marcus ^milius Scaurus, concerning

the sufirage of the freedmen," from which we can gather

that as yet no decisive answer had been given to the

question. Shortly afterwards the question of admitting

new citizens to the Roman franchise, instead of being

settled by the experience of successive censors, assumed

a far more serious aspect by the claims preferred by the

whole population of Italy to be raised to an equality

with the original citizens of Rome, and to be included

in the Roman tribes. The question was now too big

to be decided by the censers, or by the senate. It be-

came the cardinal point on which the whole problem of

reforming, and thus saving, the republican institutions

hinged. A terrible and disastrous war overcame at length

the stubborn resistance of the conservative party, which

vainly persisted in excluding the Italians from the full

privileges of citizens. The history of this war, which is

in reality only the last phase for the reform of the comitia

tributa, will be related in the next volume.

If we survey the working of the Roman popular as- Working

semblies as a whole, we come to the conclusion that their Koman re-

influence could not be other than beneficial to a small P^^'j^ip^n

. . 1 • 1 1
constitu-

state confined to a single city, tor Avhicli they were intended, tion.

As soon, however, as the state spread beyond moderate

bounds, as soon as public business became more important,

complicated, and absorbing, it was no longer possible for

the citizens who lived at a distance to take part regularly

in the assemblies. The inevitable result was that the

' Liv. epit. 46. Plutarch, .Em. Pauli. 38. = Aurel. Vict. 72.
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popular assemblies sank to mere formalities, and became

a tool in tlie hands of the ruling class. This change be-

sides being" inevitable was also fortuna.te for Rome. The

management of public affairs remained in the firm hands

of those men who possessed the requisite knowledge and

experience ; and at the same time the sovereignty of the

people, which continued to exist by laAv, formed a barrier

against arbitrary encroachments on the part of the aris-

tocracy. But it was this continued nominal sovereignty

of the j^eople which contained a latent danger for the

government of the aristocracy and the continuance of the

republic. If the popular assemblies should ever come to

be applied, not in the service of the aristocracy, but in

the interest of ambitious demagogues against the will and

against the policy of the nobles, a conflict was sure to

arise between formal right and existing usage, a conflict

which would necessarily lead to a revolution, and to the

remodelling of ihe forms of public law. This process fills

up the period from the Gracchi till the time when the

Homan state was established on a new foundation, when a

single ruler as the representative of the whole population

took the place of the sovereign assembly of the people.

But up to this time the undisputed rule in Rome belonged

to the senate, that body to which its development and

glory are principally due.

We should have a vei'y mistaken and inadequate con-

ception of the share taken by the people in the govern-

ment of Eome, if we looked upon it as being limited to the

formal decrees of the comitia by which laws {leges and

lüebiscüa) , elections ^ and administrative measures were

resolved upon. The direct influence of the comitia must

• It is strange that the Romans had no technical term for ' election,'

though it would have been easy to form a verbal substantive from the words

creare, facere, or eligere, to be used for this purpose. This is an illustration of

the poverty of the Latin language in the domain of public law, which is the

cause of so much uncertainty and so many conjectures as to the precise mean-

ing oi patres, populus, qucBstor, lex, co7icilmm, and other terms. The wonderful

fertility of the Greek language in this respect forms a marked contrast to the

Latin.
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have been of limited extent for this reason, that they CHAP,

were called upon merely to answer yes or no to questions ^

formally laid before them. The people would have had

no influence on the form in which these questions were

put, had they not had a special organ for the purpose, an

organ in some way corresponding to the public press of

our day and the right of meeting and forming associations

for political objects. Such associations were always re-

garded with distrust by the Eomans, who suspected in

them conspiracy and treason. Their place was taken by a

kind of assemblies of the people, less formal than the

comitia, called ' contiones,' in which no binding resolu-

tions could be passed, but public questions could be freely

discussed. It is true that even these ' contiones ' were far

from being altogether exemj)t from restricting formalities.

They could not be called together by anybody except the

magistrates, neither had every man the liberty of speaking

in them, of making proposals or of declaring his opinion,

but only the magistrates who had assembled them or those

to whom the magistrates granted the permission to do so;

but even in this limited manner public questions could be

discussed and the people could be enlightened on the pur-

port and the bearings of the questions laid before them
for final decision in the comitia.

The custom of discussing public questions in the increasing

' contiones ' became general after the comitia of tribes ii^fluence

. .
of the

had obtained full legislative competency, and it was espe- contiones.

cially the tribunes of the people who made use of them.

It was in the ' contiones ' that the policy of the ruling

aristocracy was explained and made palatable to the mass
of the people, who were then persuaded that they gave

their legislative decisions with perfect freedom and after

due consideration. As long as perfect harmon}^ prevailed

in the ranks of the nobility, the ' contiones ' were no

obstacle to the undisturbed aristocratic government.

But a change necessarily took place when this harmony
was disturbed, when demagogues appeared and endea-

voured to engage public opinion for their reformatory
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BOOK projects. The first attempts were successfully made,

..^ ,1 . between the first and second Punic wars, by Caius

Flaminius.' Soon after that time the common distress

of the Hannibalic war drowned the voice of the public

orators, and the success of the wars of conquest which

followed down to the overthrow of Carthage prevented

the growth of popular opposition to the traditional

aristocratic rule. But when the Gracchi had once

sounded the note of democratic opposition, it was

found that the ' contiones ' were a powerful instrument

to work upon the people for good and for evil. It was

now no longer possible to put out of sight the danger

involved for the existing order of things in the fact

that the mass of the people, who had so long allowed

themselves to be guided by the will of others, pos-

sessed the constitutional right of controlling the state

regardless of other powers, whenever the desire to do

so should be roused in them by able leaders.

' Vol. ii. p. J 26,
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CHAPTER II.

THE SENATE.

AccoEDiNG to the Eoman theory of public hiw, the people CHAP.

and the magistrates shared between them the power of ^_—,J—

.

the state. The people were the source from which the luterme-

magistrates derived their authority. In strict law these pj^itiou of

two component parts of the commonwealth were in them- ^^^^ semite.

selves sufficient to discharge all public duties and recjuired

no aid or direction from any third power. Nevertheless,

it had appeared desirable from the very beginning to sup-

port the magistrates and the people in two directions

—

firstly, by bringing the action of the people as well as of

the magistrates into harmony with the will of the gods

;

and, secondly, by giving due influence to the collective

experience and wisdom of a body of men placed between

the magistrates on the one side and the people on the other.

Whilst the Eoman law never suffered the representatives

of religion to hold an independent position in which they

might oppose the will of the state or exercise a controlling

influence upon political life, like the C^hurch in Christian

communities, the Eoman senate or council of elders

gradually became a power in the state which, without

possessing the formal right of government, obtained the

actual direction of public affairs and made both magis-

trates and people subsei'vient to its will.

The natural consequence of the growth of the republic Causes

in power and extent was that the influence of the senate increase

also was extended and increased. The division of the ^'^V'
po^er

of the

supreme executive authority first among two, then among senate.

a greater number of magistrates ; the short dui-ation of

their time of office and the frequent changes of the ad-



44 EOMAN IIISTOKy.

r>ooK ministration resulting therefrom ; the multiplicity of the

- three kinds of popular assemblies, the comitia of curies,

of centuries, and of tribes ; but above all the rise and

development of the power of the tribunes, who were

specially' destined for opposition and control, made it

absolutely necessary to have a constitutional organ in

which the many threads of public life could be joined as

it were in one knot, and prevented from falling asunder or

becoming entangled. This organ was supplied by the

senate, which in course of time attained to a degree of

excellence unequalled in any other nation of antiquity,

and which contributed more than any other part of the

Roman constitution to raise the state to its highland

powerful position. The senate was in truth the soul of the

Roman body politic ;
^ and at all times the fortunes of the

community depended upon the healthy condition and the

civic virtues and wisdom possessed by this assembly. An
intimate acquaintance with the composition and functions

of the senate is therefore necessary if we would under-

stand the history of the Roman people.

Informal The Senate was originally in the state exactly what a

of th
" ^ family council was to the head of a household, and what a

senate. couucil of war was in the field—namely, an assembly, not

to control or restrain, but to assist by its advice the

person who called it together. There was no absolute

necessity for the political magistrates to consult such a

council, any more than such a necessity was laid on the

father of a family or the chief of an army. But it was

contrary to the general custom, and it was looked upon as

a mark of arbitrary dealing, when such a council was not

• Cicero calls it {fieHarusp. resp. 27) 'principem salutis mentisque publicse.'

The same writer says {Pro Sest. 65) : Senatum rei publicse custodem, prsesidem,

propugnatorem collocaverunt [maiores] ; hiiius ordinis auctoritate uti magis-

tratiis at quasi ministros gravissimi consilii esse voluerunt ; senatum autem

ipsum proximorum ordinum splendore confirmari, plebis libertatem et com-

moda tueri atque augere voluerunt. Be Orat. i. 52 : Cui [senatui] populus ipse

moderandi et regendi sui potestatem quasi quasdam habenas tradidisset. The

senate-house Cicero calls {Pro Mil. 33): Templum sanctitatis, caput urbis,

aram sociorum, portum omnium gentium. Cf. Cic. Pro Dom. 28; Dionys.

Ti. 66.
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consulted, or when its voice was disreofarded. The weight of CirAP..II
responsibility naturally rested more heavily upon the public — ,

" . ,^

official if he took it entirely upon his own shoulders instead

of distributino' it over a «greater number. Hence we see

that with the annual changes of magistrates established by

the republic, and the responsibility which was now imposed

uj^on them, the influence of the senate necessarily increased

and continued to increase. The kings of the pre-republican

period, being appointed for life, might consult the council

of elders according to their will and inclination, and could

accept or disregard their council's advice ; but the republi-

can magistrate after the expiration of his year of office

became a simple citizen confronted by a body of his

equals, who were evidently not inclined to allow any one

of their number to hold arbitrary sway, and who possessed

the means of chastising him for any abuse of power. The

senate contained the sum total of political experience and

personal authority, which distinguished from the mass of

the people men eminent by birth or wealth. It was a

body which was always being renewed, so that it appeared

to remain ever young and immortal, like the nation itself.

An uninterrupted tradition of political doctrines and

principles, continually increased and enriched by new
experience, naturally gained for this body the authority

of an authentic source of legal lore at a time when there

were no books or easily accessible records of constitutional

law and of the rules of practice. Thus all circumstances

combined to confer upon the senate the management of

public affairs, and to make it, in spite of the absence of

formal right, the actual ruler of the state.'

Though the power of the senate began to grow with Political

the establishment of the republic, yet the full develop-
theTenate^

ment of this power dates from the time when the Roman
dominion extended beyond Latium to the whole of Italy,

' The Cabinet Council or Ministry of tlie modern constitutional monarchy
holds an analogous position. Though, as such, unknown to the law, and
nominally only entrusted with the privilege of advising the Crown, it carries on

the actual government and is primarily responsible for it.
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EOOK and to territories across the sea. In the older time,
VI

v_—,J—- before the great increase of the Roman dominion took

place, the difference was not very considerable between

a simple citizen and a member of the council. The

questions of internal policy and the relations with imme-
diate neighbours were not then of a complicated nature.

Upon a proposal of the magistrates, the citizens could

easily decide whether a truce was to be concluded with

Tarquinii, whether a war was to be undei'taken against

the ^qui, or a colony to be sent to Labici. But when
in the time of the Samnite wars the political relations of

Rome extended to the whole of central Italy ; when the

Gi'eek towns on the Tarentine gulf, when the foreign

powers in Greece and Sicily, when at length Carthage

and the distant east and west were drawn within the

range of Roman politics ; when the state conquered pro-

vinces, and entered into alliances with foreign potentates,

like king Hiero of Syracuse ; when Rome through her

political power acquired untold riches, and, in her position

as the leading state of the ancient world, was obliged to

deal with questions which could not be decided by the

Yes or No of the sovereign population of the city, then

it was the senate which alone proved equal to the task,

and through which it became possible to adapt, however

imperfectly, the ancient town constitution of Rome to en-

tirely new circumstances. It was not the efficiency of the

magistrates nor the perseverance of the people, but the

wisdom of the senate, which, in conjunction with the mili-

tary organisation and the bravery of the Roman legions,

created the Roman empire. In this great process of the

world's history, the people and the magistrates were but

tools—and often very imperfect tools—in the hands of

the genius of Rome represented by the senate.

The senate The active part which the senate took in the govern-
and tlie ment, and which it played with almost unlimited freedom
magis- '

1

trates. of will, was, therefore, at bottom a usurpation, but one

that was forced upon it by the development of the

Roman state, and which was justified, not only by the re-
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suit, but by the ready consent of tlie people thus g-overned.

It is true that no resolution of the senate was in law

binding- on magistrates and people. The magistrates could

always carry their point in spite of the will of the senate,

if they were not afraid of being called to account after the

expiration of their year of office; the people could alwaj'^s

adopt a resolution and prescribe a course of action on any

question which the magistrates thought proper to with-

draw from the decision of the senate and to place before

a popular assembly ; but such cases always remained

excepttional, and hardly interfered with the general rule

that all government measures, except those which referred

only to common routine matters, should be in the hands

of the great council.

It is not our task here to analyse in detail the func-

tions of the senate in every department of public business.

This task would belong properly to a separate treatise on

constitutional law. In this general history we must con-

fine ourselves to so much as will suffice to render the

position of the senate in the constitution of the Roman
republic clear and comprehensible, and to ascertain its

share in the historical development of the empire.

Among those departments of the administration which

differed most from modern practice was the department

of finance. In constitutions of the present day the prin-

cipal and most important privilege of the people is the

right of granting or refusing to the executive the taxes

necessary for carrying on the government. Upon this

foundation the liberty of Englishmen is based, as well

as every constitution formed after the model of that of

England. But to understand the full importance of the

political right of granting supplies, we must bear in mind
that money plays an infinitely greater part in modern
states than in the states of antiquity. The public finances

have become the first care of modern statesmen, the prin-

cipal condition for the healthy working of all other

branches of political life. The modern state has under-

taken to provide for a great number of social interests

CHAP.
II.

Functions

of the.

senate.

Ancient
and
modern
finance.
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BOOK which the Romans left to themselves. It superintends

_

•
. education, commerce, traffic ; it cares for the public

health ; it directs even public charity, and watches over

the security of persons and property, in a manner far

more comprehensive and effective than seemed possible to

the Eomans ; and in every department of the public service

modern governments require money to pay the officials,

and to find the means for carrying on the administra-

tion. The Roman republic had existed for a long time

before it was even thought necessary to oJffer a compensa-

tion to the citizens for their military service, the hardest

service of all. ^ But at no time did the public officials re-

ceive regular pay, and the expenses of the state were

limited to extraordinary requirements. In addition to

this, war, which in our days has always been to the state

a source of financial embarrassment, was considered at

Rome the means of covering its own expense, for the war

booty furnished a compensation for the sacrifices made by

the state and by each individual citizen-soldier ; and, like

the fines paid by common offenders, the booty flowed into

the public treasury, and was used for public purposes.

Hence it is explained that the Roman people left the man-

agement of their finances, the imposition and application

of extraordinary taxes,"^ and the disposal of the public do-

mains of the state, entirely to the government, and appre-

hended no danger to their liberty from their exclusion

fi'om the control of the financial administration. The

question never seems to have been submitted to the people,

whether a war-tax should be levied, and what amount it

should reach ; how public lands were to be let or granted

for the use of private individuals ; according to what prin-

ciples monopolies (for instance, of salt), import dues and

other public revenues were to be employed for the benefit

of the state ; or in what manner the fines payable for pub-

' Vol. i. p. 243.

- Liv. xxiii. 31, 1 : Senatus, quo die primum est in Capitolio consultus,

deerevit ut eo anno duplex tributum imperaretur, simplex confestim exigere-

tur, ex quo Stipendium prtiesens omnibus militibus daretur, prseterquam qui

milites ad Cannas fuissent.
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lie offences sliouJd be applied. With the exception of a CHAP,

single law, imposing- a payment of five per cent, on the ^^~~^—

-

price of liberated slaves/ no law is known to have been

passed for establishing regular taxes. How easy would it

have been, according to our notions, for a demagogue to

accuse the government before the people of unjustly levy-

ing, or dishonestly applying, taxes or other sources of

income ! Yet among the numerous disputes about political

rights not a trace is to be found of a popular party having

endeavoured to gain the control of public revenues and

expenses ; and this may be looked upon as a proof that,

with regard to the management of financial affairs, the

habits of the Romans must in principle have been entirely

different from ours.

Hence we would gladly draw the conclusion that Adminis-

the honesty and conscientiousness of the members of ^jj'g
^6^-"

the Roman senate justified the confidence which to all ^'^»^0 i>y

appearance the people placed m them. But, ir we re-

member how recklessly at a later period of the republic

the men of the nobility dealt in the provinces with the

moneys and other trusts confided to them, how little they

shrank from peculivtion, theft, exaction, nay, even force

and open spoliation ; if in the good old times we see

men like Curius and Fabricius praised to the skies for

their abstinence and integrity, as exceptionally virtuous
;

if even the honourable Camillus was accused of unjust

appropriation of booty, we can scarcely admit the suppo-

sition that the free disposal by the senate of the public

funds was based on an extraordinary amount of confi-

dence on the part of the people, or that its consequence

was the faithful administration of the state finances. If

we examine, for instance, one single but important de-

partment, the dealings with public lands, the occupation

of which was not regulated by fixed laws, but depended

' This was the lex de vicesimawanumiissiniium, passed (357 b.c.) in a way
contrary to all precedent by the army in the field. A special law was passed

on the occasion to guard against the repetition of the practice. See Livy, vii.

16, and above, p. 33, ucto 1.

VOL. IV. E
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EOOK
VI.

The senate

and tlie

treasury.

PuMic
"Works.

on the will and favour of the government, and wliicli in

consequence of the neglected payment of tithes led to the

conversion of public into private property, Ave cannot help

wondering that the management of the revenue was left

so exclusively to the nobility.

The financial prerogative of the senate is expressed by

Polybius in short and rather vague terms to consist in the

right of disposing of all the revenue and expenditure.'

The qusestors, who had the care of the treasury, were not

allowed to issue from it any money without a senatorial

decree to any magistrate, with the sole exception of the

consuls.^

The greatest and most important public expenditure

was, according to Polybius, that on public works which

the censors superintended under the direction of the

senate.^ We are nowadays accustomed to see all the

other expenditure of modern states so much surpassed by

that of the war department that such a statement as that

of Polybius would almost appear incredible. But surely

Polybius must have had in mind merely the peace budget,

which, indeed, was small in Rome, as standing armies

were not yet known, and as the ships of the fleet were

allowed to rot in times of peace.'' On the other hand, the

public edifices of the Romans were executed on a scale

which modern states, even in our own century, have

hardly surpassed. The magnificent roads, aqueducts,

canals and drains, bridges, harbours, markets, halls, and

' Polyb. vi. 13: V avyK\r]TOS t~js elaSiuv ttotjjs Kparel Kal ttjj e^oiou

vapaTKrja'iws.

2 See more on this subject below, chap. rii.

* Polvb. vi. 13, 3 : Trjs 5e irapa ttoXv raiv &X\a>v öAotrxfpfo'TaT'ijs Kal

fit-yicTTt)^ ^aTrävT]S, r\v oi ri^ur/Tol -koioxoiv fls rax eniaKeva; rüi' Sr^fMoaiuv Kara

irevTaerripiSa rairrjs i] (TvyK\rtr6s iari Kvpia.

* The systematic neglect of the fleet in times of peace came to light when-

ever a new war broke out. It was no doubt an inevitable consequence of a

system of national defence such as that of republican Rome, which had the

character of an annual provision for annual wants. It seems hardly in the

nature of republican institutions to incur expense and trouble for the purpose

of providing future successors in office with the means of meetiug newly risen

difficulties.
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temples required an enormous expenditure, and served chap.

to employ large numbers of the population. Their con- ._ / . ^

struction took, to a certain extent, the place of na-

tional workshops,^ and if we consider in addition to this

the profit which was drawn from the state by the collec-

tors of the public revenue and their numerous staff of

inspectors, clerks, and other servants, we can understand

what Polybins means when he says that the people were

dependent upon the senate.^ This dependence was not

dh-ectly j)olitical, it was economical; but, as we see from

Polybius, it had a great influence upon politics. The

care for their material welfare, which is what the great

mass of the population in every country have most at

heart, was made use of to increase the jn-epouderating

influence of the nobility. We shall frequently have occa-

sion to observe this direct bearing of private interests

upon the public business of the state. The fact is that

all ancient states, but especially that of the Romans, were

imbued with socialistic ideas, which manifested them-

selves in a variety of ways—above all, in the prevailing

conviction that it Avas the business of the state to secure

the well-being of the citizens, not only indirectly by pro-

tecting their rights and liberty, but directly by the dis-

tribution of land and bread, by occasional remission of

debts, and other state interference, so that the depen-

dence of tradespeople and working classes upon the

managers of the public property, Avhich now is justly

looked upon with suspicion, and restricted within the

narrowest possible limits, or carefully conti'oUed by the

organs of public opinion, was in Rome held to be jier-

fectly justifiable.

' A modern comparison is suggested l.iy the notoi'icns ' ateliers nationaux,'

with which France was deluded for a short time in 1848 by the Socialists

under the guidance of the incurable monomaniac Louis Blanc.

^ Polyb. vi. 17'. ofxo'iws 75 jjJtiv irdKii' Sri/xos vnöxpf^s ((Ttl tj? ffv^KKifToy

KoX (TTOxäCffÖai TOUTT)? ocpf'iAei Koi Koivf] Kal /car' ISiav. YloWwi/ yap ipyü;v

ivrwv, (KSiSofnevaiv virh twv ri^t]T(jiv 5ia nacr-qs 'iraAios .... iruWiv 5e

iroTuficiv, Kifxivoiv, KriTricov, xaipas .... Trai/ra xeipi'^€(TÖai (Tvfißatvei -ra

Kpo€ip7]fj.eva 5ia rov ttAtjBovs koI cr^eSbi/, iis «ttos enruy^ ndi/Tas eVSeSt'cröai rats

wva7s Kal Tals ipyaaiais rals in tovtcov, k.t.\,

E 2
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BOOK If the administration of financial affairs was left in

. ^—- the hands of the senate simply because such was the order

The senate of republican constitutions in Italy as well as in Greece,

affairs.
° ^^ conduct of foreign affairs, on the other hand, was con-

fided to the senate, because Rome had not like Athens a

demos which discussed the policy of the state publicly

in the market-place. The Roman government was con-

ducted by a well-organized aristocracy. In all communi-

cations with foreign states, the senate represented the

Roman people. The official designation " Senatus Popu-

LUSQUE RoMANUS " Sufficiently indicates that in the first

place the senate was or represented Rome. It is not

necessary here to show in detail what is exhibited in

every page of Roman history, and what is especially clear

in the events of the wars in Greece and Asia— namely, that

the senate had to discharge the duties which in a modern

state belong to the Ministry of Foreign Affairs. We have

seen how all negotiations with other countries were carried

on through the senate in a manner which makes us almost

forget that there was such a thing as a sovereign people,

and, moreover, as if the magistrates had to perform but

the one duty of carrying out the instructions of the senate.

It is true, instances of insubordination occur from time to

time. Magistrates sometimes endeavoured to have a will

of their own, and to act without or even contrary to in-

structions ; but in not one of these instances did they

maintain the upper hand when they found themselves

opposed by the senate. The proudest and most stubborn

magistrate, either by compromise or by simple submission,

invariably yielded at length to the authority of the senate,

and even a Scipio could not go beyond the threat of

appealing from the senate to the decision of the sovereign

people. In the period of the great wars for the dominion

of the world, the conviction was universal in Rome that

the senate alone was qualified to guide the Roman policy,

to survey the whole field of operations, and to apply the

hereditary principles tried by previous ages, which had

always led to final victory and to the extension of the
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Eoman dominion. Perhaps the words attributed to Cineas, CHAP.

that the senate appeared to him an assembly of kings,^ . ^

—

'

are nothing- but a rhetorical phrase
;
yet they correctly

represent the impression which foreign ambassadors, and

through them foreign nations, received when they were

brought into contact with this august assembly which

with such consummate wisdom and unflinching firmness

wielded the force of the ii-resistible legions. An individual

consul might err, he might make himself detestable or

despicable by weakness or cupidity, but the Eoman
senate appeared inaccessible to temptation and exempt

from errors Avhen the interests of the rejDublic were at

stake. The oppressed nations appealed again and again

from the generals to the senate, and rarely appealed in vain.

At a time when corruption had so taken root among the

Roman nobility that nothing but avarice, luxury and ambi-

tion ruled the hearts of most public men, even then the

senate preserved enough virtue either from shame or from

national feeling to condemn those men "who by their vices

disgraced the Eoman name.

It was natural that the management of foreign affairs Military

should be closely connected with the organization of the tratiou.

armies of the republic, and the disposal of them for war-

like purposes. In this department, important decisions

could be left neither to the people nor to the individual

magistrates. The people were utterly devoid of the neces-

sary information and judgment ; with the officials personal

motives and interests might and often did counteract

those of the state. The senate alone possessed the requi-

site knowledge of all that was wanted, and was as a body

free from paltry personal considerations. It was there-

fore qualified to keep in view the public good, and to

maintain a consistent line of action in the perpetual

change and variety of annual magistrates. It was the

senate, therefore, that regularly appointed the tasks and

duties of the magistrates; the senate determined what

forces were to be placed at the disposal of each com-

' Vol. i. p. 520.
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BOOK mander, and what provision should be made for the
VI . .

v_

—

^—- equipment of the troops ; it watched over the execution

of these orders, and if necessary even sent out special

delegates or received direct reports of the course of events.

The senate determined whether it was necessary to pro-

long military commands beyond the year of office, and

this right in conjunction with that of appointing a dic-

tator was perhaps the most essential part of the power

which it exercised over the military officers, for thus the

appointment of generals was practically placed in its

hands. Nay, the senate sometimes so far exceeded its

lawful authority as to recall generals, and to require them
to lay down their command before the expiration of their

period of office.'

Toreign The power of the Roman senate appeared most magni-
c ip omacy.

-g^gj-^^ after a victory, when conditions of peace were to

be prescribed, or the degree of dependence to be fixed in

which the conquered people were to stand with regard to

the Roman republic. Then the senate-house was thronged

with ambassadors from foreign states, from allies, from

vassal potentates, from anxious neutrals, all charged with

requests, prayers, congratulations and flatteries : every-

thing was done to obtain the favour of the mighty

body which awarded liberty or servitude, and gave away

towns and kingdoms at pleasure. This was also the time

in which the republican virtue of the senators had to

undergo its hardest trial, a time which caused true pa-

triots to be anxious and alarmed. Whose virtue, indeed,

could be expected to be jjroof, or whose head free from

giddiness, when he saw an Asiatic hing behave with the

abject servility of a Roman freedman ; when he heard

how nations and princes were willing to purchase the

intercession of an influential man with heaps of gold?

The council of a single town beheld itself exalted to the

position of an all-powerful arbitrator of the destinies of

half the world. Was there not in this plenitude of

' Liv. epit. 11. Zonar. viii. 1. Dio Cass. Fragm. xxxvi. 30. Liv. xliii.

1, See vol. iii. p. 225. Lange, E'om. Alterth. ii. 404.
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power a great danger to the established order of things ; chap.

to the customs inherited from previous generations ; to the ^

ancient rustic simplicity and martial severity ; to con-

tentedness and abstinence ; in short, to social equality and

republican liberty ? To be just, we ought to confess that

there is nothing to surprise us in the fact that the Roman
nobility succumbed to the temptation. It was rather

creditable to them that they resisted it so long.

The senate had risen to this height as early as the Aggran-

first period of the republic. It exercised the sovereignty of^t™J*"

which had been conferred upon Rome by the subjection senate.

or voluntary alliance of various towns and districts of

Italy.' It is true that those subjects who under the honour-

a,ble title of Roman allies recognised the Roman authority

wei'e independent with regard to their internal affairs,

and free from tribute as well as from the control of Roman
officials. But no right or prii^ilege could be made good

against the all-powerful rnler if it happened to be opposed

to the interests of Rome ; in short, the senate interfered

in the internal affairs of the Italian communities when-

ever and in w^hatever manner it chose. ^ It ordered inves-

tigations and judicial inquiries, sent commissions and

officers, issued regulations, general or special, without

inquiring whether it was strictly entitled by treaty to do

so.^ In its capacity of highest financial board, it super-

intended the management of the state-domains scattered

all over Italy and the provinces, and the execution of

' Liv. ix. 20, 10 : Antiatibus quoqiie .... dati ab senatu ad iura sta-

tuenda ipsius colonise patroni. Cicero, Vcrr. ii. 50, ISS. After the great

Latin war the political status of the several Latin towns was regulated by-

decrees of the senate. Liv. viii. 14, 2 : Relatum de singulis decretiimque. III.

c. 20, 7 : Senatus de Vitruvio Privernatibusque consultiis consuleni Plautium,

dirutis Priverni miu'is pr?esidioque valido imposito, ad triumplium accersit

.... de senatu Privernate ita decretum, etc. Comp. Lauge, Nöm. Alterth. ii.

406. The authority of the senate in purely military matters is expressly

recognised in the Flehiscitum de Thermensibus, lin. 45, where that town

receives exemption from having soldiers quartered in it, ' nisi senatus nomi-

natim decreverit.' The same is proved in numerous other places. Comp. Liv.

xxxi. 3, 2.

^ Liv. xxix. 15, xl. 42, xli. 27. For more detail see below, chap. ix.

* Liv. ix, 26, X. 1, xxviii. 10, xxix. 36, xxxii. 26, xxxiii. 36, xxxix. 3,
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BOOK public works ; in its capacity of supreme council of war

- ^ . it fixed the contingent and the number of ships which

each ally was to contribute to the common army. Thus

it is natnral that the Italians who were not included

within the line of Roman citizenship should see in the

senate, not their patron and coun seller, but their master.

The sennte This was the case in a still higher degree with regard
;ind tiie ^q ^j^g proviuces, althougrh in these the pro-consul or pro-
provinces.

.

prsetor, as the representative of the Roman government,

took a more prominent position. All general measures

regarding the establishment and administration of pro-

vinces, especially those which had reference to the collec-

tion of the revenue, were made by the senate, and to this

body the governors of provinces were responsible for their

administration. If the provincials had anj complaints to

make, they laid them before the senate, which, as the

case might seem to require, either appointed commissions

of inquiry, or caused the tribunes to act as public prose-

cutors, and organized extraordinary law-courts to decide

the suits.' In spite of all the means at its disposal, it

could not stop the misgovernment, violence, cupidity and

rapacity of the officials. This was not owing to a want

of will, but it was an outflow of that fundamental error

in the Roman constitution by which a single town and a

close nobility were the absolute rulers of a mighty empire.

Judicial Although the senate as such was not legally entitled

th7seVi- ^^ ^^^ ^^ ^ court of law, until the time of the emperors,

tors. its authority was nevertheless based principally uj)on the

circumstance that every Roman saw in the individual

senators the men who might possibly hold in their hands

the disposal of his entire property. For it was out of

the senate that the judges were chosen who decided the

suits brought before the praetors. To this dependence of

the people upon the senate, or rather upon the individual

senators as judges, Polybius points as to the chief source

' Liv. sxxi. 12, xliii. <S : Accersere in senatiim Lxicretium placiiit. Comp.

Tol. iii. p. 220. Lir. xlii. 21. Comp. vol. iii. p. 202. Liv. xliii. 2. Comp. vol.

ill. p. 378.
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of the power of that body,' just as he lays great weight CIIAP.

upon the economical dependence of the mass of the people ^. ,-—

-

upon the senate.^ These influences were not contemplated

by the constitution of the republic. They were, strictly

speaking, illegal, and an abuse of the power entrusted to

the governing body. But the fact is by no means sur-

prising. It has always been found a most difficult task

to prevent the tampering with the administration of

justice for private and political ends. Even in modern

times the fair administration of justice between man and

man independent of all side influences has not been

universally established. No wonder that the republican

states of antiquity were very far indeed from realising

it. They could hardly contemplate the possibility of ex-

cluding private and political considerations from legal

decisions, and they were content with endeavouring to

balance one undue influence by another. Thus we can

understand that even the noble and wise Polybins with-

out hesitation points to the influence of the senators in

the administration of justice as an essential bulwark of

their political power, without suspecting that he thereby

to a certain extent excuses a shameful abuse.

Thus, then, by being regularly employed as judges in Senatorial

jmvate suits, the senators enjoyed an indirect but power- la^-courts.

ful influence. This influence was essentially increased by

the circumstance that the senate as supreme administra-

tive council had the right of appointing extraordinary

criminal tribunals on extraordinary emergencies. Tiie ap-

pointment of these tribunals was, strictly speaking, a limi-

tation of popular jurisdiction, or a transfer of it from the

comitia to a select number of judges or jurymen. In strict

law, therefore, a formal decree of the people was neces-

sary in order to constitute such a special court of justice.^

' Polyb. vi. 17, 5: rh Se ixlyicrTOv, (k rauTTjy [t5)s ffvjKXriTOvJ aTToBidovrai

Kpiral tSsv ir\ei(rTuiv kolI tHii' dr]fx.oaloov koI 'tuv IBlwtikSiv avvaWayfxäTbiv, oaa

fxeyeOoi 6X«' t&v 4yK\rifj.ai.Tuv. Ath irävTes eis rrjv Taurrjv ir'KTTLV iu5e5e/j.4voi, nal

5e5i({rrjs rh rrjs xpei'aj &Sr)\ov eüAajScos ex"""'^ Trphs ras ivaräffus koL ras

auTiTTpä^fts Tciiu TTjs OTuyKKijTov ßovKfvixÜTiiiv.

^ See above, p. 51. ^ See Lange, Earn. AUerth. ii. 4 13.
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BOOK But it appears that in most cases the co-operatiou of the

- / ^ comitia was dispensed with as a mere formality, and thus

a penal procedure was created which, added to and partly

superseding the jurisdiction exercised by the whole as-

sembled people, indicates a progress in the administration

of law, inasmuch as it contributed to limit, and finally to

abolish, the wild and irregular justice ^ of an excitable

populace. The senate had authority to decide whether

the nature of a crime was dangerous to the state, and

whether a special course of j)roceeding was necessary. If

highway robbery or poisoning increased to an alarming

extent so as to occasion a universal feeling of insecurity ; if

superstition, under the cover of religious practices, urged

people to immorality and misdeeds (as was the case in the

Bacchanalia, which will be discussed further down), the

senate stepped tn and interfered to save society by means
of extraordinary investigations and punishments.

The senate This coutrol of public jurisdiction by the senate was

knights. niost important in its relation to independent states and

allies and formed a part of the right of government

wdiich the senate exercised over them. The law-courts

established 149 b.c. for the purpose of punishing extor-

tion {qucBst tones rejpetundarum) owed their origin to this

supreme care of the senate for the welfare of the people.

The privilege or duty of serving as judges in these courts

was reserved for the senators, but was afterwards taken

from them to be oiven to the knijjhts. It became the

object of hot contention between the two classes, a con-

tention which marked the whole period from the Gracchi

to the end of the republic, and was carried on without

the slightest prospect of a satisfactory settlement.

The senate The chief control of the administration of justice Avas

li"ion^'
closely connected with the care for public worship and

the religion of the state. The latter was in the full sense

' Popular jurisdiction— i.e. the trial of offences by the mass of the people

—

does not admit of a strictly legal and impartial procedure. The people as a

body are always swayed by feelings, prejudice and party spirit, and often

guided in their judgment by side issues, irrelevant as to the guilt or innocence

of the accused.
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of the word a part of the public law. In the conviction CHAP.

of the Eonian people the prosperity of the state depended . ^—

.

no less upon the purity and careful observance of religion

than upon the due administration of justice; nay, the pro-

tection of the national gods was thought to be as much

required for the security of the state as the force of the

Roman arms.

This political importance of public worship is explained Eeligion

by the intimate union of state and religion, and more

particularly by the practical subordination of the latter

to the former. An independent or even hostile position

of religion with regard to the state was beyond the limits

of possibility. As the religion of Rome was not the re-

ligion of all mankind, but that of the one state, thus also

the servants of religion were the servants of this state,

and the superintendence of religion belonged by right to

the senate, the supreme national council. The priests, as

the servants of the gods, were but the interpreters of divine

law. The public magistrate appealed to them for their

opinion on religious matters. But the final decision of

every religious question lay, undoubtedly, in the hands of

the political power. Hence the numerous senatorial de-

crees concerning religious matters : for instance, the in-

trodnction of foreign forms of worship ^ and festivals,^

the prohibition of foreign oracles,-^ the expulsion of foreign

prophets '' like the Chaldsean priests,"^ the destruction of

the alleged religious books of Numa,'' but above all the

famous senahis consuttum on the Bacchanalian festivals.^

It almost appears strange, but it is quite in accordance

with the political views of the Romans, that these matters

should be referred to a political authority, and not to the

priestly assemblies of augurs or pontifices, of whom the

latter especially had the duty of watching over the due
performance of religious ceremonies. It is here plainly

' Liv. iv. 39, xxxix. 16. - Liv. xxv. 12.

3 Valer. Max. i. 3, 1. ^ Liv. xxv. 1.

5 Valer. Max. i. 3, 12.

» Liv. xl. 29. Comp. Lange, Rom. Altcrfh. ii. 230.

' Liv. xxxix. 8-19. See below, chap, xiii.
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Legisla-

tive infli-

enee of tlie

senate.

Initiative

powers of

tlie senate.

sliovrn that tlie relig'ions bodies were not capable of acting

inde^^enclentlj, and were called together only to support

the political magistrates with their advice. The uninter-

rupted concord and perfect agreement between the religion

and the state was, moreover, facilitated by the circum-

stance that there never existed a distinct class or caste of

priests, and that the highest priestly offices were held by

the same men who as magistrates or senators conducted

the public business of the state.

We have seen that the senate in all departments of

public life possessed the leading, controlling and deter-

mining authority, carrying on the government properly

speaking ; whilst the magistrates had to attend to the ad-

ministration

—

i.e. the ordinary executive business, in which

they were bound to carry out the established laws and

the instructions given to them by the senate. This

supreme control the senate had obtained, as we have seen,

without having been entitled at first to do more than to

give advice in those cases in which the magistrates thought

proper to ask for it. It was not natural that the senate

should exercise such a preponderating influence over the

government without having a corresponding share in the

legislation. The senate, which was the soul of the execu-

tive power, could not possibly look on indifferently whilst

the Roman people, as legislators, laid down the lines

destined to regulate the action of the oflScers of the re-

public and of private citizens. We cannot, therefore, be

surprised that in this department of legislation the same

phenomenon is repeated which we have witnessed in the

administration of the state—namely, that the senate exer-

cised a marked influence upon the legislation without

being directly entrusted with legislative functions by the

constitution.

If a legislator of the modern school had drawn up the

Roman constitution, he would, undoubtedly, have inserted

a paragraph to this eflPect, that no law should be submitted

to the people for their approval unless it had previously

been discussed and recommended by the senate ; or, at
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any rate, that no popular decree should have the force of CHAP.

law without the sanction of the senate. The Romans ^—

'

could dispense with such a fundamental law, because it

was in the nature of thinps that the senate as the sole

consulting" and debating- bod}^ as the supreme council of

state and controlling- board of the government, should

have in its hand the preliminary discussion and planning

of laws, and thus, in point of fact, the control of the entire

legislation.' Thus by habit a constitutional practice was

formed which for centuries was kept just as sacred as if

it had been sworn to as a fundamental law. It was not

until the year 232 b.c. that a statesman, in the interest of

progress and for the benefit of the people, frusti'ated the

opposition of the senate by overruling- it and maintaining

the right of the people to pass valid laws even without

the preliminary deliberation and approval of the senate.

It was the notorious and severely-censured measure of

Caius riaminius, for the distribution of land in the dis-

trict of Picenum, that gave rise to this innovation, an
innovation from which Polybius dates the turn of Ro-

man politics for the worse. ^ As we shall see, the policy of

riaminius remained for a long- time a solitary instance

of democratic innovations, and the j)ath which he had

opened was not again trodden until the time of the

Gracchi, when the senate by its obstinate resistance to

reforms afforded to the popular leadei's a j)retext for

violent changes in the constitution.

The senate had less influence by formal decrees upon

' The so-called 7)a!'n<j« auctoritas, which in the first period of the republic

down to the Puhlilian law, 339 b.c. (see vol. i. p. 370), was required for every

vote of the centuriate comitia to give it the force of law, was, in fact, sxich a

constitutional prerogative of the senate, though, properly speaking, it did not

belong to the senate as such, but to the members of the senate as patricians.

When the senate had become a mixed body, consisting of patricians and
plebeians, it was natural that the pafrum (nictoritas should be given to popular

votes upon refohitions of the whole senate. Thus the senate did practically

enjoy the constitutional right of controlling the votes of the comitia until the

Publilian law. See the author's paper on the comitia tributa in Ehein.

Mvfeum, 1873, p. 857. Mommsen, Fortichungcn, i. p. 233 ff.

^ See above., p. 27.
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tlie elections than upon legislation. The elections had
from a very early period been quite free—that is to say,

and tlie
^^^^ limited to a list of candidates drawn up by the senate

elections or any other constituted authority. Besides, there was
to public

1 T P T ,

offices. 110 lack of disputes and personal enmities among the mem-
bers of the nobility, which occasioned frequent rivalry

between those who aspired to public offices. But up to

the time of the Gracchi this rivalry was in most cases

personal. No conflict between adherents of the old insti-

tutions and radical reformers was as yet thought of. The
ruling nobles, therefore, could usually agree without diffi-

culty on the claims of the various aristocratic families

and the distribution of offices among them, and a list of

candidates approved by the senate ran little risk of being

rejected by the people. It is not probable that formal

consultations were held in the senate concerning such

personal questions, still less that resolutions Tvere made

;

nor was this necessarj' to obtain a practical understanding

in an assembly comparatively so small as the senate. ]t

was, on the whole, rare that candidates opj)Osed to one

another carried their enmity so far that to decide their

pretensions an appeal to the people in the elective comitia

became necessary.^ Such cases occur more frequently only

towards the end of the present period, when, after the

victory of Zama, the internal unity of the Roman nobility

became gradually weaker, when personal ambition gained

ground, and the posts of honour usually afforded more

opportunities for acquiring wealth. Yet to Avhat extent

the senate even then controlled the elections can be seen

most distinctly by the appointments to the tribuneshij) of

the people. This office had been originally created to

keep in check the patricians who at that time ruled the

state. It had, therefore, more than any other j)ublic

office the character of a regular and constitutional opposi-

tion. But from the time that patricians and plebeians had

obtained equal rights, the office of tribune was completely

changed in its nature, so that it was now the principal

' feee below, chap. xiv.
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instrument ^vith wliicli the «enate, as the solid centre of CHAP.
II

the Eonian constitution, held together the centrifugal :
—

'

forces swayed by a great number of annual magistrates.'

It is a striking fact that during the entire rule of the

nobility, down to the time of the Gracchi, no tribunes

were elected who were in principle opposed to the govern-

ment. This uniform firmness with which the nobility

controlled the elections can be explained only by the cir-

cumstance that the indirect influence of the senate in

them was irresistible.

Summing up the totality of the action of the Roman General

senate, we can truly affirm that no political body of equal
!^"J'?g'J[,'^,^

importance is to be found in the whole range of the character

ancient world. Unfortunately, we know too little of the ^^

Carthaginian senate to compare it with that of E-ome.

But as the Carthaginian state broke down at the time

when Rome was but beginning to advance with rapid

strides to dominion over all the Mediterranean countries,

its leading council cannot claim superiority over that of

Rome. If we compare the deliberative councils which were

intended to embody the political intellect in the various

Greek states, we find an immeasurable contrast to the

Roman senate, a contrast which by itself alone suffices to

establish the superiority of the Roman constitution over

that of every republic of Greece. Of all Greek states

Syracuse perhaps possessed the most favourable geographi-

cal conditions for the formation of a powerful dominion.

The fertile island of Sicily, situated in the middle of the

Mediterranean, would have been far better suited than

the narrow limits of Latium for the centre of an empire

over the Grseco-Italian, Phoenician, and barbarian coun-

tries. Syracuse far exceeded Rome in material resources

when it in vain sought to obtain jjossession of the whole

of Sicily, and when Rome established her dominion over

Latium. It was not intellectual superiority nor even war-

like valour that raised Rome above Syracuse. The superi-

ority of the former lay in the organization and political

' See below, chap. viii.
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BOOK wisdom of the Roman senate, compared with which the

.—^—' leaders of the state at Syracuse were for the most part

adventurers, zealots, and passionate wranglers. The case

was similar with regard to Athens. Circumstances, it

is true, were far more unfavourable to Athens than to

Sj-racuse. The sterile soil of diminutive Attica was a basis

too narrow and weak for the building up of an empire
;

but the decay of the powerful confederation at the head of

which Athens stood between the Persian and Peloponne-

sian wars was caused principally by the fact that the

Athenian council was distinguished by political incapacity,

and that the guidance of the state was in the hands of an

incompetent multitude, and of leaders thrown up by ac-

cident. An Athenian senate organized like that of Rome
would have been able to unite even the most stubborn

communities of Greece into one permanent league, in

which each could have felt secure as a self-governing

member of a large and powerful confederate state.

Turning from the ancient world to the modern, we
find that only the great Council of Venice and the English

cluefcause Parliament can stand a comparison with the Roman se-
01 Roman
greatness, nate, in as far, of course, as Ave look, not upon the form,

but upon the spirit and ability of the assemblies, and

the share which they severally had in building up the

greatness of theii' respective states. If other nations

have been indebted to other agents for their position in

the history of the world—Athens, for instance, to the

demos; Macedonia, to her kings—Rome owes her internal

organization and her commanding position above all to

the wisdom and firmness of the senate. This wisdom

and firmness will appear no surprising phenomenon if

we consider that in the senate the sound intellect of a

highly-gifted and strong-willed people reached its highest

development and perfection. In all political organizations

the material forces and the national character are the

jDrimary conditions of success ; the outward forms of a

constitution, though of great importance, are only a

secondary matter, and they adapt themselves naturally

The
Roman
senate the
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and easily to the wants and necessities of a nation. The CHAP.
. . IIRoman senate in any other possible form would still -

have been the organ by which the political genius of the

Roman people could manifest itself. Nevertheless, the

form is not a matter of indifference ; it reacts upon the

substance—it can support, sustain, advance, or keep back

national life in proportion as it is more or less adapted to

the nature of things. The Roman senate was a political

organism of the highest perfection, such as no other state

in antiquity ever created or was qualified to create. Just

as the Roman people, diversified by classes, age, rank,

and residence of its component parts, was made by its

subdivisions a more complicated and more perfect organism

than a Greek * ecclesia,' which voted by heads alone, so

the Roman senate, by the selection and classification of

its members and by its rules of debate, displayed a politi-

cal wisdom which, as far as we know, was not reached by

any national council in the ancient world, and which

makes it worthy to rank by the side of modern parlia-

ments.

Every senate is by its nature an aristocratic element Composi-

in the state. The most extravagant democracy cannot senate.

entirely deprive it of this character. Even if the line of

distinction between the senatorial order and the mass

of the people is ever so faint, if all special qualifications

are set aside, and if annual elections deprive a senate of

its most essential characteristics, pure democracy will

still look with suspicion upon such a distinct and eminent

body, and will attempt to lower its power by transferring

its functions directly to the people, thus trying to make
it a sham, and, like tyrants who govern without any con-

trolling council, to sacrifice liberty and the authority of

laws to popular caprice.' In Rome the senate was

always composed of the most eminent men, and it was

by receiving only such men and by excluding none of

them on principle that it maintained itself at the height

' This is shown by the constitutional experiments recently made in some of

the ultra-democratic cantons of Switzerland.

VOL. IV. F
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BOOK of its power, althougli in strict law it could claim no right

.
^

f' _

.

either of administration or legislation.

The senate The senate was never limited to certain privileged
not an ex-

f^jj^^iigg^ ^^ ^^^q time when tt e government was still in
elusive nor

"

an here- the hands of the patricians, and when accordingly no

semW\\
^"

plebeians were admitted, patricians alone, it is true, sat in

the senate, but by no means all the patricians, nor only

the heads of certain patrician families. No soi't of heredi-

tary political office ever existed in Eome, not even in the

time of the kings. The legends of that period in the

form handed down to us betray the influence of Greek

tradition, but yet they speak only of isolated claims to

the throne based upon hereditary right.' The strongest

proof that the Romans and probably all other true Italians

have never known hereditary offices of state is this, that we

find no trace even of an hereditary priesthood.^ We can

therefore safely assert that the senate in the regal period

was composed, as in the republic, of men who were marked

as suitable by their position, experience, and personal quali-

fications. The title to a seat in the senate was acquired

by service rendered to the community: above all, there-

fore, by military service. The Roman senate was at all

times an assembly of experienced warriors, and was on

that account admirably adapted to give directions for the

conduct of military operations and foreign policy.

Admission After perfect equality had been established between

"ns'to^Te
patricians and plebeians the disabilities were set aside

senate. which had originally excluded the larger portion of the

citizens from the council. As the number of magis urates

' Such as the story of the sons of Ancus Marcius, who murdered Tarqui-

nius the Elder because he had deprived them of the succession to the throne

(vol. i. p. 61), and the story of the murder of Servius by the younger Tarquin

(vol. i. p. 71).

2 There is an apparent exception to this rule. All family rites were trans-

mitted from father to son, and each paterfamilias was priest in his own house.

But when several families combined to form a political community, this here-

ditary priesthood naturally ceased, and when family rites were transferred to

the community, as in the case of the worship of Hercules, peculiar to the

Potitii. the sacred functions were given to an elected priest as representative

of the state. Liv. ix. 29.
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was increased, a lai'ger jjroportion of sucli men as were CHAP.

acquainted with all the various departments of practical .^ ,_! .

politics obtained admission to the senate, and, as we shall

see, these were the men whose voice was the most in-

fluential in the debates, and who originated or swayed the

resolutions of the whole body.

A second principle of not less importance than the Election

right of every Roman to be admitted was this, that the
sion^^^^^'

dignity of senator once acquired was a dignity for life, members.

It is true, this title was not based upon positive law.

With o-reat wisdom the framers of the Roman constitution

had made a provision by which in case of necessity an

unworthy member might be expelled. The censor had

the right and even the duty to go through this purifying

process. But it was so seldom carried out that the sena-

torial dignity was practically a dignity for life. Thus it

happened that the traditional policy of the senate acquired

that steadiness and i-egularitj^ which keeps the middle

road between the extreme fluctuations of a periodically

changing assembly and that stubborn and blind worship

of tradition which is the curse of those political assemblies

which are hereditary or renewed by co-optation.

Although the Roman senate received fresh blood from stability

year to year, and was continually renewed, yet the old senate.

stock apparently remained unchanged, and only became

more firmly established. It was never influenced by the

feelings and opinions of the present time alone. It never

represented a single generation. Whilst men bowed down
with age still remembered the struggles of a past time in

which they had been actively engaged, and tried to pre-

serve the institutions of the past, the younger men gave

due consideration to the claims of the present, or even

looked forward to future contingencies. No sudden
change of views and feelings could sweep nwnj the time-

honoured institutions of past ages ; and yet the road of

progress was not completely barred, at least not in that

time when the state was in its perfect vigour. It was
not until, in consequence of the development of the
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Roman power, the old republican constitution could no

longer suffice to the claims of the time, that other powers

were called into being-, and that the old senate proved

unequal to the new duties.

At the time when the republic had reached its matu-

rity the senate was in point of fact—though not in theory

—a representative body, being appointed by a sort of in-

direct election by the people. The Ovinian law ' regii-

lated the nomination of new senators by the censors in

such a manner that the latter had little scope left for

arbitrary decisions. The higher magistrates elected by

the people had now a right to sit in the senate. They

were thus elected, not merely to fill a magisterial office,

but also to be senators on the expiration of their time of

office. This right to a seat in the senate was afterwards

extended to the lower magistrates ; and in the senate

the number of those members became constantly smaller

who found admission, not through the magistracy, but

by other means, such as family connexion or military

distinction.

The preponderating influence of the older and more

experienced members—who formed, as it were, a senate

within the senate—was acknowledged and regulated b}^ a

special order of debate based upon this distinction. There

was not complete equality among the men elected to the

council. The gradation of rank aiid dignity which im-

parted to the entire Roman state a kind of military or-

ganization was perceptible also in the senate. The body

of senators was divided into two distinct classes— the

speakers and the silent members. The order of debate in

the succession of speakers, which in all consultative as-

semblies is of the greatest importance, is in our time left

to the free play of party arrangements or chance ; ^ in

• The lex Ovinia (Festus, s. v. Prmteriti, p. 246, ed. Müller) is of unknown

date. It belongs probably to a period not far removed from the Licinian law.

Mommsen, Rom. Gesch. i. 319.

'^ This is the case at any rate in England ; it is not so in those Continental

assemblies in which lists are kept to regulate the succession of speakers.
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Eome it was reiitilated by a custom which had the foi'ce CHAP.
II

of law. Only those members who had been curule magis- >-^—.J

—

träte s Avere invited to give their opinion and to express it

at pleasure in formal speeches. Members who had held no

public offices, or only inferior offices, were usually not

called upon to speak, and were therefore restricted to giving

a silent vote.' But even the privileged senators did not

all stand upon the same level of rank or dignity. Those

among them who had been consuls had precedence before

those who had discharged only the prsetorship, and these,

again, ranked before those Avho had been sediles. Those

of higher offices occupied distinguished seats. Even

peculiar distinctions of dress marked for a long time the

patrician and plebeian senators ; and afterwards, when

this diffiärence was no longer of any importance,^ similar

distinctions served to mark the higher senators of curule

dignity,^ and the various grades of all,'' The first place

was occupied by the foreman of the senators {princeps

senatus), whose name was put first on the list by the cen-

sors on the occasion of the lectio—the periodical recon-

struction of the senate.'^

This difference of rank among the senators regulated Autliority

the order of debate. The magistrate who assembled the °[}'.^j

senate presided, and laid before it the subject on which

he required its advice. He ruled the assembl}^ in a very

different manner from a modern president. A senator

might speak only when he was invited by name; and this

invitation was given usually according to the existing

order of rank among those who had the right of explain-

All such lists are fetters, which prevent the free and natural movement of

dehate.

' On these so-called senatorcs jx-darii see Lange, Böm. Altvrfh. ii. 351, in

opposition to the opinion expressed hy Hofmann, I)er ram. Senat, p. 19.

^ Nevertheless the patrician senators preserved down to the latest ])eriu(l

the distinguishing badge of the ivory ' lunula' on their shoes. See Zonaras,

vii. {). Mommsen, Forschimgen, p. 255.

' Lange, li'öm. Alterth. ii. 350. ' Lange, ib. 356, Anni. 7.

* This princeps sew«i;?«s was always a patrician, even after all the other

distinctions between patricians and plebeians had been long abolished.

Mommsen, Forschunyen, 92 If.

president.
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BO(^K ing their votes by a set speech. Again, the mode of put-

. ,J . ting- the question was entirely left in the hands of the

president. Of the opinions which had been expressed, he

could put to the vote whichever he chose. He could

arrange them in the order he thought proper—nay, he

could even omit altogether to ascertain the opinion of the

senate by a formal division. No senator had the right of

originating motions. The president alone could do this.

If an independent senator wished to propose a subject for

discussion, he could do so only by mentioning it inciden-

tally in a speech which he made on a question proposed

by the president. Whilst modern parliamentary orators

are obliged always to speak to the question, the Romans
were obliged to allow a deviation from this rule as the

only means by which subjects not introduced by the pre-

sident could be mooted. It is well known that Cato never

omitted to bring forward his short admonitory ' Ceterum

censeo Carthaginem esse delendam,' when he was invited

to speak on any subject whatever.

Ancient We See how far this narrow and clumsy order of debate
"^"'\ was removed from the freedom, vivacity and natural se-
modern ... .

parlianu u- quence SO largely exhibited in modern councils, especially

kues
'^'

^^ ^^^ English parliament. But it was inevitable, because

the conditions were wanting in Rome which are indispen-

sable to a more free and unrestricted discussion. Modern
parliaments have a fixed place of meeting which never

varies, and in the parliament house every member keeps

his own seat ;
^ they meet on days and hours regularly

fixed ; they have permanent presidents ; and move, there-

fore, within accustomed barriers with perfect freedom. The
Roman senate had neither regular meeting-days, nor did

it assemble always in the same locality. The presidents

were continual!}' changing, because every consul, dictator,

prsetor, and tribune of the people, had the right of con-

voking it ; and all these officials were changed annually. It

' At least in Continental parliaments, where the seats are allotted at the

beginning of each session, and where every member has a lock-up desk for his

papers.
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was therefore a necessary and wise arrangement by wliicli CHAP,

the debate was allowed to move only within certain pre- ^- ,' _,^

scribed forms, though these forms appear on the whole

somewhat pedantic and illiberal. Modern parliamentary

debates are secured from hasty decisions by the rules

which require that bills should pass through a second and

a third reading, with proper intervals in all important

questions. They are pi'otected from arbitrarj' and illegal

influences by the supervision which a whole nation exer-

cises over the proceedings by means of the public press.

In E,ome questions were put to the vote only once, and

the meetings of the senate were secret, not only in theory

—as in England—but in reality.^ It is clear that under

these circumstances strict forms were indispensable in the

interest of free discussion. The Romans, therefore, acted

wisely in not giving unbounded license to the debates of

the senate.

' That the public were excluded from the meetings of the senate is fully

established beyond the possibility of doubt by Polybius, iii. 20. He laughs

at those Greek writers who related that boys of twelve years wei-e allowed to

• be present during the debates. Yet the Greek writers did not invent this

statement. It seems to have been the current opinion, even among Romans,
that in former times senators were in the habit of taking their youthful sons

to the meetings in order to train them to public business. Cato himself told

a merry story in one of his speeches (Gellius, i. 23) about a young Papirius,

Avho, on being questioned by his mother about the subject of a debate at

which he had been present, made her believe that the subject of the discussion

had been whether in future one man should be allowed to marry two wives, or

one woman two husbands. The excitement caiised by this statement among
the Roman matrons was intense. They crowded round the senate-house and

implored the senators to vote for the second alternative. Then it came out

who was the author of the hoax, and young Papirius received the thanks of

the House for having kept the secret so well. He thus acquired the surname

Praetextatus, to mark his discretion at an age when the toga frmtexta which he

wore showed that he could not be expected to exhibit such mature sense. But,

at the same time, a resolution was passed to exclude for the future all young
men from the debates of the senate. There can be no doubt that this story

w,is invented to account for the surname Praetextatus in the Papirian family.

The date of the alleged occurrence is not given. If we were inclined to give

credence to it, M-e should have to place it at a A'^ery early date ; but it is not

likely that the republican senate, with all its gravity and decorum (its

a'rxr/v6Ti]%, as Polybius, iii. 20, 3, calls it), ever admitted boys. It was not

till the senate had lost its former importance that Augustus allowed the pre-

sence of the sons ofmembers (JSuoton. Aug. 3).
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BOOK As the maf^istrates convoked the senate in order to

,
' ^^ hear its advice, it was natural that they themselves should

Senatorial
r^i^g^-g^j-j-^ from recording and counting: their own votes.

votes. ° °

This principle was extended still further, so that not only

the president but all the magistrates of the year took no

part in any division. We may be surprised at this prac-

tice, because the Roman annual magistrates did not form

what we should call a ministry, of which every member
considers himself bound to support the measures proposed

by any other member. But it was a practice exceedingly

useful for preventing the magistrates from involving the

senate in their frequent personal conflicts with one an-

other. It was thus impossible that the two consuls should

oppose one another in voting on one and the same ques-

tion, one as head of the majority, the other as leader of

the minority, in the senate. It was easier for the senate

to preserve the unity of the government, with which the

great number and variety of the annual magistrates was

aj^t to interfere. We shall explain lower down how diffi-

cult this often w^as, and how useful the tribuneship was

for effecting this object.'

The lu every political body the influence which it exercises
senatonal

-^x^qi-^ the government is measured not solely by the pre-

rogatives allowed to it by the letter of the law. The

respect inspired by a ruling class through the personal

dignity of its members increases—or, rather, establishes

and maintains—the willing obedience of the mass by

which alone every state is upheld. It is not a matter of

indifierence whether a senate be composed of rich or poor

men ; of men descended from an ancient nobility, or of

men of humble extraction ; of men who in the daily inter-

course of life inspire respect, or of men whom the people

look upon with indifference or even with contempt. Tiie

legal power of the Roman senate was greatl}- strengthened

by the social standing of its members. The senate of the

older time had been exclusively patrician. This distinction

of noble birth was inherited by the mixed senate of a later

' See chaps, iii. and viii.
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period, and its weiglit grew instead of diminishing, be- CHAP,

cause in course of time, as the power of the republic and ^____,__^

the national wealth increased, the ruling class was raised

proportionately higher over the mass of the people. We
find the senate, as such, and its individual members, more

and more separated as a governing body, distinct from

the common f)eople. Though a ' senatorial order,' marked

off from the rest of the community by a higher census,

did not exist in form until a later time, yet the beginning

of such a separation Avas made as early as the Punic wars,

and the senate had, in fact, held its lofty position for a

long time when, in the year 194 b.c., the line which sepa-

rated it from the people was clearly proclaimed by the

arrangement which appointed special seats for the sena-

tors in the public theatre. From this time forward the

Roman people could convince themselves with their own
eyes that there was a gulf between them and their go-

verning nobility. It was already acknowledged that the

members of the senate were exclusively called upon to

rule, for a special law prohibited them * from engaging in

the ordinary trades of other citizens. The Roman senator

was not to stoop to lucrative occupations which, in the

eyes of all genuine Romans, were not compatible with

disinterested honesty. He was thus in every respect to

be qualified to take part in the government ; and if the

senate had in reality the right of deciding on war and

peace, of influencing the legislation, the elections, and the

administration, the Roman people looked upon this right,

not as a usurpation, but as a well-deserved privilege. The

proverbial envy with which elsewhere the governed people

regarded those who ruled them, the disaffection and

bitter hatred which in the Greek republics so frequently

excited the populace against the rule of superior men,

had no existence in the good period of the republic

—

i.e.

from the j)eace concluded between patricians and ple-

beians down to the time of the Gracchi. During tlds

long period no opposition of the popular party to the

' The Lex Claudia, of the year 218 b.c. See vol. ii.p. 196.
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BOOK nobility is perceptible.' The Roman state was agitated

.-—- internally only by personal disputes among the nobles

themselves, and by questions of minor importance ; exter-

nally it was engaged in those great wars which subju-

gated the ancient world, and the efforts demanded by
these wars, with the triumphs thus secured, contributed

in no small degree to internal harmony and concord.

' See Lelow, chap. xvi.
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CHAPTER III.

THE ADMINISTEATION OF THE REPUBLIC IN GENERAL.

Although the niasristrates as administrative officers of a CHAP.
• . . Ill

community are intrusted only with the maintenance of ,-'-
.

the established order of things, with the execution of the V^^ ^^j'
° ' tion and

laws and the carrying out of the will of the people, they influence

nevertheless occupy so prominent a position in the state trates'''*"

that it has become customary to consider them as the generally.

principal part of the whole political organization, and to

classify and name states according to the peculiar cha-

racter of their executive, just as plants are classified ac-

cording to the nature and arrangement of their blossoms.

Nor is this proceeding objectionable. For though the

executive power of magistrates is not the root but the

j)roduct of the political order of a community, yet it is a

product brought forth by organic development, and bears

witness to the innermost nature of this organization. Be-

sides, the magistrates are necessarily intrusted with so

extensive a power that they occupy a position distinct and

apart from the mass of the citizens, from which position

they exercise a very marked and determining influence

upon the people generally. The magistrates do not only

conduct the ordinary routine business, the administration .

of the state : they do not watch merely over the execution

of existing laws and rules. On the contrary, they take an

essential and determining part in the progressive move-

ment of the state ; they are called upon to represent the

state in its intercourse with other nations, and to protect

it from internal dangers ; it is their duty to adopt on an

emergency measures which are necessary for the public

good—in other words, they have to conduct the govern-
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BO'Uv meiit as distinct from tlie administration. These two

>- ^ - functions cannot always be kept clearly distinct. The one

often passes into the other, tliongh in different nations

and at different times the distinction has been more or

less clearly marked.

Position of Jt is ^^x\j of the nature of a republican constitution

trates in a With its periodical change of magistrates, that a large

republic, proportion of the purely formal functions are performed

by a class of subordinate oflScials and clerks who have

gained the necessary knowledge of their business by long

experience ; whilst for deciding more important political

questions, for conducting the government, properly speak-

ing, the magistrates are supported by a senate as perma-

nent council. It appears, therefore, that in a republic the

scope for the free action of the magistrates is much re-

stricted, and that little is left to them beyond the execu-

tion of formal duties

—

i.e. that they cany on not so much the

government as the administration. And this was actually

the case in Home. In Avar alone, where the general, like

every individual man, has to rely upon himself, where at a

moment's notice the most important resolutions must be

taken, and the decision rests upon personal responsibility,

the advice of a senate and the co-operation of subordinate

officials must be dispensed with. At other times, in the

peaceable intercourse of citizens, in the daily discharge of

the routine duties of administration and government, the

formalities more than the real decisions lie in the hands

of the magistrates. Seemingly, it is true, the consuls,

prsetors, and censors acted with great freedom according

to their own judgment, and decided important questions
;

but in truth they could not often find scope for independ-

ent action, and as a still rarer exception it sometimes

happened that they carried their independence so far as

to oppose the outspoken will of the senate or the popular

sentiment. They naturally acted under the feeling of

I'esponsibility, knowing that after the expiration of their

short period of authority they were liable to be called to

account for their acts whilst in office. Tbe Eoman magis-
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trates on the whole, therefore, were not able to shine as CHAP.

independent and brilliant statesmen, masters of the situa- . ,_! -

tiou, and guided by their own personal convictions. We
must not be surprised at their general mediocrity. They

lacked the conditions necessary to free and spontaneous

action. They could exercise on the whole merely a further-

ing or a hindering influence upon matters of detail ; they

were not able to direct the great course of events. No
individual statesman ever was able at any period of

the ßornan republic up to the days of the Revolution to

exercise more than a temporary influence—not even a

Scipio Africanus or a Cato.

The principal cause of this by no means extraordinary Constant

phenomenon is to be found in the fundamental law of the ^f officers.

republican organization, which limited the duration of

magisterial ofiices to a fixed period, and put restric-

tions upon the right of re-election. The annual change

of the supreme magistrates made it imjjossible for an

individual to occupy for a length of time a dominant

position. Even the greatest genius is kept down if no

time or opportunity is given him for displaying his powers.

History knows no heroes in any department of human
action who are perfect at once, and who can carry out

great thoughts and deeds in a short space of time.

Another obstacle to the production of great statesmen Division of

was the division of the executive power amonq: numerous ^'^® «"xecu-
^ ^ tive power.

colleagues. At the time when the republic was in its

highest perfection the service of the state required

annually two consuls, several prsetors, two curule sediles,

two plebeian sediles, four qusestors, ten tribunes of the

people, every five years two censors

—

i.e. about twenty

officers annually who were to be qualified to conduct im-

portant branches of the administration. And as if this

were not enough, it was insisted upon in Rome that one

of the consuls should be chosen from among the patricians,'

' Up to the year 172 b.c. one of the two consuls was always a patrician,

though the Licinian law, 366 b.c., provided only for tlie election of ai least one

plebeian annually, without forbidding tlie election of two.
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trates.

even after this resti'iction liad ceased to have any meaning
and when the diminished number of patricians made the

choice more and more difficult. How could the citizens

of a single town he in a condition to respond to such

frequent and numerous calls otherwise than by content-

ing themselves with a certain moderate average talent ?

In that case they could find men who had sufficient

capacity and experience for the current business and

for formal duties ; but great minds, men of wide grasp

and intellectual power, would necessarily have felt cramped

and thwarted in the narrow confines of an annual

office.

So high then was the price which the E-omans paid for

the security of their republican constitution. It was only

by systematically restraining all aspiring minds, and by

imposing upon the executive magistrates the condition of

mediocrity, that their liberty remained unendangered.

And this principle which opposed the growth of individual

talents was adhered to with increasing strictness. Whilst

in the earlier times up to the fourth century b.c. re-

elections to the consulship occur frequently, we find the

rule established in the year 342 b.c. that no one should be

chosen consul a second time, until an interval of ten years

had elapsed. In extreme cases, indeed, this rule was often

broken.^ But it was enforced again in ordinary times, and

in the course of the second century b.c. other restrictions

were added, such as the Lex Villia, 180 b.c., which deter-

mined the order of succession in which the republican

offices were to be held, and the age requisite for a

' For instancfi, in 298 b c, Liv. s. 13, 8. During the second Puuic war a

plebiscite -was carried, in 217 b c, to suspend the restriction of the law of

342 B.c. so long as the war should last in Italy. Liv. xxvii. 6, 7. After this

period the law of 342 b.c. revived. About 150 b.c. a more sweeping law

was passed forbidding re-elections altogether. Liv. epit. 56. Festus, s. v.

Vavbncnta, p. 242, Müll. Such restrictive laws could easily be set aside in

times of necessity, according to the principles enounced by Cicero Dc Imperlo

Pomp. 20, 60 : ]\Iaiores nostros in pace consuetudini, in bello utilitati paruisse.

A plebiscite could ordain that any person specially named should be exempt

from l^gal restrictions (' ut legibus solveretur '). This was done in favour of the

younger Scipio Africanus, 134 b.c., of Marius, 104-100 b.c., and again 86 b.c.
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candidate to each of these offices.' In these restrictions CHAP,

unknown to the more ancient period we see the dis- _—.J—

-

advantages under which ever}- republic labours in com-

parison with the more liberal form of government of a

constitutional monarchy. The latter realises that which

is essential in a republic, the supremacy of law and the

responsibility of magistrates, and j^et it is not limited in

the choice of magistrates with regard to fixed times of

election or duration of office ; it is not compelled to forego

the services of an experienced man because perchance he

has already served the state for a certain length of time or

a certain number oftimes : and, on the other hand, it is not

bound to retain any magistrate in office for a prescribed

unalterable period, even though the choice should have

been unhappy and injurious to the community.

-

The constitutional law of Rome possessed one means The Im-

of avoiding frequent changes of commanders in war.

This was the prorogation of the imperium, which was first

made use of in the second Samnite war, 326 b.c.^ But this

apparently simple, natural and appropriate means of

carrying on military operations according to one consecu-

tive plan was very rarely employed in the earlier period.^

' Of the older period Cicero says {Phil. v. 17, 47): Maiores nostri veteres

illi admodiim antiqui leges annales non habebaiit, quas multis post annis

attulit ambitio. Of the year ISO b.c. Livy reports, xl. 44: Eo anno rogatio

primum lata est a L. Villio tribuno plebis, qiiot annos nati quemque magi-

stratum peterent caperentque. The age "was fixed by the regulation that

nobody should be a candidate for the qusestorship, the lowest office in the

scale, before he had completed ten years of military service. This would

make the age of twenty-seven years the earliest for any of the offices of state.

Regular intervals required between the other offices would fix the respective

date for each. See Mommsen, Bom. Staattrecht, i. p. 463 AT. A similar

restriction was contained in the Licinian and ^butian laws, by which the

movers of extraordinary commissions were excluded from serving on those

commissions. Comp. Lange, E'um. Alterth. ii. p. 297.

^ The danger of a predetermined period of office, fixed by law and unalter-

able except by a revolution, was shown not long ago in the presidency of Mr.

Johnson, the successor of Abraham Lincoln. The United States escaped with

difficulty an internal convulsion, as the Constitution provided no means for

bringing about an agreement between t!ie chief executive officer and the

majority of the people.

=< Vol. i. p. 384.

* The next instance is the prorogation of tlie command of Q. Fabius
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BOOK During tlae Punic wai^s the state was compelled more fre-

. ,J . quently to have recourse to it. But even then the public

mind seems to have been disquieted by a dim forebodino-

that in lengthened military commands might be found the

origin of monarchical government. Of all the republican

states of antiquity Carthage alone was able to entrust

commands of longer duration to her generals without ex-

periencing or, as far as we know, fearing danger to her

liberty.

Magis- The public law of Rome, like that of every other re-

^^!^^^ public, was obliged to put up with two evils. It had to

tives. guarantee its magistrates against formal deposition from

their offices, and against impeachment during their time

of office. The rule which prohibited deposition during the

fixed period of office was no arbitrary rule which might

have been dispensed with, but it flowed naturally from

the first principle of the republican constitution, which is

the limitation of the terms of public offices. If the title

of a magistrate to hold his office for a fixed period is not

respected, if he can be dismissed at any time befoi-e the

expiration of his time of office on the ground of malversa-

tion, the whole legal order of a republic is overthrown.

In case a magistrate should not only prove incapable,

or commit errors injurious to the state, but should

show himself openly an enemy to the existing order of

things, open resistance to him would, of course, be justi-

fied and necessary. But in that case the formal law would

be disregarded on both sides. No constitution can pro-

ceed on the presumption that legal jueasures will ever

have to be taken to prevent an attack upon itself by the

person entrusted with supreme jDOwer for the protection

and execution of the law. If this presumption is falsified

by a coup d'etat, then the revolution from above can be

opposed only by a revolution from below, not by any pro-

RuUianus, 307 n-C. Liv. ix. 42. Only two more cases are recorded by

Livy (x. 16, X. 22) before the Punic wars. In the war with Hannibal

prorogations occur more frequently. Liv. xxiii. 25, xxiy. 11, xxv. 6,

xxiv. 10.
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visions of the law, because the execution of the law itself CHAP.

is placed in the hands of the very men who in this case >_ ,

'

_^

would have to be restrained by the law.'

Strictly speaking-, it is only the supreme magistrates Responsi-

of a republic that can claim irremoveability from office, republican

not those of subordinate rank, because the latter can easily nmgis-

trates.

be made responsible to their superiors. But in Rome only

the qusestors - and the masters of the horse ^ held such a

j^osition with regard to the consuls or dictators that the

latter could issue orders to them, and control their official

actions. The remaining magistrates were in no manner
subordinate to others, excei^t when they were all super-

seded by a dictator. They were invested with their rights

by the people, and being responsible to the people alone,

they could be made to answer for their official actions

only after the expiration of their time of office.

There were, however, ways and means of inducing, if Removal

not of compelling, the higher as well as the lower magis-
traTes^''*"

trates to lay down their office. Firstly, the religious

ceremonies with which the election, the entry upon office,

and other formal proceedings were attended, offered an

opportunity for declaring that an official had not been

duly appointed. Tt was not advisable to oppose a declara-

' The public law at Rome went so far in recognising the impossibility of

deposing a public magistrate by a constitutional process that in the case of the

refusal of a magistrate to resign his authority after the expiration of his

period of office the only redress seemed to be the curse of the gods or actual

violence. It was on this foundation that Valerius Poplicola, in one of the

Valerian laws, established the republican government (vol. i. p. 128), nor

could any of the following statesmen discover legal remedies to be put in the

place of a law, which by its appeal to the gods and to brute force admitted the

absence of a legal barrier. A tribune of the people might, by virtue of his

' sacrosancta potestas,' oppose a magistrate who would attempt to continue his

authority beyond the legal period ; he might even, in case of necessity, seize

him and hurl him from the Tarpeian rock. But, after all, such a proceeding

would have been an illegal stretch of the tribunieian power, and in efifect

would have been revolutionary.

2 Polyb. vi. 12, 8.

^ Thus the dictator L. Papirius Cursor forbade his refractory subordinate,

the master of the horse, Q. Fabius Rulliauus, ' quicquam pro magistratu

agere.' Liv. viii. 36. It is a great exception when a consul gives directions

to a prretor as to a subordinate officer, as related by Livy, xxvii. 5, 17.

VOL. IV. G
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tion to this effect made by an assembly of augurs, at the

request, of course, of tbe senate. Secondly, magistrates

were always so dependent upon the senate that a sena-

torial decree was usually sufficient to induce them to

abdicate. If they refused, they ran the risk of being made

to suffer for it after the expiration of their time of office.

In such cases the law, which admitted of no formal de-

position, was, strictly speaking, observed ; the magistrates

were not deposed; they abdicated voluntarily; and the

desired result was obtained. But when the tribune Marcus

Octavius refused to abdicate at the urgent request of

Tiberius Gracchus, and when, upon his refusal to abdicate,

he was, on the motion of his opponent, formally declared

by the comitia of tribes to have forfeited his office, then

the old constitutional order of things was violated and

the way was paved for the revolution.^

In addition to irremoveability from office, the Eoman
magistrates enjoyed irresponsibility during the term of

office— in other words, exemption from prosecution for

official acts. Roman magistrates, as such, could not be

prosecuted.'- This also is a natural and necessary conse-

quence of the republican constitution. Every accusation

presupposes the possibility of a condemnation, and a con-

demnation would lessen the dignity of a magistrate, nay,

of the people themselves, whom he represents during his

period of office. Accordingly, no accusation was ever

brought against an actual magistrate.'

> Eecker, Bom. Alierth. ii. 2, p. 53.

^ Even private suits could not be brought against the higher magistrates

during their year of office. Gell. xii. 13.

3 This is proved beyond all doubt by the testimony of Polybius, vii. 15,

10 : tJ) Se fieyiffTov airoTid^fxevovs Trjv apxv" Sei ras evdvvas vTrexeif tS>v

ireTrpaY/ueVcoj/. . Comp. Liv. ix. 26, xli. 6, 2, and 7, 10. Dionys. x, 50. There

is actually preserved a fragment of a law, the Lex Acilia in the Corpus

Inscript. Lat. 1. via., in which the exemption of dictators, consuls, praetors, and

masters of the horse, is specially mentioned : De heisce dum mag. aut Impe-

rium habebunt ioudicium non fiet. die. cos. pr. mag. eq. . . . The case related

by Livy, xliii. 16, does not invalidate the riile. The two censors of 169 b.c.

voluntarily and for special reasons waived their right, and siibmitted to an

indictment, but they suspended their public functions during the trial

—

i.e.

they temporarily resigned. Another case related by Valerius Maximus, vi. 1,
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The irresponsibility of the magistrates in office con- CHAP,

tained no danger to the liberties of the people, because it , ^
.

was a fundamental principle of the Roman republic that '^^^^} °^

every magistrate after the expiration of his term of office trates.

could be made answerable for his acts. Strange to say,

the Komans had not, like the Greeks, a technical term ' to

designate the act of rendering account ; the reason pro-

bably being that cases are rare of magistrates being made
answerable and actually punished for offences.-^ Roman
histor}^ has far more instances in which magistrates ought

to have been called upon to account for their acts but

were not. One cannot fail to jjerceive that the ruling-

nobility were able not only to guide the magistrates

selected from their body in the course which was advan-

tageous to the interests of their party, but also to shield

them from the dangerous consequences which illegal pro-

ceedings might have had for them. The political trials in

Rome have all more or less the character of party manoeu-

vres. The accusations were seldom brought in the interest

of the state, and sentences of acquittal or condemnation

were not given on the ground of purely judicial considera-

tions. It was easy for the ruling party to bring about the

tribunic^an impeachment of a troublesome opponent, and

it was just as easy for them to take into their protection

an accused member of their party. And not only could

7, is an exception which proves the rule. The tribune of the people C. Scau-

tinius was prosecuted, not for any public malversation, but for a criminal act

which had nothing to do with his official duties. M. Claudius Marcellus

sedilis curulis C. Scantinio Capitolino tr. pi. diem ad populum dixit, quod filium

siium de .stupro appellasset ; eoque asseverante se eogi non posse, ut adesset,

quia sacrosanctam potestatem haberet, et ob id tribunicium auxilium implo-

rante; totum collegium tribunorum negavit se intercedere, quominus pudici-

tise qusestio perageretur. Citatus igitur Scantinius reus uno teste qui tentatus .

erat, damnatus est. This case proves neither that the tribunes were generally

responsible for official acts, nor that they had ceased to be sacrosancti. On
the other hand, we see that Tiberius Gracchus tried to obtain a second

tribuneship in the hope of thus putting oif a public prosecution. Mommscii.

Rom. Staatsrecht, i. 88, ii. 1, 289.

' The word ratio in the phrase rationem redcUre is much too vague and

general, and cannot be compared with the precise evdvvri. Comp, above, p. 40, n. 1.

2 Liv. ii. 41, 62, 54, 61 ; iii. 31 ; xxii. 40, 49 ; xxvi. 2, 3 ; xxvii. 34 ; xli.

6. Dionys.viii. 77; ix. 27, 28, 37 ; x. 40.

G 2
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BOOK
VI.

Constitu-

tional

checks.

a magistrate in Eome feel tolerably secure from responsi-

bility for any violation of his ofi&cial duty, but also com-

mon offences, sucli as plundering allies, or the embezzle-

ment of public funds, were screened by the charitable

disposition of a powerful nobility. The natural conclusion

from all these considerations is that the constitutional re-

sponsibility of magistrates in Eome was rarely enforced in

reality, and was thei'efore of little significance.' How the

right of public impeachment could be abused, and was

abused, for electioneering purposes, will appear when we

come to discviss the subject of popular elections.

The Boman republic had, from the first, other means

of proceeding against ai'bitrary dealings and offences of

magistrates. Prevention was preferred to punishment.

The entire organization of the magistracy aimed at this end,

more especially the division of offices among colleagues,

and, in connexion with it, the right of intercession.

Above all, it was the duty of the tribunes of the people to

exercise this right, and they frequently on their own ac-

count, as well as in the service of the senate, opposed

dangerous measures of the magistrates before they were

put into execution. In the common administration of

law, the power which the Eoman magistrates ejercised

over the people was early limited by the Valerian laws of

provocation, which were afterwards completed by the Por-

cian laws ; further by the limitation of fines to a moderate

maximum; and finally by the actual abolition of capital

punishment. Thus there remained no one but the sub-

jects and allies who might be seriously injured by in-

capable and tyrannical magistrates ; and the interests of

these two classes were regarded by the Romans with

supreme indifference.

We do not mean to deny that in the legal responsibility

of mao-istrates the Eoman state possessed sufficient

1 It has been remarked (vol. ii. p. 482) that tlie indulgence shown to the

members of the nobility for mismanagement or malversation was strangely

contrasted by the severity with which the lower class of citizens serving

in the army was treated, such as the prisoners of war in the hands of

Hannibal.
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security against arbitrary government. The very possi- CHAP.

bility of being impeached must have served as .a w^arning, ^-—

-

and in some cases the laws were actually brought to bear
g^gTt ^f

upon guilty offenders ; but, on the whole, the welfare of these

checks
the republic rested, not upon these laws, but on the consti-

tutional checks already noticed. It was by these measures

that the conduct of the magistrates was chiefly directed,

and though the machinery was clumsy and its working

cajDricious, yet the Romans managed to apply it on the

whole successfully and to preserve in their commonwealth

a fair degree of order and regularity.

Thus, by breaking up the unity of the executive power, Muitipii-

and dividing it amono- a number of officials, the Romans ^''^^^'^.^ °^

attained at least the principal object for the sake of which trates.

they had made this division a fundamental feature of their

constitution.' It served to restrain the magistrates by

mutual control, and made it possible for the constitution to

confer upon them attimes such extraordinary powers as were

unusual in the republics of Greece.^ But this advantage

was dearly paid for. It was paid for with the sacrifice of

a centralised organization of the power of the state, and it

produced internal and external crises which were over-

come only by the healthy good sense of the peoi)le, by the

good fortune of the eternal city, and by the circumstance

that Rome, after all, had more unity in her organization

than the enemies with whom she had to struggle for pre-

eminence.

In the course of our narrative we have often pointed The dicta-

out the great disadvantages which attended military
Worship.

operations under the Roman constitution in consequence

of the division of the supreme command. The Romans
themselves were conscious of these disadvantages, and re-

sorted to the dictatorship in times of distress in order to

unite the supreme power in one hand. This was regularly

done in the first centuries of the republic, in the period

' The division of the consulate bet^veen two colleagues of equal rank and

power admits of no other motive. See Schwegler, Rom. Gesch. ii. p. 117.

^ Comp. Polyb. vi. 15.
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BOOK of the wars with the ^quians and Volscians, as also in

,J— the Samnite wars. Between the dictatorship of Camillus,

367 B.c., and that of Hortensius, 287 b.c.—that is, during

aspaceof eightyyears—no less than twenty-seven dictators

'

are noted in the fasti : on an average, therefore, one dic-

tator in three years. Hence we see how important a part

the dictatorship played in the Eoman magistracy during

this period of violent struggles for the dominion of Italy.

But after the passing of the Hortensian laws, which mark
a distinct period in the development of the constitution

b}" establishingpermanently the sovereignty of the plebeian

tribes after the fourth secession of the plebs, dictators

occur only at rare intervals in the Roman annals, and

appear no longer as an essential element of the constitu-

tion. In the war with Pyrrhus and the Tarentines no

dictator was appointed. All through the first war with

Carthage the idea of resorting to a dictatorship only once

entered the minds of the Romans—after the terrible defeat

of Drepana (249 b.c.). In the second Punic war the

dictatorship was revived only after the battles of the lake

Thrasymeuus and of Cannse. But this was the last occa-

sion on which this institution of the old republic was re-

vived. It remained henceforth practically abolished until,

in the time of the civil wars, it was re-established by Sulla,

who made the vain attempt to restore the constitution of

the old republic, and to destroy everything by which

democracy had modified the unlimited rule of the nobility.

Scattered By the disusc of the dictatorship the Roman constitu-

thrKomau ^^^'^ ^^^^ ^^® ^^^^J u^e^i^s wliich it possessed of occasionally

executive, uniting together in one hand the scattered powers of the

several magistrates, and of thus conferring upon the

government in times of emergency an effective unity of

action. This disadvantage must have been felt the more

keenly as time went on, since the number of the higher

' This is the number of real dictators {dictatores rei gerund(B catisa), with-

out counting the dictators nominated for holding the eomitia, for presiding at

the festival of the ferice Latin«, or for tixing the nail {clavi figendi

causa).
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mag-istrates bad been steadily increasing-, and at last in- CHAP.

eluded, besides tbe two consuls, tlie pr£etors,tlie sediles, and •——,-".

the censors, without counting the ten tribunes of the

people. All these magistrates together formed the executive

government

—

i.e. they were entrusted wdth the duty of

preserving public order and of watching over the execution

of the laws ; they were, in fact, what we should call, in

the present time, the ministry. We are accustomed to

take for granted that in a ministry there exists a general

agreement in the political views of the individual members,

as well as mutual support and what has lately come to be

called 'solidarity '

—

i.e. the feeling that each member is

answerable for the actions of the rest. The ministry of a

truly constitutional state forms a complete whole, and

must necessarily have the same opinion, at least on all

important questions. An independent policy on the part

of a single minister or a tendency to opposition is not

admissible. Opposition, it is true, is justified in con-

stitutional states, but its place is outside the ministrj^, and

in that place, though it can watch, criticise, and influence

the government, it cannot disturb its regular, legal action.

In Rome such unity of the executive power was never Want of

realised, nor was it even aimed at. For, in the first
amo^no-"^"

instance, the right of intercession given to each magis- Eoman

träte for the purpose of resisting any illegal or inoppor- trates.

tune action of his colleague was a fundamental law of the

republic and an indispensable safeguard for the protection

of personal freedom. And, moreover, even if this had not

been the case, yet the manner of electing magistrates

could not possibly have had the result of selecting every

year homogeneous elements for the formation of the

executive government ; for the right of election was

vested in different assemblies (comitia centuriata and

comitia tributa), and the elections took place at different

times, consequently under various iiifluences, and inde-

pendently of one another. Hence not only difference of

opinion was often found among the various magistrates

of one year, but even determined hostility. Concord and
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KOOK agreement among colleagues are frequently praised by the

.-— Eoman historians as almost an unexpected piece of good
fortune, and in times of danger their disputes had often

deplorable consequences. In the very midst of the

troubles of the Hannibalic war this weakness of the re-

publican constitution was frequently apparent. Nor was

it in war only, but also in the internal management of the

state, that the same want of a united administration and

government was felt ; and this want jiroduced at times the

very absence and negation of all government when the

intercession of the tribunes brought everv magisterial

action to a standstill.

Effects of A defect not less serious than the wa.nt of unity

change of among the magistrates of each year was the want of con-
offieers. sistency caused by the annual change of these magistrates.

It is true that a consistent policy may not be always de-

sirable. It may even become a curse, if it helps to resist

a necessary reform. In the progress of a political com-

munity new questions are constantly presenting them-

selves, and to deal with these is rarely within the power

of the same men who have previously advocated other

principles. The change of persons is, therefore, abso-

lutely necessary for political growth. But it is evident

that this growth cannot be determined by the annual

revolution of the sun. It is dependent upon variable

contingencies, upon internal and external complications,

upon good or bad fortune, and finally upon the accidental

concurrence of leading minds ; it can be for a long time

restrained by unexpected impediments, then suddenly

furthered by fortunate circumstances—in short, it is

irregular and beyond all calculation. It was a defect,

therefore, in the Eoman republic— as it is a defect of

every republican constitution—that the change of magis-

trates was made dependent, not, as it is in modern con-

stitutional countries, merely upon new conformations of

political parties, or upon extraordinary events or the rising

up of new problems which demand new men for their

solution, but upon a cause unconnected with the internal
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life of the state—in short, that it was made to coincide CHAP.

with certain periods of time previously fixed. The fre- . ,1 -

quent change of magistrates after short periods of office

therefore impeded the natural course of development, and

interfered, without any internal cause, with the consis-

tency of the administration. New men with new views

were constantly called upon to continue a work which

they had not begun, and often had to defend principles

which they did not hold. The chances of elections were

incalculable. Men might be chosen who, not from prin-

ciple, but from mere whims or personal dislike for their

predecessors, defended other views, and thus caused an

uncertainty and a vacillation necessarily disadvantageous

to the state.

The two last-named evils were so serious that they Counter-

would have sufficed to iniure the Eoman state most ^^^f^'^e
•^ ot the

materially had they not been checked by the power of senate.

the senate. This body possessed precisely those quali-

ties which were wanting to the magistracy. In opposition

to the continual change of the magistrates we find here

personified stability, and oneness of will in opposition to

the divisions and conflicts of opinion in the many-headed

magistracy. The Roman senate was, therefore, the bond

of union which held together the centrifugal forces repre-

sented by the magistrates.^ Even in the senate, it is true,

different views were held and violent conflicts frequently

broke out ; but the result of every debate was always a

clear resolution of the majority, to which the minority was

obliged to submit, and which it could neither prevent by

intercession nor annul b}' disapprobation. Thus the

senate determined upon the policy and laid down the

' In order to decide rival claims of colleagues—for instance, to settle which

of the consuls was to carry on a campaign—the Romans availed themselves of

the rude process of casting lots, or at the request of the senate the two

claimants came to a friendly agreement among themselves. Sometimes the

question was decided by a decree of the senate, which was the only proper

and sensible mode. At the time of the established authority of tlie senate the

decision was generally given by that body. Mommsen, Rom. Staatsrecht, i.

p. 82. By a law of C. Gracchus the senate determined the consular provinces

before the elections had taken place. Cic. Be Pro v. Cons. 2, 3.



ÜO EOMAN HISTORY.

EooK rules destined to ofuide the action of the mao-istrates,
VI .

n
5

< ^—

.

whose vokmtary submission to the authority of the senate

was an essential condition for the preservation of order,

uniformity, and consistency in the government. At the

same time there was in the organization of the senate a

guarantee for the further development of political institu-

tions, while its experience, wisdom, and patriotism insured

the success of its foreign policy.

Difficulties The election of magistrates by the suffrages of the

the eiec-° people is One of the fundamental conditions of every re-

tionofma- pnblican constitution, and together with the limitation of
gistrcites. ...

the terms of office and the responsibility of officials thus

rendered possible, it forms the groundwork of a republic.^

Nothing sounds better in theory than this arrangement.

If a whole people by its free choice elects the most suit-

able man in order to confer upon him public power, it

would appear that the state must be in a happy condition.

There is but one drawback in the working of this rule

—

viz. that it has always been found extremely difficult to

hit upon the best man, and still more difficult to convince

the majority of the people that precisely this man and no

other is the best man. Opinions about the fittest choice

have always varied considerabl}^, and the necessity has

thus arisen for a minority to submit to the decree of a

majority. This necessity is in itself no misfortune. For

it will occur in all human affairs as long as difference of

opinion exists, and as long as laws and measures have to

be adopted for the community as a whole. The minority

of the people can perhaps more easily consent to submit

to a man chosen by the majority than to the laws decreed

by the majority. For it may hope upon a new election to

carry its candidate, whereas laws as a rule are destined to

retaain in force for indefinite periods. But a far greater

danger than the necessary division of the people in their

choice of a leader is caused by the circumstaiice that

offices, as soon as they present personal advantages, are

sought for by unworthy men and in an unworthy manner.

' Comp. Polyb. vi. 14, 8 : koI jjA\v ras apx^s 6 Stjixos Sidaicyi rols a^iois oxep

i<Tr\ KaWiarrov adhov iv iroXneia KaAoKayadias.
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It is then no longer the people who seek for the most suit- CHAP.

able candidates, but candidates come forward on their . ,_! .

own account, proclaim themselves anxious to obtain the

suffrages of the j)eople, and vie with one another for the

popular favour. The question is now no longer who is

the most able man, but who has the greatest influence to

secure for himself the largest number of votes. The re-

sult is a formal competition for office among rivals who
soon resort to very questionable means. The evil had not yet

proceeded very far ; on the contrary, it was still a period

of political innocence at Rome when candidates for office

endeavoured to support their claims merely by artificially

making their togas more white and shining than those

of other citizens in order to attract attention. It was

likewise a time of political virtue when, in the year

432 B.c., measures were taken to prevent this harmless

proceeding by a law which of course was utterly useless.'

The matter became a little more serious when, in the year

358 B.c., the candidates visited the markets and public

assemblies in order to canvass for votes. It was now
thought necessary to restrain these electioneering pro-

ceedings by a new law.^ If this law was directed merely

against the natural and legitimate endeavours of candi-

dates seeking to obtain votes, and not against really

objectionable practices, such as bribery and the like, it was

an attempt as foolish and senseless as the attempt to

forbid the taking of interest for money loans. A popular

election presupposes the solicitation of votes, and candi-

dates must have lawful means at their disposal for obtain-

ing their ends. Perhaps the Roman nobility on making

this law (shortly after 3G6 b.c., the year of the Leges

Licinise) flattered themselves with the hope that it would

be possible for the ruling families, if free canvassing were

restricted, to designate on each occasion the candidates of

' Liv. iv. 25, 11: Placet tollendse ambitionis causa tribunos legem promul-

gare, ne cui album in vestimentum addere petitionis liceret causa.

^ The Lex Poetelia de ambitu. Liv. vii. 15, 12: Ea rogatione novorum
maxime hominum ambitionem, qui nuudimis et conciliabula obire soliti erant,

compressam credebant.
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l!OOK their own choice. But the law was in fact nothinsr but a

v - / _.^ proof of the want of wisdom of the time. It remained a

dead letter, just like the old prohibition of wMtened togas.

Growth of ^g with the extension of the E,oman dominion public
bribery

.

^

andundiie officGS became uiore lucrative, they were more and more
in uence. sought after, and to the former means of securing tlie

jDopular votes were added new ones far more objection-

able. Candidates now no longer limited themselves to

persuasion and entreaty, to recommendation and promises,

but proceeded to purchase votes. We are not informed

how long this evil practice had already existed when,

in the year 181 b.c., energetic measures were adopted to

prevent it. It must have been difficult to discover the

first instances of bribery.^ Evils of this kind are at first

so bashful and secret, they increase so gradually and im-

perceptibly, that they are not noticed before some amount
of mischief has been done, and until they have grown so

formidable that it is no longer possible to grapple with

them successfully. Thus the Lex Cornelia Bsebia, which

was passed in the year 181 b.c., at the instigation or at

least with the co-operation of Marcus Porcius Cato,^ Avas

utterly useless, althougli the punishment which it threat-

ened for bribery was ten years' incapacity for holding

office. The same fate attended a law of the year 159.^

' That bribery and corniption must have been rife at the time may be

inferred from Livy, xxxvii. 57, 9. In the j'ear 189 b.c. there were no less

than six candidates for the censorship, and among them Manius Acilius

Glabrio, ' in quem, quod multa congiaria hab\ierat, quibiis magnam partem

hominum obligaverat, favor populi se ineliuabat.' The congiaria were not

only presents of oil, such as are mentioned by Livy (xxv. 2, 8) as having been

distributed by P. Scipio, 218 b.c., on the occasion of his election to the jedile-

ship, but thej^ included presents of mone}', corn, and wine to the electors.

Acilius Glabrio lost his election, in spite of the favour which his congiaria

had secured him, by a criminal prosecution instituted against him by his

rivals, who charged him with embezzlement in the war with Antiochus. The

criminal law was thus called in to decide the chances of contested elections.

See below, chap. xvi.

- Lange, Tiöm. Alterih. ii. p. 241. That this law was directed against

briber}' may be inferred from Polybius (vi. 56), in whose time, äs is apparent

from the passage in question, bribery was very well understood in Home.

Comp. Lange, Eöm. AÜerth. ii.p. 618. Becker, Eöm. Alterth. ii. p. 41.

^ The Lex Cornelia Fulvia. Liv. epit. 47.



THE ADMINISTRATION OF THE REPUBLIC IN GENERAL. 93

One especially dangerous mode of influencing- elections CHAP,

whicli is altogether incompatible with public order had not ._
,

'

.
^

at that time made its appearance in Rome. Actual force ^°'^H^ "^

was not yet employed instead of persuasion or bribes, popukr

When it became customary for one party to belabour their

opponents with cudgels and swords in order to make sure

of a majority of votes, then not only the freedom of elec-

tion was lost, but there soon was an end of elections

altogether and of the republican constitution. But there

was yet another method of gaining the favour of the

electors, a method that could not be attacked by

penal laws, because it formed an essential part in the

organization of the Roman state and the Roman religion.

The magistrates were charged with celebrating at the

public expense the solemn games that took place every

year on the occasion of several religious and national

festivals. After the creation of the eedileship the rediles

had the management of these games. As public funds

were voted but sparingly for such purposes, the magis-

trates saw themselves called upon to supply at their own
charge means for the more splendid exhibition of the

games. They thus rendered a service to the gods and the

community, and naturally no one could find fault with

them if they obtained the favour of their fellow-citizens

by such acts of liberality in a public cause. The sedileship

was the preliminary step to the prsetorship and the

consulship, and the custom became gradually introduced

that those men Avho aspired to the posts of honour

were obliged to purchase their chance of success by the

splendour of the spectacles they offered to the people.

Nor were such spectacles restricted to the sediles or to Gradual

the public festivals which came round periodically every
oTthe "fvic

year. Other occasions were found. Funei'als offered character.

op]3ortunities for the games of gladiators and theatrical

representations to be given by the heir of the deceased. A
general engaged in war might make a solemn vow, and in

consequence of such a vow he could hope not only to

obtain military advantages, but he could also parade his
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B(^OK merits before tlie eyes of the people by celebrating votive

_ / . games for their amusement. If on such occasions the

people were entertained, or if oil and meat were distributed

among the poor,' this could hardly be looked upon as an

open bribe; but it served to gain precisely the same object

and contributed together with a thousand other causes to

undermine the independence of the Roman citizens, to

lower the right of citizenship to the level of a claim to

public support, and to hasten the time when the Roman
citizens were glad to exchange their birthright for bread

and games.

The art of It was a vain attempt that was made, in the year

votes.
° l'^9 B.c., by the Lex Gabinia to neutralise by a process of

secret voting the influence that bribes and other devices

had upon the electors. All the evils connected with

elections continued unabated in spite of the ballot laws

(the lejjes tabular ite), and we find that the art of elec-

tioneering in the latter period of the republic was brought

to such j^erfection that no manner of persuasion, bribery,

deception and intimidation was excluded. Tlie laws on

secret voting were as powerless to produce honesty of

electors and candidates in Rome as ballot laws are at

present. The object of direct bribery by means of

money, as well as indirect bribery in the shape of

games and public largesses, was to recommend the person

of a candidate to the people. But this alone was not

sufficient to defeat candidates of the opposite party. One

might, it is true, hope to oust an opponent by offering a

higher price for the votes of the electors, but this process

often presented difficulties and was always very expensive.

Another method was therefore invented for securing an

election. It became custom ai'y to bring legal actions

' A visccratto is mentioned Ly Livy, viii. 22, as early as 328 b.c. for

political purposes : Et populo visceratio data a M. Flavio in fuuere matris.

Erant qui per speciem hon':'rani3e parentis meritam mercedem populo solutam

iiiterpretarentur, quod eum die dicta ab sedilibus erimine stupratse matris

familiae absolvissent. Data visceratio in prceteritam iudicii gratiam honoris

etiam ei causa fait, tribunatuque plebei proximis comitiis absens petentibus

praefertur.
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against opposing candidates, which in case of condemna- CHAP.

tion would put them out of the way, or even in case of ,J -

failure might discredit them and diminish their chances of

success.^ The administration of law was thus degraded

to serve the rival ambition of political partisans, and

unfortunately opportunitie3 presented themselves often

and easily for serving this purpose. Every Roman had

the right of coming forward as a prosecutor, and few

statesmen were so upright in their dealings or so fortu-

nate that they offered no handle for an impeachment.

Was not even Cato, the model of a true Roman of the old

type, prosecuted no less than forty times? It was pre-

cisely in Cato's time that prosecutions of public men were

in vogue, not for the purpose of punishing offences, but in

order to gain political objects. We shall see, when we
come to speak of this subject in detail, to what extent the

administration of justice was interfered wath and injured

by suits of this kind.^

If we examine the position of the Roman magistrates Dignity of

in general, especially of the supreme magistrates, the mao-is-

consuls, and if we compare them with the magistrates of trates.

other republics of antiquity, we can fully understand how
Polybins recognised in the Roman magistracy a mon-
archical element. They were distinguished from their

fellow-citizens by the dignity and splendour that sur-

rounded them, by an escort of ofiicial attendants^ tlie

consuls especially by the much-feared lictors. They had

precedence in all public and private assemblies ; through the

auspices they were supposed to have constant communica-

' It seems that even during the progress of a criminal trial the accused

was debarred from presenting liimself as a candidate for election. This

happened in the case of Catiline. Aseonius in Orat. in Toga Cand. p. 89:

Professns est Catilina petere se consulatiim. L. Volcatius Tullius consul

consilium publicum habuit, an rationem Catilinse habere deberet, si peteret

consulatuin : nam quserebatur repetund arum. Catilina ob earn rem destitit a
petitione. So also M'. Atilius Glabrio retired from his candidature for the

cen.sorship in 189 B.c., when a charge of embezzlement was brought against

him by the party of the rival candidates. Liv. xxxvii. 57. See above,

p. 92, n. 1.

^ See below, chap. v.
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V— ^

—

' the senate and the people in public festivals and games,

they appeared especially as the men invested with the

majesty of the Roman jjeople. Their formal independence

of the senate was more conspicuous than their actual

dependence, and the latter they could cast off if they had
the courage to do so. By their criminal jurisdiction they

kept the citizens in awe, still more the soldiers through

their military command. With regard to subjects and
allies they were permitted to act almost entirely as they

chose ; they had the right to reward the soldiers, to dis-

tribute booty, and to give dispensation from service. They
were responsible rather to their party than to the laws.

The bare idea that the people as such and of their own
accord should call a magistrate to account probably seemed

preposterous to the Romans. The people were appealed

to only when a member of a powerful party thought fit to

venture on the impeachment of a magistrate. In ordinary

times the political fluctuations on the surface did not dis-

turb the popular masses in the depths below.

Legislative One thing that contributed considerably to assure to

Roman ^lie Roman magistrac}' a high position was the apparent
Biagis- freedom with whicb thev determined the passing of
t rates.

~
. .

i &

new laws and changes in the constitution. Not only did

they invariably make the proposals for all real acts of

legislation, and not only were the laws called by their

name, but a great number of administrative reforms

—

nay, of actual changes in the law and constitution—were

accomplished by mere magisterial proclamations.^ Thus

the preetorial edicts developed the civil law; the censorial

measures with regard to the census gradually reformed

the constitution ; and the consuls changed the military

service and the organisation of the army. Naturally

these innovations were usually discussed in the senate
;

they were far from being arbitrary acts of individual men,

yet they plainly proved the power of the office in virtue

' By virtue of tlie i«s ct?/tr?i£^i possessed by the magistrates. See Lange,

Hörn. Alterth. i. p. 386. Mommsen, Bom. Staatsr. i. p. 151.

.
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of which they were made. Camillus and, at a later time, CHAP.

Marius appeared to the people as reorgunizers of the army ; — _,-'—

'

the censors Appius Claudius, Q. Fabius, and all the

later ones who regulated the registration of citizens in

the various tribes apparently effected their constitutional

reforms merely by virtue of their official authority. Their

measures as well as the edicts of the praetors had the force

of law until they were altered or suspended by another

magistrate at a later time. Thus the officials were the

instruments by which continually and gradually public

law was developed without the help of formal acts of

legislature.^

This action of the officials will be discussed in the Coercive

chapters dealing with the different departments of the th7ma<^is-

administration. It will suffice for the present to say that trates.

the commanding position of the magistrates was in great

measure due to their influence as important organs of

legislation. These secondary means, however, were hardly

necessary to clothe the Roman magistracy with dignity

and to raise it far above the people, in sj)ite of the short

term of office to which it was restricted. The ' Imperium,'

the supreme military and judicial authority of the consuls

and praetors, though limited by law within the precincts

of the town, conferred a degree of power to which everv

citizen was obliged to yield. No common citizen could

dream of bidding defiance or of eluding the orders of

such magistrates ; nay, the mere ' potest as ' without the
' Imperium,' with which the other magistrates were in-

vested, conferred the right of imposing fines and punishing

instantly every atteinpt at resistance. The lictors of the

consuls, the attendants of the other magistrates were

always ready to enforce not only obedience to their orders,

but due attention to those marks of respect which were

' The edicts of the Roman mapistrates were of wider scope and had far

more the character of laws than the administrative rules determined by the

chiefs of the different departments of state in modern times. They trenched

upon the legislative powers of the popular assembly, whose law-making had
nothing of the feverish assiduity of modern parliaments. Comp. Lange, Eöm.
AUerth. ii. p. 555.

VOL. IV. H
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due from every citizen to the men invested with public

authority.'

The power of the magistrates received additional

strength from the fact that they were, as it was technically

called, in the possession of the public auspices

—

i.e. that

they had the right of communing with the gods for the

purpose of obtaining the divine approval for all public

acts. In this important function they were not dependent

upon the goodwill of the priests, but made use of the

priests as their servants without allowing them any

independent action. It will be more clearly shown in the

section treating of the religious institutions how this

independence of the civil power served to effect a complete

unity between state and religion, and to prevent every

possibility of a dispute.^ Thus the Eoman magistracy,

although not free from defects, was strongly organized to

bear up the power of the state, and well qualified to

uphold the laws within and to guarantee security from

without.

' Compare Lange, Rom. Älterth. i. p. 588.

^ The struggle between Church and State, «hich has been, and still is, so

baneful in modern Europe, was unknown in Greece and Rome.
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CHAPTER IV.

THE MILITARY ADMINISTRATION.

The consulship was always regarded as the highest office ' CHAP,

in the Eomau republic, and its chief duty was the com- ~_

—

J-—

•

mand of the army in time of war. The protection of the ^'"^"^T.i,.•J -I ance oi i lie

citizens from external enemies was thus recognised as the consular

first condition for the existence of the state. The consuls

were looked upon as the true successors of the kings, and

in the beginning of the republic wielded for limited periods

the whole civil and military power w^hich the kings had

enjoyed for life. By degrees their sphere of action was

narrowed, various branches being separated from it to be

entrusted to special magistrates. After the establishment

of the prsetorshij), in the year 366 b.c., the consuls were but

rarely and exceptionally commissioned to act as judges,

and only by especial decrees of the senate." They never

performed the official duties of the censors, Eediles, or

qusestors. The simple form of the original constitution

became more complicated by the multiplication of offices,

whilst at the same time the Roman dominion expanded

over subject territories. So it haj^pened that what the

consulship lost in variety of functions it gained amply in

the greater importance of those that were left to it as the

first magistracy of the ruling state of Italy.

Apart from the transfer of some parts of the adminis-

tration to other magistrates, little was changed in the con-

' Hence the Greek designation, uTrarot, or chief magistrates, for tlie

consiils, and the ciistora of using their names for tlae official notation of the

year.

^ Liv. xxxix. 14, 6: Patres quaestionem de Bacchanalibus sacrisque noc-

turnis extra ordinem consulibus mandant. See Mommsen, Rom. Staatsreoht , ii,

p. 101.
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,_ / _. safely be asserted that in no state in the world has any

Military office Undergone so few alterations during such a length of

the 'con-
time. Next to the general administration military affairs

suis. engaged chiefly the attention of the consuls. • The con-

tinual wars scarcely allowed any interruption in their

military duties, and as the theatre of war became further

removed from Eome, and military operations assumed

larger proj)ortions, the position of the chief commanders

necessarily became more independent than it had been

during the short summer campaigns of the older time in

Latium or Samnium. The consuls were more and more at

liberty to determine the course of the war themselves, and

it became more and more difficult for the home govern-

ment

—

i.e. for the senate—to exercise aiiy real super-

intendence or control over them. This became very

perceptible as early as the wars with Carthage. Tims the

two elder Scipios were in fact unrestricted in their military

operations in Spain, and the conqueror of New Carthage

could dare to oi^jjose his will to that of the senate. This

independence of the consuls increased during the wars in

the East and during the later wars in Spain and Liguria.

A Manlius undertook without permission a predatory

campaign against the Galatians ;
- a Cassius attempted to

penetrate into a province that was not assigned to hira ;
^

a Popilius Leenas, a Claudius, waged war against nations

with whom they were commanded to keep at peace.* It is

highly characteristic that in no single instance were the

arbiträr}^ proceedings of refractory generals punished, not

even when a formal accusation was brought against them.

Inliu- Besides this increasing self-will of the generals, they

Rom!m
" began to exhibit after the Hannibalic war a brutal dis-

generals. regard for the demands of humanity, nay, of the rights of

nations and the honour of the Roman name. It is true,

' PolyL. vi. 12. 1 : ol intaToi. .... iraawv eiVi Kvpioi. rwv Sn/J-ocriaii'

irpa^eo)!'. lö. 5 : irepl TroAf'.u"" KaTaffKevrjs Kol KaÖoKov ttjs iv inraiOpois olKOvofiM's

» Vol. iii. p. 163. 2 Vol. lii. p. 22i. * Vol. ii. pp. 202, 423.
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the Romans could at no time boast of extraordinary CHAP.
IV

clemency in their mode of carrying on war, although, from .' .

time to time a touch of chivalrie spirit may be traced in

their actions ; but ever since they began to regard them-

selves as the nation called upon to rule they accustomed

themselves more and more to a shameful and revolting

disregard of every restraint which a common feeling

of humanity, honour, and duty has from time imme-

morial put upon the animal passions. It appeared to

them just and proper that everything should be permitted

in war. They therefore practised not only stratagem and

deception, which have always been excused in war, but

even perjury, falsehood, and cunning, accompanied with

cruelty and a butcherlike brutality that makes us shudder.

The Spanish wars in particular are full of shameful

deeds whicb ought to have caused the national pride to

blush. Public ojjinion in the old world, although less

scrupulous than in modern times, could not justify such

proceedings even in time of war ; and in Rome, especially

in the senate, the feeling of humanity often was roused to

condemn such reckless abuse of power. The perpetrators

of some of the worst misdeeds were exposed to violent

attacks and accusations, but they invariably managed to

escape unscathed ; in fact, the home government proved

incapabje of so ftir controlling the military command of

the generals as to compel them to an honourable and

humane mode of warfare.

In projjortion as the disposition of the generals became Military

more savage, their military incapacity increased. Year '"^iipacity

after year the brave Roman soldiers were led almost at consuls.

random, to be surrounded by rude but warlike barbarians

in forests or mountain passes, to be taken prisoners or to

be butchered wholesale. The history of the Spanish, the

Ligurian, and the Gallic wars, though coloured by party

spirit in favour of individual families and of the Roman
people, nevertheless exhibits so many disgraceful de-

feats that the final victory of the Romans can be ex -

plained only by the enormous disproportion between the
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Eoman state and the small and isolated tribes of bar-

barians.

The warlike spirit and discipline araon^ the soldiers

also decreased in proportion to the incapacity of the

generals. The Italians, though originally possessed of fine

military qualities, not unfrequently lost even their courage,

the first and most important condition of success.' But
as regards military spirit, discipline, order, subordination,

nnd indifference to fatigue or privations, these virtues

became so rare that every new general who was sent from

Rome and who, like Scipio ^milianus, recognised the im-

portance of these things, was obliged to begin by reor-

ganizing the army and accustoming the men to work,

to march and to practise self-denial, order, and obedience.^

The organization of the army was still based upon the

same foundations which had come down to the republic

from primeval times, and had been constantly adapted to

times and circumstances. The most essential part of it

was this, that every Eoman citizen was liable to military

service. This institution, it is true, was by no means

peculiar to Rome. It was in principle the law of every

ancient state. But the Romans organized this universal

military service with particular care and skill ; they carried

it out strictly, and preserved it at a time when the Greeks

had long given it up and were accustomed to employ

mercenary troops. It has been repeatedly pointed out ^

that the superiority of the Romans over the Carthaginian

mercenaries was owing to the fact that their armies were

composed of citizens.

It is a striking proof of the natural aptitude of the

Romans for military life that we find even in the earliest

times the people organized as an army according to

classes and centuries, by Avhich means they contrived

with much skill to adapt the military service to the dif-

ferent ranks and degrees of citizens.'' This arrangement

was made to suit a time when regular military pay was

Vol. iii. p. 399.

Vol. ii. pp. 110, 461.

- Vol. iii. p. 404.

* Vol. i. pp. 62, 68.
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not jet known. As wealth began to increase, and as CHAP,

society became more artificial, it became necessary to de-

vise means for rewarding the soldiers for their services.

This gave rise to the introduction of military pay (400 B.C.),

by which the difference of the five property classes in the

army necessarily was made to vanish. From this time

forward the organization of centuries remained only in

use for regulating the voting in the comitia centuriata. It

no longer corresponded with the actual arrangement of

the army, and the latter underwent considerable changes.

The cavalry was now no longer formed out of the Infantiy

eighteen political centuries of knights, but of all those cavalry

younger men indiscriminately who were fit for that kind of

service, and it soon began to take a more important posi-

tion in the army. The men were now heavily armed, whereas

they had previously been light-armed.^ They received

three times the pay of the infantry, and were principally

chosen from among the sons of wealthy families, because

they were obliged to provide their own horses. As the

care of these horses naturally devolved upon them also in

time of peace, and as they therefore could not—like the

foot-soldiers— retire from their profession after a cam-

paign, they formed the beginning as it were of a stand-

ing army. To these horsemen were joined the knights of

the old eighteen centuries of cavalry, who had in earlier

times received a horse from the state [equus loiiblicus) and

money for its keep(rt?s eqtiestre)—a custom which was now
retained in form, though probably in form alone.^ Among
them were the young noblemen— the sons of magistrates

and senators—who performed their military service in the

' Polyl)ius, vi. 25, 3 : ö Se KaöonALaixhs rSov Inveaiv vvv iart ica.pa-K\i](noi

tS rcov ''EWi)Vitiv • rh Se iraXaihu irpwrov /xei' OwpaKas ovk elxof, aA.A.' eV

irepi^wixaaiv (Kiv5wevov. This passage is of tlie greatest importance. It

altogether disposes of the stories which represent the Roman knights of the

earliest period as the principal and most effective part of the armies.

2 The expressions eqmwi adimere, vende equum, employed by the censors on

the occasion of drawing up the lists of the equestrian order, had no more

reference to actual horses than the 'acceptance of the stewardship of tlie

Chiltern Hundreds,' professed hy an English member of Parliament, has to

that ancient and honourablo office.
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cavalry, mostly as orderlies, or in the select body-guard of

the generals. It is not probable that they furnished many
effective horsemen for the ordinary cavalry of the legions,

for it became customary by degrees that the members of

the eighteen centuries should not quit them when they had

reached an advanced age and could no longer perform

actual service.'

Thus the Eoman cavalry in the period after the reform

of the oldest military system

—

i.e. after Camillus—was

made up of two distinct parts, the old knights of the

eighteen centuries who received no pay, and the paid

cavalry, who were chosen from among the more wealthy

citizens, though there was as yet no regular census equester

before the time of Gracchus. The value of this latter

portion of the army in actual war must not be estimated

very high. The strength of the legions always lay in the

infantry, even after the cavalry had been heavily armed.

The militr.ry history of Eome excludes all doubt on this

score— at least, in those times of which we have trust-

worthy information. The Roman cavalry was not a match

for either the Numidian, the Gallic, or the Thessalian

horse ; nor was it ever able to contribute materially to

secure victory. The old stories about the heroic deeds of

the knights in the battle of Lake Regillus and elsewhere

are probably mere fictions. Another circumstance prov-

ing the inefficiency of the Eoman cavalry is that the con-

tingents of the allies were always far larger than those of

Roman citizens.- It was not until it became general to

' This custom was probably introduced at an early date by equites wbo
had served their time, and who, having no centurie senioriim assigned to

them, continued to vote with the knights in actual service. In fact, there must

at all times have been members of the centuricB equitum forming a kind of

reserve. This circumstance was the first step in the change from the military

character of the equestrian body to mere voting centuries. The cavalry

became more and more ineffective. Hence the motion of Cato to increase the

number of centuries. See Cato's Fragm. ed 'Jordan, p. 66.

- The proportion of cavalry furnished respectively by the Eomans and

their Italian allies was not always uniformly the same. Sometimes the allies

had to supply double, sometimes three times, the mimber of horse fur-

nished by Eoman citizens. The latter proportion may be considered the

rule.
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employ foreign—especially Gallic'—liorse that the Eoman CIIAP.

armies were supplied with a cavalry not inferior to their ^—

-

infantry.

The above-mentioned organization was not altogether Insubor-

favourable to military discipline. It was the horse that t^^ horse-

showed the first indications of a tendency to effeminacy, "^^^•

and among them the first traces became visible of coward-

ice and insubordination. The story of the young noble-

men who, after the battle of Cannae, discussed the plan

of leaving Italy is perhaps a little exaggerated for the

glorification of Publius Scipio, who is said to have frus-

trated this ignominious design." But it is not a pure

invention ; and it shows to what extent the elite of the

Roman cavalry had then degenerated from the true

Eoman spirit. This degeneracy had become apparent

even in the first Punic war. In the year 252 b.c. the

cavalry openly refused obedience when the consul Aure-

lius Cotta commanded them to work at entrenchments,

so that he was obliged to appeal to Rome for the j)unish-

ment of the refractory knights.^ The sons of those men
who became more and more conspicuous in the great mass

of Roman citizens as a distinct class of rich merchants,

speculators, and farmers of the public taxes, were a mate-

rial too delicate to be employed as common cavalry sol-

diers. They occuj)ied more and more a privileged position

' A corps of 600 Gallic horse is mentioned in the year 168 b.c., in the

war with Perseus. Liv. xliv. 21, 7: Consul iussus est Cn. Servilio Galliam

obtinenti provinciam literas mittere, ut sescentos eqiiites conseriberet.

2 Vol. li. p. 238.

' Frontinus, Strateg. iv. 1, 22 : Aurelius Cotta consul cum ad opus equites

necessitate cogente iussisset aceedere eorumque pai's detreetasset imperium,

questus apud censores effecit, ut notarentur : a patribus deinde obtinuit, ne eis

prseterita sera procederent : tribuni quoque plebis de eadem re ad populum

pertulerunt omniumque consensu stabilita disciplina est. Valerius Maximus
(ii. 9. 7) completes this interesting account by telling us that the number of

refractory knights amounted to 400, and tliat the punishment of the censors

was their degradation to the ' ararii.' What strikes us most in this extra-

ordinary episode of Roman military life is this, that the imperium of the

consul seems to have been inadequate to punish offences of this kind, and that

it was necessary for him to appeal to the civil government at home, to the

senate, the censors, and even to the tribunes of the people.
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— ,J— eig-hteen centuries of knights ; and the actual cavalry ser-

vice was by degrees transferred to the allies and foreign

auxiliaries. But it was Cains Gracchus who first organ-

ized the knights by a high census as a distinct class of

citizens.' Up to this time the families of the rich citi-

zens who were engaged in business but did not belong to

the nobility never formed by law a special order. They
were de facto a connecting link between the nobles, who
were privileged to rule the state and forbidden by law and

custom to carry on business, and the mass of small trades-

people, peasants, artisans, and labourers.

Qualifica- As in the cavalry so also in the infantry of the Roman

mHitary lögions, the old so-called Servian system of classes and
service. centuries could not remain intact at the time when the

introduction of pay had made it a matter of indifference

whether a man, enlisted to serve as a soldier, was rich or

poor. In the most prosperous period of the republic the

old organization of the army Avas therefore obsolete.

Instead of the five lines of the old phalanx, corresponding

to the five classes of the Servian comitia centuriata, we
find four classes of soldiers in the legion—the velites, or

light-armed troops, and three divisions of heavy-armed

men, called hastati, inincipes, and triarii. These four

classes were selected on the ground of personal qualifica-

tion, such as bodily strength and youth, without much re-

gard to the amount of each man's proj^evty.^ The old class

' There is no foundutioii for the assertion generally made, that the ordo

equester as it existed iu later times is older than the reform of Caius Gracchus.

There was no equestrian census before that time. All that we hear is that

the knights were taken from the wealthy families, but the line of demarcation

between these families and the rest of the people was certainly not drawn

before C. Gracchus.

^ The veUtes 'were taken among the 'youngest and poorest,' according to

Polybius, vi. 21, 7 : Sia\4yoviri T^f avdpcov rubs fjiev veoordrovs Koi irfVLXporaTOvs

els Tovs ypoT<poiJLdxovs (^velites)' robs 8' e|ris toi'tois els rovs acFrarovs KaXovjxevovs '

Tovs 5' aKfj-atordrovs rats rj\iKiais els tovs irpiyKiiras ' rovs Se irpecrßvraTOvs eis

Toiis affrdrovs. Polybius farther relates {ib. c. 2.3, 15) that the soldiers

whose property amounted to more than 10,000 drachmae wore chain armour

instead of breastplates. These men of 10,000 drachmae were citizens of the

first class of the old Servian constitution. It appears, therefore, that in the
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system was in so far inaintaiiied that the utterly poor and CHAP.

indigent were as much as possible excused from military -^ ^—
service : a rule which, of course, could not be observed in

times of distress. Poverty seems, on the whole, never to

have constituted a legal claim to exemption from military

service. A new law was therefore unnecessary when it

was found advisable to demand the services of the lowest

classes of the population.'

The detail of the army organization, including equip- Character

nient, tactics, camj^ regulations, time of service, pay,
^^j^^^^

military punishments and rewards, belongs to the depart- army.

ment of Koman antiquities, and cannot be fully dis-

cussed in a political history.'^ It has already been said

time of PolyLiiis tlie division of the people into classes which still stiLsisted

for voting purposes, had not yet lost all connexion with the military organiza-

tion. It is difficult to understand upon what principle the selection was made

for the diiferent classes of soldiers, if age, strength, and property were all

taken into consideration at the same time. Some sort of compromise must

have been made. Perhaps able-bodied men were ranged among the heavy-

ai'med troops, even if they were too poor to provide themselves with the full

equipment. If the first outlay was borne by the state, the price may have

been deducted from the pay or the men's share of the booty.

' This explains the variations noticeable in different periods in the lowest

property qualification required for actual military service—viz. 4,000 asses

(Polyb. vi. 19, 2), 1,500 asses (Cicero, Be Rep. ii. 22), and 375 asses (Gell. xvi.

10). The statement of Sallust {Jtiff. 86) that Marius in enlisting the capite

censi deviated from the ancient custom is only partially correct. The capite

cettsi were never exempt from military service, biit they were generally passed

over as inferior material for the army. When occasion required they were

employed for naval service or for the formation of city legions [Icij/onts

urbaiKB), which probably were a kind of reserve corps for the defence of Rome.

In times of emergency, as, for instance, in the Hannibalic war, when even

slaves were admitted, it is not likely that the cajyitc censi were excused.

Polybius expressly states (vi. 19, 3) that the citizens estimated below 400

drachmae were employed «is tV vavTiKrjv XP^'-'^"
' ^°-^ ^^ irore Karfmiy-p rä

rrjs irepiTTäffecäs 6(pei\ovcrL Kai t^^Cv CTpareuei»' tlKOffL crrpareias fviavaiovs.

The legions were raised ' tributira '

—

i.e. according to tribes, each tribe

having to furnish an equal number of recruits. It may be worth while to

inquire by what process the Romans adapted the contingent of every tribe,

the number of which gi-adually rose from twenty-one to thirty-five, to the

strength of the legion, which was not increased in proportion, but ranged only

between 4,200 men and 5,000. It seems that this adaptation was possible

only by a gradual diminution in the number of men forming one military cen-

tury or company. The original number requisite to form a century was no

doubt one hundred, as the name ccnturia implies. At the beginning of the

republic, when the number of tribes was twenty-one, two such centuries of
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BOOK tliat tlie consistency and regularity with wliich the prin-

,-L_^ cij)le of universal compulsory service was carried out in

Rome was one of the chief causes of the superiority of

Eonie over all the other states of antiquit}-.^ The Eoman
armies were not formed of professional soldiers but of

citizens. They were a militia force, disbanded every year

to be reconstituted when required, and possessing no

permanent staff of officers. However, the principle of

universal compulsion to serve was not carried out quite

rigorously, any more than it is in modern states. A
selection among those required to serve is inevitable

when, as is always the case, they cannot all be enlisted

:

and thus it happened that some citizens liable to serve

were more often found in the ranks than others. War
has especial attractions for some. Hence a large number
of volunteers presented themselves for the Eoman armies,

especially when there was a prospect of booty.^ The Han-

one Imndrftd each taken from each tribe would form a legion of 4,200 men.

This was the normal strength of the legion. For more than one hundred

years, until 387 b.c., the number of tribes remained stationary, and the

strength of the legion likewise. Then four new tribes were added. Thus the

legion rose to 5,000, the same number of full centuries, or 200 men, being

raised from each tribe. Livy says, viii. 8, 14 : Scribebantur autem qxiatuor

fere legiones quiuis miUibus peditum. The tribes were gradually increased to

twenty-seven, twenty-nine, thirty-one. thirty-three, and finally to thirty-five in

241 B.c. If the government had gone on raising 200 men from every tribe,

the strength of the legion would have swelled at last to 7,000 men. This was

avoided by diminishing the number of recruits levied from each tribe. Finally,

as it seems, the original strength of the legion of 4,200 men was restored

( Pülyb. vii. 20, 8), and at the same time the strength of the century o

company was fixed at sixty men. Two companies of sixty men, or 120 men,

from each of the thirty-five tribes would produce a legion of 4,^.00 men, a pro-

portion which suited the strength of the legion and the number of tribes. It

seems not unlikely that the reduction of the century from one hundred to sixty

was made gradually to suit the increasing number of tribes.

' It is clear that a slave-holding state can more easily carry out the prin-

ciple of universal military service than a community of freemen alone. Slaves

not being allowed to carry arms would in time of war continue their peaceful

occupations, raise food, and supply the necessary articles of consumption. The

fetates of antiquity, which were all slave states, therefore "enforced the principle

of compulsory service only so far as the free citizens were concerned. They

knew nothing of public duties or public privileges which included all human
beings alike.

* Liv. xxxi. 8 ; xxxii. 9, 1 ; xxxvii. 4, 3. Vol. iii. p. 26.
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nibalic war and the service in the i)rovinces, which lasted CHAP.
. . IV

for several years, especially in Spain, could not fail to ,-^—

-

estrange a portion of the citizens from their peaceable

occupations, and to bind them permanently to the adven-

turous career of soldiers. Thus we find that favourite

leaders could without difficulty induce numbers of volun-

teers to continue their service beyond the time prescribed

by law.' Cohorts of veterans and praetorian guards were

formed and constituted select bodies, distinct from the

regular legions.'^ Thus the beginning was made for the

formation of standing armies, such as those with which

the civil wars were waged, and which at a later time

formed the military streiigth of the Empire.

But it was not always by their own free will that the Term of

soldiers continued to serve beyond the legal time. As service?^

early as the first war in Sicily they had been compelled

to remain longer ; and this kind of compulsion was again

resorted to and applied on a larger scale the further the

theatre of war was removed from home and the longer

the wars lasted, as was especially the case in Spain. In

that country Romans and Italians grew old in arms
;

they sometimes settled there and married Spanish wives,

and their descendants were a half-Roman population.

This was the origin of the municipium of Italica and of

Carteia, which were the first Italian settlements beyond

the confines of Italy.' But the troops compelled to re-

main so long in active service sometimes became discon-

tented, and military discipline was thereby seriously

endangered. An instance of this occurred in the year

180 B.c., when it was found necessary to allow the praetor

Q. Fulvius Maccus to bring the veterans back from Spain

' This was done by P. Cornelius Seipio when he accompanied his brother

Lucius as legate to the Syrian M-ar. VoL iii. p. 136.

- The first of whom this is reported is the younger Seipio Africanus.

PauUus Diac, s. v. ' Pretoria co/iors.' Appian, Hif<p. 84. Such sobliers received

sixfold pay.

' Appian, Hisp. 38. This municipium of Italica on the Bsetis, in the

neighbourhood of the modern Seville, liecame afterwards famous as the birth-

place of both Trajan and Hadrian. The settlement of Carteia received the

rights of a Latin colony in 171 b.c. Liv. xliii. 3.
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to Rome. It seemed that the troops would not submit to

be kept any longer in the province.'

Military service must have assumed the character of a

profession sooner among the officers than among the

common soldiers. A man could be qualified for a post of

command only by serving some length of time. An able

legionar}^ tribune would be sure of being re-elected when
new armies were formed.- This was likewise the case with

the centurions. These two classes of officers of inferior

rank occupied a position in the army similar to that of

the clerks [scribcv iniblici) of the magistrates in Avhat may
be called the civil service. They were well versed in the

technical part of military duty, and without the assist-

ance of such subalterns the generals could no more have

undertaken the supreme command in the field than the

magistrates could have conducted the administration in

peace without a staff of well-drilled clerks. As we have

already seen, and as appears from the nature of the case,

the cavalry assumed the character of a standing army
even before the infantry. It takes a longer time for a

horseman than for a foot-soldier to learn the service
;

and a cavalry horse once trained must of course be con-

tinually looked after and kept in serviceable condi-

tion, a task which can be best performed by its own
rider.

Thus circumstances contributed on all sides to the
tion of the formation of a distinct military class, more or less sepa-

rated from the generality of the citizens who were en-

gaged in peaceable pursuits. But it was a principle

strictly adhered to in the good time of the republic that

the Roman legions should consist only of Roman citizens

and Italian allies {socii). No trooj^s were allowed to be

' Liv. xl. 35. The messengers of Flaccus reported to the senate that it was
absolutely necessary to let the army return from Spain : ita enim obstinates

esse milites, ut non ultra retineri posse in provincia viderentur, iniussuque

abituri inde essent, si non dimitterentur, aut in perniciosam, si quis impense

retineret, seditionem exarsuri. lb. c. 36.

^ On the election of military tribunes see Becker-Marquardt, Rom. Alterih.

iii. 2, p. 276.

Composi-
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levied in the provinces. However, intimes of distress this CHAP
. , IV.

principle was sometimes disregarded, and during the Han- • ^—

-

nibalic war we find frequent mention of irregular troops,

raised beyond Italy, and according to no fixed, acknow-

ledged rules, but as circumstances permitted and dictated.^

Such troops may have been employed more often than it

would appear from the scant}^ mention of the historians
;

but the relations of the provincials to Rome would have

been entirely altered if they had been called upon to fur-

nish troops regularly. As a rule, they were excluded from

military service, and thus they remained weak and spirit-

less subjects, void of the feeling of dignity and self-

respect.

A striking anomaly in the militar}' system of the Irregular

Romans, which was, on the whole, so strictly regulated,

was exhibited by the corps of irregulars formed as early

as the Hannibalic war, by commanders enjoying local in-

fluence and popularity. Thus the farmer of taxes T.

Pomponius Yeientanus, in the year 213 b.c., waged war

against Hannibal, in Bruttium, with an army collected by

himself ;
^ and P. Scipio completed his forces (205 b.c.) by

about seven thousand volunteers, composed of Umbrians,

Sabines, and other Italians. The town of Camerinum alone

sent him a cohort of six hundred men ; and other towns

voluntarily contributed provisions, arms, and materials

for fitting out the fleet.^ This manner of obtaining

armies and military stores is either a sign of great distress

or an indication of the decline of a state. In Rome it

was the former. At a later period, in the civil wars, am-

bitious leaders followed the example set them by the

patriots of old, and collected armies willing to obey them
alone personally, without regard to the constituted autho-

rities.

' Such irregulars are called ' tuniultuarii milites,' because the}^ were

raised in case of panic (tumultus) or sudden alarm and danger. Liv. xxxvi. 2,

7 : Si tumultus in Hispania esset, placere tumultuarios milites extra Italiani

scribi a prsetore. Liv. xxxv. 23, 8 ; xxxAni. 2, 8.

2 Vol. ii. p. 318.

ä Vol. ii. p. 418.
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BOOK If, ill the earlier ag-es of her history, Rome appears as

,J— a great military power by land, this is easily explained.

The The Romans were not a trading nation ; the city of Rome
navy! "^^as not a seaport ; the entire strength of the young

republic was directed against its enemies on the Italian

continent, not agai]ist any insular or maritime state. But
the case was altered in the war for the possession of Sicily,

which was waged against the first naval power in the

world. Now the Romans were obliged to venture on an

element with which they were naturally not familiar.

They did so with great resolution and with great success.

But although all the wars that followed required a further

development of the naval power, we cannot fail to observe

that after the termination of the first Punic war less at-

tention was bestowed upon naval matters, and that the

Roman fleets shrank, in numbers and size of ships as well

as in efficiency, almost in the same proportion as the

power of Rome grew more imposing. The naval battles

in the first Punic war, the gigantic armaments employed,

and their astonishing successes, have no parallel in the

ensuing Avars with Carthage, with the Illyrians, with

Macedonia, with the Greeks, and the Syrians.^ N"ay,

more ; Rome did not even know how to establish an

effective maritime police. Piracy flourished.'- The com-

munication between Rome and the provinces became so

insecure that the transport of provisions and materials of

war to the armies beyond the sea was often interrupted,

and the Roman troops were obliged to undertake long

and fatiguing marches instead of being conveyed to

their destination by the shortest sea-route.^ One would

have expected that Rome in extending her dominion

beyond Italy would have recognised the advantages of a

powerful maritime force. Italy lies in the very centre of

' Vol. iii. \). 78.

^ As early as 181 b.c. the towns of Tarentum, Brundusium, and even Mas-

silia complained of the depredations of pirates. Liv. xl. 18, 4.

3 Vol. iii. p. Ifi7.
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the large basin the coasts of which formed her territory. CHAP.

Separated by the range of the Alps from the remainder of -_ , ' .. ,

.

the continent, she, in point of fact, almost enjoys the ad-

vantages of an insnlar position. But it was impossible to

make full use of these advantages, because the naval

power was not fully developed.

The cause of this strange phenomenon must be sought Roman

for, in the first place, in the antipathy of the Italians for
[i^'^

gg^"^

the sea. Whilst the Phoenicians and Greeks felfc at home
on the unsteady element, the Romans never ceased to

have a kind of internal horror of the dangers of the ocean.

Old Cato expresses probably not his own opinion only, but

that of the majority of his countrymen, when he regrets

ever having undertaken a voyage to a place that he could

have reached by land. Horace ^ expresses a similar feeling

in describing the first navigator as something like a mad-

man or a superhuman Titan. We may rest assured that

the majority of the Roman soldiers and generals shared

this feeling and detested the naval service. The great

numbers of deserters which the victorious Romans fre-

quently compelled the Carthaginians and others to deliver

up to them consisted chiefly of Italians who had been

compelled to serve on board the fleet.

As a result of this dislike for everything connected Roman

with naval affairs, we meet with the strange fact that the

Romans burnt the hostile ships that fell into their hands,

instead of employing them in their own service. Even on

the first opportunity which they had for getting possession

of a fleet, on the capture of Antium, the ships of the

Volscians were not taken to Rome. Their ' rostra ' alone

were brought home to decorate the orator's platform;

and the harbour of Antium was neglected.^ After the

victorious termination of the Hannibalic war, the Cartha-

ginian fleet was burnt in the same manner. The Romans
consequently did not think it necessary to have regular

ofiicers for naval service. Instead of aj^pointing com-

' Horat. Od. I. iii. 9. " Vol. i. p. 368.

VOL. IV. I
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BOOK manders of the fleet {duumviri navales) annually, tliey

> ,-—' treated this post as an extraordinary one,' and the ships

when they were no long'er required, tog-ether with the

harbours, wharves, and all appurtenances, were left to

decay.

Decay of This gradual decline which we notice in the efficiency

fleets
^^ ^^^ Roman navy is a corroboration of the conjecture

made in a former volume,^ that the astonishing success of

the naval power of Rome in the first Punic war was due

principall}' to the aid rendered by the ships of the Italian

and Sicilian Greeks. In proportion as the Greek towns

in those parts lost their old wealth and prosperity, the

Roman navv became more and more insignificant. As
the Romans had no inclination or ability for maritime

affairs, the decay of the fleet could only have been pre-

vented if they had continued to employ conquered or

allied maritime communities to form the bulk of their

fleets, as they had done until the end of the first Punic

war. But with regard to the provinces beyond Italy,

Rome observed a course of practice fundamentally differ-

ent from that which was followed with respect to the

so-called Italian allies. The provincials were not entrusted

with arms. They paid tribute instead of serving in the

Roman armies.^ In Sicily, Africa, Gaul, and Spain, the

Roman senate did not like to have subjects possessing

ships of war, and able to use them, Qx\y more than they

would entrust them with the privilege of serving in the

legions or forming legions of their own. The same

jealousy that caused the statesmen of Rome to decree the

destruction of Syracuse, Carthage, and Corinth, would

not allow a new naval power to spring up in any of

these places.

Romnii Lastly, the bad administration of the Roman finances

probably had a share in the decay of the fleet. An efficient

naval establishment could have been maintained only at

' Only occasionally duumviri navales were elected^for instance, in 181 b.c.

Liv. xl. 18, 7.

' Vol. ii. p. 5-1. ^ See Lelow, chap. x.

naval

fin.mee.
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very considerable annual expense for ships, crews, and CHAP,

harbours. The Roman financial system was too rude and __£JL_^
too primitive to furnish the means for such an additional

expense, even if the ruling families had been less wasteful

in the application of the public property for their own
advantage. The Romans, therefore, when they required

ships, adopted various expedients suggested by the emer-

gency. New ships were built, old ships were repaired, or

the allies were compelled to furnish ships ; but these hasty

contrivances often were insufficient and caused great in-

convenience and even humiliating disasters. Thus matters

continued through the whole of this and the following

period, rather growing worse than better, so that at length,

in the time of Caesar and Pompeius, the pirates had almost

unlimited command of the Mediterranean.

The care of public roads may be considered a branch Roman

of the military administration. The great highways which,
^°''^'^'^'

starting from Rome as their central point, traversed the

whole of Italy in all directions, were made in the first

place, not for the convenience of trade or social inter-

communications, but for purposes of war. No place could

be considered as conquered and firmly united with Rome
as long as it was not easily accessible to the legions.

Kence the conquest of Campania was followed by the con-

struction of the Appiau road to Capua ; the subjection of

Samnium, by the continuation of this road as far as Brun-

dusium ; and the extermination of the Senones and the

colonisation of their territory, by the making of the Flami-

nian road. The Romans were the first nation of antiquity

that recognised the importance of good roads for the

government of a large empire. The magnificence of their

achievements in this department has been equalled and
surpassed only by the great engineering works, the rail-

ways, bridges, tunnels, and viaducts, of our own time. It

is characteristic of the diff'erent direction taken by the

political and national development of the Greeks and
Romans, that the former devoted all their attention to

the navy, and neglected the roads by land, whereas the
1 2
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BOOK latter avoided tlie sea whenever it was possible, and

,_ ^_ . created those magnificent roads which, though construc-

ted in the first instance for military purposes, could not

fail to be of great advantage in furthering peaceable inter-

course.
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CHAPTER V.

THE ADMINISTRATION OF JUSTICE.

The maintenance of right and peaceful order in tlie daily CHAP,

intercourse of the members of a commnnitj ; the removal .
^ ^

and, if possible, the prevention of violence employed by Objects of

one man against his neighbour ; the protection of life and

property from the internal enemies of society—this, to-

gether with the defence from external enemies, is the

object for which every civil order of men has been first

established, and to secure which men submit to restrictions

and sacrifices of personal liberty which the organism of

every state requires. As the military power is set up to

secure protection from external aggression, and armies

march out to meet foreign foes, so the sword of justice

is entrusted to civil magistrates to preserve internal

peace and to restrain those members of the community

who violate it. The magistrates are furnished with suffi-

cient power to assert the common feeling of justice, to

resent all defiance of it, and to settle all disputes and

diflPerences of opinion among citizens ; so that violence,

force, and self-defence, wliicli would be war on a small

scale, are prevented. It is as necessary for a state to have

its organization for internal jurisdiction as it is to have a

military system to secure its independence from without

;

nay, the former is of the two the more essential element.

These two functions of civil authority were originally Extent of

desi^rned for one end—a fact which was distinctly ex- t'^eliomaa
"

.
,

'' impcrmm.
pressed in Rome by the circumstance that the supreme

authority of the magistrates, the imperium, embraced not

only the military but also the judicial power over the

citizens. By virtue of the imperium a magistrate issued
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commands to the army, and by virtue of the Imperium he

sat in judgment over his fellow-citizens. Even the kings

were military commanders and judges in one person, and

after them the consuls likewise. In the name of the

people they fought against the external as well as the

internal enemies of society, both of whom were designated

as perdueUes. This was perceptible even in the outward

form of j)rocedure. The people wei-e conducted to battle

against either foe drawn up in the form of an army ; for

at home the assembly of centuries, at the request of a

prosecutor, judged the disturbers of internal peace, and in

the field it constituted the armed force of the state.

By the establishment of the prsetorship (366 b.c.), the

office of chief judge was separated as a distinct magis-

tracy from the consulship.' Thus, as the organism of the

state was developed by degrees, the two principal branches

of the executive, formerly united, became distinct. We
are informed that in the earlier period of the republic the

chief magistrates were called not consuls but praetors.^ On
the establishment of the new office it retained the old

name of prcetorship, and the chief magistrates were hence-

forth designated as consuls. The prsetors, however, were

* There can be no doiil>t tliat the dictator -wns competent to act as chief

judge. Being invested with the imperium, he had of course the supreme mili-

tary jurisdiction. By virtiie of it he could not only punish all those who were

placed under his command for insubordination, as Papirius Cursor did Fabius

(vol. i. p. 389), but also other citizens whom he judged to be guilty of per-

duellio, as Cincinnatus did Spurius Mselius (vol. i. p. 216). No cases are

reported to show that the dictators also exercised civil jurisdiction. But this

is explained from the fact that the historians only related cases of general

interest, when the dictatorship was resorted to in times of great public dan-

gers. Mommsen {Rom. Sfaafsrechf, i. p. 112) thinks that the purely military

magistrates never had civil jurisdiction.

^ Zonaras, vii. 19 : r6Te (449 b.c.) AeYtrai Trpwrov virdrovs avrovs irpoffayo-

piv6rjvaL, (TTparTiyovs KaXov/xevovs rh Trp6rfpov. Liv. iii. -55, 12: lis temporibus

nondum consulem iudicem, sed prsetorem appellari mos erat. In the ancient

law which required the frator maxinius to fix a nail every year in the wall

of the temple of Jupiter (Liv. vii. 3, 5), the name prcefor maximus designates

the dictator, as chief military commander. In fact prator, contracted from

frce-itor, means nothing else. From it are derived the names of the jwrfa

pratoria of the Roman camp and of the coliors prceforia. See Mommsen, E'om.

Staatsr. ii. 1, p. 70. Becker, Earn. Alterth. ii. 2, 89.



THE ADMINISTRATION OF JUSTICE. 119

far from engrossing the administration of law entirely. CHAP.

Every magistrate continued within the range of his func- __

tions to exercise the judicial authority necessary to

enforce his administrative decrees, and he was bound to

see to the execution of those laws and regulations which

came under the control of his department. For this pur-

pose every magistrate was" empowered to impose punish-

ments and to enforce obedience to the orders which he

issued in accordance with the established laws, and with

a view to securing their execution. Thus the consuls

continued to exercise military jurisdiction over the soldiers

in the field, the sediles took measures against those

offenders who violated the police regulations with regard

to markets and public domains. But the superintendence

of ordinary, civil jurisdiction was after 366 b.c. in the

hands of the prsetors, and they are to be looked upon as

the magistrates who gave a voice, reality and life to all

existing laws, written as well as unwritten.

When the prsetorship was established (366 b.c.) the Tho pie-

consals naturally ceased to exercise the functions of j^^athe

judges, at least in the department of civil law; military rr*tor-

law, of course, was not affected by the change. It was

the intention of the patricians that the plebeians who
could now be elected to the consulship should remain

excluded from the jurisdiction, and it was to gain this end

that the prsetorship was established. The exclusion of

the plebeians from judicial functions continued for a

whole generation till 337 b.c.; but though there seemed

now to be no reason for reserving judicial authority

to the prsetorship, the division of military and jiidicial

functions between the consuls and the prsetors which had

become a custom during the preceding period, from 366 to

337 B.c., remained permanent..

By tiie establishment of the i:)i'8etorship the depart- The insig-

raent of justice had become independent of the general i,usi,icss

political and military administration. Nevertheless the ^'^' ^'"^

original unity of the pra)torsliip and the consulship can

still be traced in many respects. The praetor was always
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r.ooK looked upon as tlie colleague of the consuls.' He was
. ,_".^ elected in the same manner as the consuls hj centuriate

comitia, and, moreover, under the same auspices. He was

furnished with the Imperium, had lictors and fasces.^ He
rej^resented the consuls in town by assembling the senate,

conducting its proceedings, executing its decrees, receiving

the reports of officers employed abroad, and laying them
before the senate, by negotiating with the ambassadors of

foreign states, and by summoning assemblies of the tribes,

not only for the election of inferior magistrates, but also for

purposes of legislation. The superintendence of religious

festivals was also entrusted to the preetor as well as the

duty of watching over the purity of religion, a duty which

one would think ought to have been entirely in the hands

of the pontifices.^ Lastly, the prsetor also sometimes

undertook the conscription of recruits, and was entrusted,

like the consuls, with military commands.

Up to the time of the first Punic war one prsetor only

was annually elected. Then a second was added to con-

duct the jurisdiction between citizens and foreigners.^ A
distinction was now made between the city prsetor {prwtor

urhanus), who was always looked upon as having a higher

dignity, and the foreign praetor [prcetor i^eregrimis). On

* The prsetor was considered to be the colleague—though of lesser rank

{collega minor)—of the consuls. Gellius, xiii. 15, quoting Messala's words

:

Praetor, etsi collega eonsulis est, etc. . . . quia imperium minus prsetor, mains

habet consul. The prsetor could act for the consul, but not in all matters : for

instance, he could not conduct the elections in the comitia centuriata.

- The number of fasces which the praetors were entitled to exhibit was
six, whence th-e Greek designation of the office, ki^awiKeKvs apxh, is derived.

This number was restricted to two witliin the precincts of the city by a Lex
Plast oria. See Becker, BÖ77i. AK. ii. 2, p. 188. Momv[isen, BÖ)ii. Staatsr. i.

p. 305.

' Compare the burning of the pretended books of Numa by the prsetor

Petillius, 181 b.c. Vol. i. p. 33.

* Liv. ep. 19 : Duo prsetores tum prinium creati sunt, Pomponius, De Orig.

lur. 28 : Post aliquot deinde annus, non suificiente eo prsetore, quod multa

turba etiam peregrinorum in civitatem veniret, creatus est alius praetor, qui

peregrinus appellatiTS est ab eo, quod plerumque inter peregrinos ius dicebat.

The Xa\\q -prator fercgrinus was a contraction of the fuller designation fu'st in

use: Praetor qui inter eives et peregrinos ius dicit. Mommsen, R. Staatsr. ii.

p. 178.
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the final establishment of the two provinces of Sicily and CHAP.

Sardinia, probably 227 b.c., two new prsetors were ap- -_

—

^—

-

pointed to superintend the regular government of those

provinces, and still later on two more were added for the

two jDrovinces of Spain. The number of annual praetors

now amounted to six, and so it remained until the legis-

lation of Sulla.

As the praetors had not alone the functions of chief The prge-

judges, but shared with the consuls all the higher branches ^^.-^^^.^q

of the administration, a twofold difficulty arose, which, if j^i^^lgas.

the judicial system of the Romans had at all resembled

ours, would have made them unfit to preside over the

administration of justice. The multiplicity of various

administrative duties would have absorbed too much of

their time, and it might have made it hard for them to

preserve that independence and impartiality which befit

the judicial character. The Romans grappled with both

these difficulties in a most effective manner ; they left to

the judicial magistrate merely the task of expressing in

the technical language of the law the questions at issue

between the litigants. The case was then tried and

determined, not before the praetor, but before private

judges nominated by him with the assent of both parties.

There was a great advantage in this division of the legal

proceedings in two parts—those that were carried on

before the prsetor {in iure), and those that took place before

the actual judge {in iiidicio.) On the one hand, it secured

to the proceedings judicial accuracy and precision, for the

prsetor, in determining the form of the suit, took care that

the technicalities required by the law were observed ; and,

on the other hand, by employing non-professional men as

judges, it preserved a constant agreement between the

judicial decision and the popular standard of substantial

justice. Thus ample provision was made for freedom of

action within fixed rules of the law, and for obtaining

formal as well as substantial justice.

In the earlier ages of the republic, legal actions could Pi;etorial

be brought only in certain prescribed forms called legis
^"^'"^^'*-
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BOOK actiones, which, in accordance with the simplicity of the

^-_

—

^— time, were few in number and bald and jejune in expres-

sion. The parties to a suit were obliged to appear before

the magistrate and to set forth their claims in the words

prescribed by the law for each particular case. Bj this

means each suit was cast in a legal form fixed beforehand,

and often little in accordance with the demand of the

plaintiff. It was then handed over by the magistrate to the

decision of a private judge. In course of time more free-

dom was applied to the procedure by the lex ^hutia,^ which

allowed the magistrates to use a greater amount of dis-

cretion in determining the precise form of the suits.

Having heard both parties, the praetor now drew up his

instructions, in which the point at issue between the parties

was clearly stated, and a private judge was appointed to

decide the question of fact. These instructions were

called formuUe.^ In the drawing-up of them, the Roman
praitors exercised an influence upon the development of

the law, the importance of which can hardly be overrated.

They were always the living interpreters of the feeling of

justice prevailing among the people, and by this feeling

they were guided in framing the formidcB. It was a con-

sequence of this practice that every new praetor on en-

tering upon office made known by means of a public

announcement the formidce which he would employ in his

court. As successive praetors did not usually establish new
principles unless there was urgent reason for it, a perma-

nent code was formed in this manner, not by formal

legislation,^ but by the magistrates in the course of their

' Gaius, iv. 30 : Legis actiones paiilatim in odium venerunt. Itaque per

legem ^butiam et duas lulias sublatae sunt istee legis actiones, efFectumque

est, ut per coneepta verba, i.e. per formulas, litigaremus. At what time the

Lex ^butia was passed is not known.

- Bethmann-Hollweg, Civilprozess, p. 16: The formiila is a written in-

struction of the praetor to the judex, in which the legal question forming the

subject of the suit is precisely set forth along with the general principle of law

bearing upon it, and in which the judex is requested to give his decision after

due inqTiiry into the facts— 'si paret, condemna ; si non paret, absolve.'

^ From the time of the decemvirs downwards, who compiled the laws of

the twelve tables, no oompreheusive act of legislation for the civil law took
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official duties. It is to this free, continual and natural CHAP,

growth that the civil law of the Eomans principally owes -—^—

-

its high degree of perfection.^

The separation of judicial proceedings into the intro- Proceed-

ductory transactions before the magistrate (m iure) and
^-^L'"

the matei'ial investigations with examination of witnesses,

and regular pleadings before the actual judge {in iudicio),

brought with it this great advantage, in addition to

lightening the task of the praetor, that the civil juris-

diction was practised not exclusively by a special class

of lawyers, but by unprofessional men. In the more

important cases senators were chosen as judges.^ Matters

of minor importance, especially those connected with

wills and bequests, probably came before the judges of

the old centumviral court,^ which appears to have been

of plebeian origin.

place. The laws enacted in the legislative asseniLlies of the people were

directed in the first instance to the reform of public law, and affected the pri-

vate rights of individuals only in an indirect manner.

' There is some analogy between the growth of the Roman civil law and

that of the common law of England. Both emanate from the law courts, and

not from legislative assemblies ; both are judge-made laws. But whereas the

English decisions furnish only the material from which the legal principles

must be evolved, the praetorian edicts contained in the formtda authoritative

enunciations of these principles.

^ Polyb. vi. 17, 1 ' ff Toi^rrjs [ttjs (Tu7KArjT0D] aTroSiSorrai Kpirai. tSjv

irXeiffraiv Kal ruiv Zy^jxoaioiv Kol tüv ISlwtiköcv avvaWa'yjj.arüsv, öffa /xeyeßos ex«!

rwi> iyK\r]fJ.dTwv.

3 It is not known when the centumviral court was first established. Nie-

buhr ascribes it to the period of Servius TuUius, a view which we may adopt

with the understanding that the origin of the court belongs to a prehistoric

period. It seems that the number of one hundred judges must have been

chosen with reference to the twenty tribes existing in the regal period, so that

five members of the court were taken from each tribe. At a later time the

court, though called centumviral, numbered, not 100, but 105 members. This

addition of five members can be explained, like the increase of the legion from

4,000 to 4,200 (above, p. 107, n. 2), by the addition of the twenty-first tribe in

the beginning of the republic (495 b.c.). These numbers (105 for the centumvirs

and 4,200 for the legion) remained unaltered so long (from 495 to 387 b.c.)

that when new tribes were added, no corresponding change was made in the

constitution either of the court or the legion. Probably the number of judges

taken from some of the tribes was reduced. When the tribes had reached the

final maximum number of thirty-five, in 241 b c, it was easy to bring about an

agreement between the strength of the centumviral court (105) and the number
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JioOK Civil law and the forms of civil law procedure, however
v-_ ,J - important they are to the material welfare of a people, do
Civil Law. j^Q^ much affect its political history. The settling of dis-

puted claims in private life is generally accomplished with

so liftle noise that no commotion on the surface of political

life is produced by the legal disputes of private citizens

with one another. At any rate no direct, material influence

upon the policy of a nation or the fortunes of a community
can be traced to such disputes, and for this reason poli-

tical history rarely has occasion to devote any attention

to them.

Criminal The case is different with regard to criminal law and
criminal procedure. In the case of the forcible violation

of a right, of premeditated attacks upon health, property,

or even life, an amicable settlement of the dispute, or sub-

mission to an umpire, is generally quite inadmissible or

impossible. In addition to this, the questions here do

not usually turn on justifying or rejecting an alleged legal

claim, but the object is the expiation and punishment of

offences. The right of inflicting j)unishment is one of

those wdiich form the basis of every political organiza-

tion. The manner in which it is developed marks the

degree of civilisation of a people and of an age, and the

f»liases through which it passes correspond with the phases

of political life in general, and are therefore of great im-

portance to the historian.

Law and At the time when the Romans first appear in history
rt igion.

g^g ^ nation distinct from others, they had already passed

the period of blood-vengeance ^ and family feuds. So im-

perfect are the historical traditions of the Romans that

even the very memory of the prehistoric existence of these

practices has been lost. On the other hand, there are unmis-

of the thirty-five tribes. The court could be formed by a contingent of three

being furnished by each tribe. Comp. Mommsen, Bom. Gesch. ii. 365.

' Blood-vengeance {Blutrache), or the demand that blood spilled by vio-

lence must be expiated l)y the spilling of blood, and that the duty of exacting

punishment devolves upon the relatives of the injured man, seems to have

been general in all rude societies, and to have preceded the establishment of

public justice executed by the authority of the state.
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takable signs of a time preceding the establishment of full CHAP.

state authority, a time when j^eace was maintained among ._ /

the different families only under the sanction of religion,

and when acts of violence were repressed only by punish-

ments suj)posed to be inflicted by the gods. Offenders

were at that time regarded as enemies of the divine will,

and therefore threatened with the wrath of the gods and

excluded from the religious community until they had

performed those acts of atonement which the priests, as

the interpreters of the divine law, demanded.^ Step by

step this divine law yielded to the prevalence of temporal

law : the political magistrate was substituted for the priest,

the popular assembly for the religious congregation, cor-

poral and capital punishment for the expiatory sacrifice.

The first phase in the growth of law, in which divine The appeal

law predominates, must be assigned in Rome to the pre- people.

historic period.^ It was not until the king exchanged his ori-

ginal quality of priest for that of a ruler, and had assumed

military authority, that temporal law obtained a com-

manding position. The priest then remained master only

in the distinct department of religious law ; but the

popular assembly, headed by the temporal magistrate,

judged from this time forward those of its members who
had broken the common peace. The magistrates were

very properly not allowed to exercise any unlimited or

arbitrary power over the lives and property of citizens. The
Valerian laws in the very beginning of the republic, by

giving the right of appeal from the sentence of the consul

' The life of the offender was declared forfeit to the gods by the sacratio

capitis; he himself became sacer (' tabooed,' in the language of the South Sea

islanders), was excluded from the religious community by the interdictio ignis

et aqu(B, the refusal of fire and water for religious uses. A lex sacrafa is a

law which is sanctioned and enforced, not by a civil aiithority, but by a reli-

gious community with oaths and an appeal to the gods. Siich laws are older

than the laws made by political legislatures. They originated in a state of

society in which men as yet acknowledged only religious obligations, and had

not established the supremacy of a state authority. For the same reason

international treaties are f^anctioned by oaths and religious ceremonies, and are

placed in the keeping of the gods.

' Compare the author's jFarZy Rome, chaps, vi. and vii.
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to the people, secured to the latter the privilege of deciding

in the last instance on life and death. Henceforward the

action of the magistrates was limited to the duty of con-

vincing the people of the guilt of a criminal, and of

obtaining the consent of the people to a preliminary sen-

tence pronounced by themselves. The magistrates were

therefore not so much judges as public prosecutors, and
the judicial power was in the hands of the people. The
right ofpunishment held by magistrates was gradually still

more diminished, and the accused were allowed to appeal

to the people, not only from sentences of death, but also

of fines and imprisonment. The Valerian laws were

repeatedly renewed ' and extended, and the Poreian laws,^

drawn up in the same spirit, gave further guarantees for

the safety of the citizens from arbitrary punishments by

the magistrates.

Thus, whilst in Rome civil disputes were decided be-

fore the magistrates and private judges, the criminal juris-

diction was in the hands of the people. But not every

violation of law could well be judged by a popular as-

sembly. The whole body of the Eoman people could not

conveniently be assembled to try every trifling offence.

It was only for the most important decisions, above all for

those of a political nature, that the ponderous machinery

of the comitia centuriata could be set in motion.^ For

minor offences and misdemeanours the general* power

intrusted to the chief magistrates or their dej)uties, the

qusestors,'^ sufliced, and abuse of appeal to the people was

' Vol. i. pp. 128,204. Such a renewal was the law of C. Gracchus: Ne
de capite civium Romanorum iniussu populi iudicaretur. Cicero, P. Bab.

Perd. 4.

^ Cicero, T)e Bep. ii. 31.

' Even political trials in the popular assemblies can nerer have been fre-

quent. In the whole course of the fifth century of the city not a single

instance is mentioned of a case tried in the comitia centuriata.

* All minor offences of a private character for which no heavier punish-

ment than a fine of a maximum amount fixed by law was imposed the

magistrates judged of their own authority, no appeal to the people being per-

mitted.

* The chief magistrates, the consuls, and afterwards the praetors, just as

the kings of old, seem to have avoided trying in their own persons offences of
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guarded against, not only by the possible refusal of the CHAP.

magistrate to allow such an appeal, if it were frivolous,' x_ ^ '

but also by the refusal of a colleague or tribune of the

j)eople to intercede against a judicial decision, or by the

further refusal of a magistrate to allow a popular assembly

to be called for the purpose of appeal.-^ We must not

therefore imagine that the Roman popular assembly was

often called together to act as a court of justice. The
Eoman citizens had ample leisure to attend to their pri-

vate affairs. At any rate, the Roman state laid no such

immoderate claims to their judicial functions as that of

Athens,

Besides this, we must remember that during the whole Political

time of the republic every 'pater familias continued to ex- o^*'"*^^»-

ercise in his family the pa tria potestas ; that the members
of each family formed a kind of family coiirt ; and that the

offences of slaves were punished by their masters and not

by public magistrates. It was therefore principally to

a capital character, and giving decisions from which an appeal lay to tlie

people. An acquittal by the people could not fail to be derogatory to their

authority. For this reason special judges (qucestores) were appointed to act

as their deputies. These qusestores, dating from the regal period, were

nominated up to 449 b.c. by the consuls themselves. At that time they were

first elected by the people and invested with the character of treasury officers,

whereby their jurisdiction was chiefly directed to the prosecution of the

offences of embezzlement of pul;lic money, of defalcation or evasions of pay-

ment due to the exchequer. When occasion required, the original character

and office of the criminal quaestors were revived. So Sp. Cassius, M. Volscius

and Camillus were prosecuted by quaestors (Cicero, Be Be Publ. ii. 35, 60

;

Liv. ii. 41, iii. 24; Plin. Hist. Nat. xxxiv. 4, 13). These criminal trials by

qusestors must have been in use during the whole period up to 149 b.c., when
the qu<Bstiones fevpetum were established, the name for which can be ex-

plained only on the supposition that qusestors continued to exercise criminal

j urisdiction. On emergencies of greater moment, when the safety or honour

of the state seemed endangered, the qu(estio was entrusted by decree of the

senate and people to the highest magistrates of the state—praetors, consuls, or

even dictators—as shown by Livy, iv. 51, ix. 26, xxix. 20.

' The law did not punish a magistrate who refused to listen to the demand
of appeal. It only declared that such a magistrate had done wrong.

^ This could lie done by the refusal of the consul or praetor to allow the

auspices to bo taken for the holding of an assembly. Mommsen, R. Staatsr. i.

p. 145 f. In case the consul or praetor deb gated his auspices to a quaestor for

the occasion, it appears that the latter could convene a popular assembly. Liv.

iii. 24, 7. Dion. viii. 77.



128 ROMAN HISTORY.

BOOK
VI.

Penal

powers of

the state.

Defects of

popular

jurisdic-

tion.

tiy political ofiFences that the judgment of the people was

appealed to. But the definition of political offences

"was much more comprehensive than what we are accus-

tomed to in our time. Among the Romans this term

included murder, especially by poison, besides arson,

forgery, and other crimes by which the public peace was

threatened ; whereas theft, libel, and other offences com-

mitted against private personages were prosecuted by

means of a civil suit, and were not otherwise punished

than by payment of fines equal in amount to the damage

done, or exceeding it, as law or custom prescribed.

It strikes us at once that this distinction between

criminal and civil law was very imperfect, and that the

right of the state to inflict punishment for private

offences was unduly restricted. But in this matter the

Eoman state forms no exception. We find that with

other nations too the penal power of the state came to be

recognised but slowly and gradually, and that in the first

phases of society every individual regarded it as his duty

and his privilege to obtain by his own strength satisfaction

for the injuries he had received. The state for a long

time was content with maintaining internal peace only in

the main, and moderating self-help, especially with regula-

ting and keeping within limits the atonement which the

offender owed to the injured according to divine law

—

i.e. according to the human feeling of justice—and with

recommending or enforcing the payment of fines as a

substitute for retaliation and revenge. The Roman
people, however, on their first appearance in history had

passed far beyond the stage in which the Germanic nations

lingered for a long time ; for murder was never expiated

in Rome by the mere payment of damages, as it was by the

wercielcl of the Anglo-Saxons and other races.

The limitation of the power of the officials, though a

great benefit to the republic, Avas purchased at the price

of a kind of popular despotism not less dangerous in its

way. It is natural to ever}^ popular tribunal that in its

decisions the question of law should be made subordinate



THE ADMINISTKATION OF JUSTICE. 120

to political considerations, because it is the same people CHAP,

that is called upon to make laws and to decide according -_

—

'^—

-

to these laws. The consequence of such a union of the

character of legislator and judge in one person must be

that the judge places himself above the law, decides each

individual case according to his prevailing sentiment of

justice, strains a law when it appears inconvenient, and to

a certain extent acts on every occasion simultaneously in

both capacities, applying and adapting a law at the same

time. The people in a political trial are not able to

isolate and examine on its own merits an act which they

are called upon to try with regard to its lawfulness or

guilt. They invariably keep in view the whole life of the

accused, all the services he has rendered to the state, his

position, the influence of his family and friends, and above

all of his party ; they calculate what services he may be

able to render at a future time ; they are moved by com-

passion, admiration, love, or hatred ; besides, they possess

in 'the last instance, as an attribute of their sovereignty, the

right of pardon, a right which can be exercised before as

well as after the sentence is pronounced. All trials in the

Roman comitia were therefore attended with the defects

peculiar to this stage in the development of the law, in

which issues of right and expediency are still mixed up.

Those who were accused, therefore, calculated not so much
upon the justice and conviction of the judges as upon

their compassion, prejudices, and partiality—feelings to

which the mass of the people are always more accessible

than to' a strict sense of justice. The}" used to put on

mourning, to let their hair and beard grow long, to show

the scars and wounds received in battle for their country

;

they even resorted to tears and prayers, to the wailing of

their children, to the intercession of influential relations

and friends ; they sought to di-aw suspicion on the motives

of their accusers, to point out their personal faults and
offences, to expose them to the hatred and contempt of the

multitude.

Even the first typical example of a popular trial, that

VOL. IV. K
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BOOK of Horatius for the murder of his sister, in the time of the
VI. . . .

> ^—- third Roman king, bears the character of this mode of pro-

cedure. Horatius, although he was evidently guilty of

the most atrocious crime, was pardoned by the people in

consideration of his heroic deed in the single combat with

the three Curiatii, and because his father had lost three

children in the service of the state.' It is said of the trial

of M. Manlius (884 b.c.) that no senator, no member of

his gens, not even the brothers of the accused, put on

mourning, a fact that had never happened before : that, on

the other hand, Manlius produced four hundred citizens

whom by his generosity he had delivered from bondage for

debt ; that he showed the spoils taken from thirty slain

enemies, forty military decorations received for bravery in

the field—among them two mural and eight civil crowns

—

that he produced, moreover, the citizens rescued by him

from the hand of the enemy ; that he boasted of his deeds,

bared his breast covered with scars, and lastly, turning

towards the Capitol, implored Jupiter to protect him, and

to infuse into the Roman people at this moment the same

spirit which had given him strength to save the walls of the

Capitol and his whole country from the hands of the Gauls.

He begged the people to keep their eyes fixed on the

Capitol whilst they pronounced sentence on him to whom
they owed liberty and life."^ We are told that the prose-

cutors, seeing that under these circumstances no condem-

nation could be expected from the people, convened the

assembly in another locality, where the Capitol could not

be seen, and that thereupon the condemnation of Manlius

was pronounced.^

During the first three centuries of the republic the

supreme criminal jurisdiction at Rome was in the hands

' Vol. i. p. 36.

- The identical language was held by P. Scipio Africanus on the occasion

of his trial. See below, chap. xvi.

2 Vol. i. p. 307. The details of the trial of Manlius are evidently drawn

from the imagination of the annalists, but this imagination was fed by their

experience of political trialsof their own time. Compare the trial of Sulpicius

Galba, vol. iii. p. 388.
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of the people. However, the difficulties connected with

these popular tribunals had in early times ' given rise to a

different course of procedure, which was adopted at first v^'^jj^^Qn

exceptionally, then by degrees more frequently, and finally of popular

became a general rule. This was the appointment of a *["y,j

select body of men to form a jury charged with pro-

nouncing a verdict in place of the people. The jurymen

or judges {indices) were sworn (iurati) ; their proceedings

were conducted by a magistrate or by his deputy as

president, and from their decree no appeal to the people

was permitted. Thus they acted for and instead of the

people, although they were not formally elected as popular

representatives in our sense of the word. They were from

the beginning chosen from among the senators, though

the senate as a body never acted as a court of justice.

In criminal as in civil jurisdiction, therefore, the senators

in point of fact represented the people. In course of time

the number of those cases increased in which such extra-

ordinary commissions called qiuestiones were appointed,

and at the time of Polybius the judicial functions of the

senators had risen to such importance that this sharp

-

sighted observer of Koman political life declared them to

be the chief support of the senatorial rule.^ The popular

jurisdiction in the comitia, it is true, continued to exist,

but the senatorial juries more and more took the place of

the people, so that the assertion was literally true that the

life and property, reputation and position, of the citizens

depended upon the verdict of the senatorial judges.

This organization of criminal jurisdiction lasted until

the middle of the second century b.c. Up to that time,

the regular course was that of trial by the people : the

exception were senatorial courts of sworn judges. Then
the extension of the Roman dominion beyond Italy pro-

duced a change of the greatest importance, not only for

the further development of legal institutions, but for the

internal history of the republic as such.

' Acaoiding to Livy, iv. 50, 61, viii. 18, in the years 413 and 33ü b.c.

2 Polyb. vi. 17, 7. See above, p. 57.
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The complaints of the misg-overned provinces had for

some time been so frequent that the api^ointment of

extraordinary commissions for the purpose of hearing

these complaints no longer sufficed. A permanent evil

had to be met by a permanent remedy. Consequently, in

the year 149 b.c. the Calpurnian law was passed, by which

the criminal jurisdiction which had formerly been ex-

ceptional was established as a rule. This law prescribed

that for the trial of persons charged with extortion

(technically called repetundce, i.e. pecunice) a regular

permanent court {qucestio loerpetiui) should be annually

formed consisting of senators. In course of time other

courts for various other offences were established after the

model of this first tribunal. These permanent courts

exercised from this time forward a great influence upon

the internal life of the republic, particularly in con-

sequence of the disputes about the selection of judges, as

we shall see in the period of civil disturbances after the

Gracchi.

It was the misfortune of the Roman republic that

services rendered by individual citizens to the state were

regarded not only as duties imposed by the community,

but as the means of acquiring wealth and position. In

the same way as military service presented to the soldiers

the prospect of booty and of allotments of land ; as public

offices placed at the disposal of the magistrates in peace,

and still more in war, the resources of the state and

especially of the subjects, and became more and more the

means of accumulating enormous fortunes, thus also the

judicial offices were from the beginning a source of power

and authority, as even Polybius relates with characteristic

simj)licity, and the profits arising therefrom became more

considerable in proportion as with the spreading power of

Eome larger interests were affected by them. The senators

used and abused their judicial trust for personal and

political ])urposes, and thereby undermined the authority

of law, which Avas the first and most essential condition

for the preservation of the republic. When the senators
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were declared unwortliy by the law of Caius Gracchus, in CHAP.

123 B.c., to discharge the high judicial offices any longer, ^_

—

^—.^

they had lost for ever that exalted position which they had

formerly occupied in the organism of the state. It was

fatal to the republic in its old form that Gracchus

took the judicial office from the senators ; but, worse than

this, it was a proof of the impossibility of the continuance

of any kind of republican form of government when the

discovery was made that no other class could be found

which would discharge these important duties more con-

scientiously. The various laws which were passed from

this time forward to insure the independence and im-

partiality of the tribunals resemble the desperate attempts

often made to prolong the life of a sick man whose death

is approaching.

The criminal procedure in Eome, as in Greece, allowed Private

every citizen the right to act as prosecutor. The state in P''^^^*-'^''

its earlier stages of development, after self-help by private

war was abolished, left an injured party to obtain satis-

faction and redress of his wrongs by j)rosecuting the

offender by process of law. If the injured omitted to do

this, or if the offence committed was not directed against

the state, no trial took place, for there was no official

investigation of private delinquencies. It was not until

the time of the emperors that criminal procedure was

established on the basis of public and official inquiry and

prosecution. In the republican period the magistrates

generally, and more particularly the tribunes of the

people, might, if they thought proper, proceed against

public offenders. But every private citizen was entitled,

nay, invited to do the same, and was induced by rewards

publicly offered for aiding in the punishment of crimes.

The practice of those who brought such accusations on
their own account was only looked upon as dishonourable

if as common informers {delatores, guadruplatores and
calumniatores) they made it their business for private

profit. For the rest, the right of accusation possessed by
every citizen was one of the securities for the preservation
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BOOK of free institutions, and formed an essential part of the

— ,-—- organism of the republic. It was the practical result of

the responsibility of magistrates that every man in the

nation could rise against them as prosecutor. But the

political parties more especiallj^ had recourse to this

means for rendering inconvenient opponents temporarily

or permanently harmless. Thus the law was made an

instrument of political passions, an abuse which naturally

had no beneficial effect either upon the administration of

justice or upon politics, but was a source of weakness and

disgrace for the former.^ At the time of Cato this evil had

already become injurious to a very high degree, as we shall

see further on. After the fall of the republic the dis-

graceful practices of professional accusers continued in

the time of the emperors, and to this evil inheritance of

the republic more than to anything else the Em-
peror Tiberius owes a great deal of the obloquy which

has for ages calumniated the ruler who was not the author

of this system, and had not the power to abolish it. But

the detail of criminal procedure belongs to a special

history of criminal law. We will merely remark here

that the accused was required to defend himself or was

defended by near relations and friends. The art of plead-

ing for the defence, as well as forensic eloquence in

general, was probably brought to some degree of perfec-

tion before the time of Cato
;
yet in criminal as also in

civil trials the orators for the defence were forbidden by

the Lex Cincia^ (204 b.c.) to accept fees.

' Above, p. 94.

- The Lex Cincia was one of those well-meant and foolish laws destined

to curb human nature and to make men virtuous by compulsion. It ranks

with the laws against taking interest, or more than a maximum of interest, on

loans, the laws regulating prices, and the so-called luxury laws. If such laws

produce any effect, it is to make those evils greater which they are intended

to restrain. It is to be supposed that Eoman pleaders were not satisfied with

the more honour of their arduous work, and that, like the magistrates, who

were in a similar position and received no salaries, they managed to secure

payment in one way or another, in spite of the Lex Cincia, just like

modern barristers, who, like their Eoman colleagues, do not receive fees

—

directly.
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Into the various modes of punishment provided by CHAP,

the criminal law of Rome we cannot enter in this place.

But it is essential and important for political history to

characterise the nature of the punishments in general, and

to point out in particular how in their application to

Roman citizens they marked the value and importance of

citizenship. There is, however, a striking conti'ast be-

tween the revolting refinement of criminal justice in the

middle ages and down to recent times and the clemency of

the Roman laws, which abstained from prolonging the

sufferings of condemned criminals by tortures and cruelty.

With few exceptions, which are probably to be attributed to

exaggeration and fancy,' when the punishment of death

was awarded the sentence was executed in a simple and

expeditious manner. Roman freemen condemned to death

were thrown from the Tarpeian rock (the mode of punish-

ment inflicted by the tribunes), strangled in prison, be-

headed, or, in cases of parricide, drowned. The divine law

alone required severer penance. The guilty Vestal virgin

was doomed to die of starvation in a walled sepulchre,

and her seducer was whijDped to death by the supreme

pontifex himself in the open market-place." If slaves

were doomed to the more severe punishment of crucifixion,

it was because the whole of antiquity did not consider

slaves entitled to be treated like other human beings.

The punishment of imprisonment, so universal in modern
times, was originally not in use amongst the Romans.

' Such, for instance, as the tearing a man asunder by horses driven in

opposite directions, which is said to have been done in the case of Mettius

Fufetius. Liv. i. 28. The way in which Livy relates this horrible punish-

ment shows that his own feelings revolted against it ; and he adds : Primum
ultimumque illud supplicium apud Eomanos exempli parum memoris legura

humanarum fuit ; in aliis gloriari licet, nulli gentium mitiores placuisse

poenas. Cicero {Pro Eahirio Perd.Eeo, 3, 10) praises those Roman legislators

' qui libertatem non acerbitate suppliciorum infestam, sed lonitate legum muni-
tam esse voluerunt.'

^ Liv. xxii. 57 : L. Cantilius, scriba pontificis, qui cum Floronia stuprum
fecerat, a pontifice maxinio eo usque virgis in comitio caesus erat, ut inter

verbera expiraret. From the way in which Livy relates this cruel punishment
it may Ije douljted whether it was or was not intended that tiie culprit should
be actually whipped to death.
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BOOK In criminal trials confinement was but a preliminary

, J . measure to facilitate the investigation of the case ; it was

not imposed as an actual punishment. The Roman state,

therefore, required no public prisons, no houses of cor-

rection, no establishment for compulsory labour, and no

galleys.

The pe- g^^^ qj-, ^j^q other hand, the Eomans, like all the states
naltyof „ . .

exile, of antiquity, possessed a means of punishment which can

now hardly be employed, or at least only on a far smaller

scale. This was the punishment of exile. In our days of

unceasing and universal intercourse among the civilised

nations, and of a normal condition of international peace

and friendly relations Avith foreign powers, a man's native

country is no longer of such paramount importance to

him as was the case in antiquity. Not only is the right

of citizenship in a foreign country now easily acquired by

immigrants, but the laws of every state permit strangers

as such to settle, to carry on trade and commerce, and to

enjoy the protection of the laws just as if they were

members of the community. In return for this readiness

on the part of modern states to receive foreigners hos-

pitably, every state acknowledges the silent obligation to

keep withiu its own boundaries all common criminals con-

demned to suffer punishment, and not to allow that in the

character of exiles they should infest other countries.

Even the original penal settlements, now colonies of

Australia, have succeeded in inducing the mother country

to cease transporting criminals to those parts. But the

states of antiquity had not made any progress towards

this beginning of a general international confederation or

brotherhood. Each individual had rights only in the state

to which he belonged as a citizen. Outside his country

he was utterly devoid of rights, although the necessities

of mutual intercourse had compelled each nation to extend

to foreigners a certain degree of toleration and protection

within limited bounds. It was almost impossible to

acquire a foreign citizenship or to be admitted to the

community of religious and social ceremonies, and to the
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common enjoyments and advantages wliicli make life CHAP.

among friends agreeable. For this reason every Eoman — /

looked with horror ujjon a forcible separation from his

home, and exile was a punishment second only to capital

punishment in severity.

Pecuniary fines are a punishment which has at all Fines.

times been much in use, although they, in fact, answer

very imperfectly the purpose of a just retribution. For

they often fail in making the offender, who ought to be

personally responsible, to suffer in his own person for his

offence. The payment of a fine looks very much like

buying impunity for a crime; the hardship which it

entails is generally felt by the relatives of the guilty

person, although they may be entirely innocent, and it

may fail to be a punishment altogether, if the party sub-

jected to it happen to be a rich man. Nevertheless this

punishment was most frequently applied by the Romans
on account of its easy application and its humanity in

comparison with corporal sufferings. It is of great im-

portance, above all, in the history of civilisation ; for by

its means the criminal law was enabled with the aid of

religious influences to abolish revenge and retaliation, and

to substitute compensation and reconciliation. Private

war for the punishment of offences was first restricted

by the introduction of fine or atonement {poena, Troivyj).

Hence is explained in the Roman law the fine in so-called

private delinquencies. The injured party, instead of

taking revenge, accepted damages—as, in cases of theft,

four times the value of the stolen article. Pecuniary

fines Avere an effective means for upholding the authority

of the law, and were employed to punish political offences,

as also to enforce fiscal and police regulations. They
were peculiarly appropriate as punishments in cases of

embezzlement, and were effectually employed by the sediles

for enforcing the laws which protected the public revenue

and limited the appropriation of state domains and the

pasturing of cattle on common land. The imposition of

heavy fines would have been still more suitable in cases
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1500K of an offence which, after the conquest of Sicily, had

. .
. begun to undermine the republic—the plundering of sub-

ject countries by Roman magistrates and adventurers

of all kinds. If these men could have been made to

understand that by the shameful abuse of their position

and delegated authority they only prepared their own ruin

instead of securing the hoped-for plunder, the old republi-

can virtue and with it the republic itself might have

COPtinned to exist unimpaired. But, unfortunately, the

evil increased so rapidly and so formidably that only a few

sanguine men continued to hope that it could be arrested

by means of legal repression.

Practical From the beginning of the republic the personal liberty

of cupitai of the citizens had been secured from arbitrary power.
punish- This protection was constantly extended and more effec-

tually guaranteed by law. The life and liberty of indi-

viduals increased in value and importance with the growth

of the state. Capital punishment was rarely put into

practice against Roman citizens after the Yalerian laws

had permitted an appeal to the people. It was at length

almost entirely superseded by the right of every accused

man to avoid a sentence of condemnation by going into

voluntary exile before the sentence was passed. Political

death by expulsion from the community, with deprivation

of all further share in the political and social life of the

republic, was looked upon by Romans as sufficient punish-

ment even for crimes worthy of death. But banishment,

which was at first and in theory really a severe punish-

ment, almost entirely lost this character when towns like

Prseneste, Tibur, and Naples, which had in former times

been hostile or independent, had become Roman to all

intents and purposes, and yet continued to enjoy the right

of sheltering within their walls condemned Roman offen-

ders.^ A great confusion must have arisen in the notions

of right and wrong ; the difference between a Roman and

a subject of the republic must have been keenly felt by

the latter as an insupportable badge of political and social

' See vol. i. p. 379.
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inferiority, when the free and unmolested residence in a CHAP.

pleasant Italian town like Naples was considered for the ._ ,'

former the expiation of a crime worthy of death—in other

woi'ds, when a Roman criminal was placed on the same

level with an innocent ally ! The mass of the Italians

who, as customary with the lower classes in all countries,

judged of their position only by material advantao^es and

disadvantages, were perhaps indifferent to so revolting a

proof of legal inequality between them and the actual

Romans. But it would have been astonishing indeed if

the higher classesof the Italian population had not regarded

with jealousy and indignation a Roman privilege which

carried with it a sentence of degradation for themselves.

The privilege of escaping punishment by voluntary Frusna-

exile evidently frustrated, according to our notions, the

strict and impartial execution of justice. But this was

not the only benefit which a Roman citizen enjoyed. The
criminal procedure was furnished with so many safeguards

for the protection of the accused that we can scarcely

understand how the penal laws could be fairly and

honestly carried out at all. All legal proceedings could at

any time be arrested by the intercession of any one of the

ten tribunes ; the announcement of unfavourable auspices

could prevent the holding or terminate the proceedings

of any popular assembly, whether convened for pass-

ing a law or for trying an offender ; and the prosecutor

could retire either voluntarily or under compulsion or

threats. It appears that it was found necessary to obviate

the dangers arising from a general right of prosecuting, by

formalities which were intended to be a safeguard against

charges either frivolous or inspired by the animosity

of political opponents. But this protection offered no

security from abuse ; it merely presented an oj)portunity

for remedying in some measure the evils of a faulty and

defective system, and it shows in the administration of law

the same phenomenon which we can trace in the whole

political organization of the state—namely, the system of

mutual checks. If, in spite of the fully-developed right



140 ROMAN HISTOKY.

BOOK of intercession ; in spite of the scrupulous attention to

, ,: . formalities ; in spite of the whole machinery of auspicia,

omens, and prodigies, the freedom of public and private

life continued, and right in the end prevailed over wrong,

it is due, not to the imperfect organism of the political

order, but to the health and vigour of the Roman people

in their best time, when the extent of the state and its

economical condition had not yet outgrown the propor-

tions for which this order was created.
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CHAPTER VI.

POLICE.

The contrast between ancient r.nd modern political life CHAP.
. VI.

never perhaps appears more striking than when we consider -—-^^^—

'

what is done or attempted in our time to give facilities for
i^jg^^as to

traffic and intercourse, to remove difficulties and obstacles the firac-

that hinder their expansion, to advance general well- the state.

being, to alleviate suffering, and systematically to pro-

mote education, science, and art. The ancient states

paid less attention than is paid in modern times to these

matters, which are not, like protection from external and

internal enemies, included in the primary objects of every

political organism. Many of these modes of furthering

the public good seemed to the statesmen of antiquity to

lie completely beyond their legitimate sphere of action.

The state as such did not pay attention to institutions for

charity, for health and education ; even the means of com-

munication were attended to almost exclusively from a

military point of view for the purpose of facilitating the

defence of the country. It was not considered the duty

of the state to open roads for commercial enterprise, or

to regulate and superintend trade. Only the beginnings

of police regulations for markets and streets, and rudi-

mentary eiforts to promote the public health, are traceable

at an early period among the practical Romans.

The office of the tediles was established for this The pie-

humble department of the administration soon after the curuie

commencement of the republic. In the year 367 b.c. two *'-'il«s-

magistrates, bearing the name of curuie eediles (wdiles

curules), were added to the two plebeian sediles. They
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The trium-

viri capi-

tales.

were intended to be of higher rank, and patricians only

were to be eligible ; but the plebeians obtained admission at

once, and the office was henceforward held alternately by

plebeians and patricians year after year. The duties of

the plebeian and the curule sediles appear on the whole

to have been identical. Only in rank and some outward

distinctions the curule office was marked as higher than

the old plebeian sedileship. Of the duties of the sediles,

which, like the functions of all the Roman magistrates,

were of a most varied nature, only a small portion can be

included under the head of police ;
' others form a part of

the public jurisdiction,^ or of religion,^ among the latter

being the management of the public games, through

which the sediles took so prominent a position, and had

such an opportunity of making themselves popular. In

the maintenance of order and the repression of crime the

eediles were assisted by the triumviri capitales, and in

keeping the streets and public places free from obstruction

even the censors took a part.^

The maTiagement of the ordinary police was princi-

pally in the hands of the triumviri capitales or nocturni,^

who were appointed as regular and annual officers about

1 For instance the care for the supply of the markets. Liv. x. 11,9:

Caritas etiam annonse sollicitam civitatem habuit, venturaque ad inopise ulti-

mum foret . . . . ni eius viri [the sedile Fabius Maximus] cura qualis in

bellicis rebus fuerat, talis domi tum in annonse dispensatione praeparando ac

conveheudo frumento fuisset.

^ Mommsen, Eöm. Staatsr. n. p. 461 fF.

^ Livy (iv. 30, 11) relates that during an epidemic, 428 b.c., foreign super-

stitions gained ground, and that, in consequence of this, 'datum negotium

fedilibus, ut animadverterent, ne qui nisi Romani dii, neu quo alio more quam

patrii) colereniur.' The same charge vas entrusted to the sediles in 186 b.c.,

for the coercion of the Bacchanalian fanatics. Liv. xxxix. 14, 9 : Consules

fedilibus curulibus imperarunt, ut sacerdotes eius sacri omnes conquirerent,

comprehensosque libero conclavi ad qusestioaem servarent ; sediles plebis vide-

rent, ne qua sacra in operto fierent.

* It is related that in 158 b.c. the censors P. Scipio Nasica and M. Popil-

lius Lsenas removed all the statues and private monuments which had been

erected in public places by family pride without public authority or sanction.

Plin. Hid.Xat. xxxiv. 6, 14.

^ Mommsen, Ram. Staatsr. ii. 1, 558 ff. Liv. xxv. 1, 10; xxxix. 14, 10;

xxxix. 17, 5. Plaut. Amphitr. I. ii. 3; Auhdaria, III. ii. 2. Ascon. in Cic.

Milon. p. 38.
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the year 289 b.c. The}^ appear to have been inspectors of CHAP.

a kmd of fire brigade,* they discharged the duties of • ^ -

executors of criminal justice, and they assisted the supe-

rior magistrates in carrying out their orders. Altogether

their duties were so varied and numerous that they can-

not have had much time to spare for watching over the

security of the town in general.

Yet an efficient jjolice became indispensable in propor- Nocturnal

tion as the town increased in size, and as the impoverish-

ment of the great mass of Roman citizens made crimes

against life and property more numerous. At the present

time nobody would think a large town secure from depre-

dators and organized bands of robbers without the daily

and nightly patrolling of policemen, and yet our well-

lighted streets could never even without a police force

harbour great numbers of the enemies of public order and

security. We may presume that Rome was very ineffi-

ciently protected from jjrofessional criminals, nor are

there wanting indications to make this pretty certain.

The investigations which were made in the year 186 b.c.

into the misdeeds of the fanatical worshippers of Bacchus

are said to have brought to light the fact that many
secret murders had been followed by no inquiry at all.

We shall see later on that these reports are greatly ex-

aggerated. However, the long continuance of the secret

Bacchanalia and the abuses connected with them proves

that a strict supervision and suppression of crimes were

not attempted, or at any rate eflPected.

The surveillance of places of public entertainment, Supcr-

eating-houses, baths, and brothels was entrusted to the ^1**^°° ''^
"^

^ _
places of

sediles as a part of their duty to watch over health and public

morals, perhaps also as a means of enforcing the laws
^^^°''^'

against luxury. But this superintendence seems not to

have been carried out with much energy or success.

The absence of an effective police became a serious Lawless

evil in Rome when the first convulsive movements of the 'f
**^ ?^

the eity

approaching revolution began to disturb the tranquillity of populace.

' Yaler. Max. viii. 1, 5.
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the state. The riots which disgraced the streets and the

market-place in hiter years were possible only because

the populace practically ruled the town. The terrorism

of this populace or of paid bravos defied all law and

the insufficient and weak efforts of the magistrates to

preserve order. The history of the civil troubles will show

how this evil increased from year to year.

The measures for the preservation of the public health

were in the highest degree imperfect, with the one excep-

tion of the care taken to provide a j)lentiful supply of

water for the town. The Roman aqueducts, beginning

with that of the worthy old Appius Claudius Csecus in

the time of the Samnite wars, have become models for

the entire world, and have probably not yet been sur-

passed anywhere in quality and abundance of water sup-

plied.' On the other hand, the paving, cleaning, and

lighting of the streets,- and the measures for preventing

the frequent overflowing of the Tiber and the collection

of stagnant water, were very deficient in spite of the

much-praised Cloaca Maxima, which is su]3posed to date

from the time of the kings.

^

If we consider the limited extent of the forum, the

narrowness and crookedness of the streets, and if we

reflect that the Romans lived more out of doors than in

their houses, that almost all public and much private

business was carried on in the open air, we can easily

imagine that the traffic in the streets must frequently

have been blocked. An anecdote based on this w-ell-

known annoyance relates that a sister of Appius Claudius,

who had been defeated at Drepana in the first Punic war,''

' The Appian aqueduct dates from 312 b.c. ; it was followed, in 272 b.c., by

a second, called Anio Vetus, and after a long interval of 125 years by a third,

the Aqua Marcia.

^ The streets were not lighted at all. The paving and cleaning of the

streets was the business of the owners of the adjoining houses, and was super-

intended by the sediles.

^ The great drains by which the ^ow grounds between the hills was first

made dry and habitable were rep-iired, and perhaps for the most part con-

structed, in 184 B.c. Mommsen, Rom. Gesch. i. p. 808.

^ Vol.ii. p. 91.
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was on one occasion delayed by the crowd, and was over- CHAP,

heard to say she wished her brother was still alive and .
,

'

^.

able to lose another battle, whereby the superfluous multi-

tude of people might be cleared from the streets,' It is

very improbable that after any of the numerous confla-

grations, commencing- with that of the first Gallic war,

so much as an attempt was made to prevent this evil by

widening- the streets and improving the communications,

until the great fire in the time of Nero cleared the

ground. The far-famed skill of the Romans in land-

surveying was of little use in improving the ground-plan

and laying out the streets of their capital.

The superintendence of the markets probably occupied Markets.

the attention of the eediles to a considerable extent.

They had to see that the sellers used correct weights

and measures and offered for sale no forbidden articles.

As market-surveyors they were obliged to decide disputes

that might arise,*^ but it was their especial duty to guard

against dearness of provisions, and to lessen the evils

arising from it, and for this purpose they used to purchase

large supplies of corn with money out of the public funds

and to sell it at moderate pi-ices. This care for the daily

wants of the town population became in course of time so

onerous and difficult a task for the sediles that Julius

Csesar appointed for this post special corn sediles {wdiles

cereales). The regulation of the prices of provisions de-

generated in the time of the demagogues into a feeding of

the Roman populace at the expense of the state, and led

to the demoralisation of the people and the ruin of the

public finances.

Whilst the most important part of police superinten- Sumptuary

dence, which is directed to the maintenance of public order
^"•^'^•

and security, received so little attention from the Romans
that every individual citizen was left to protect himself

pretty much as he could, we find that from a very early time

the police busied itself with matters of private life, which

' Valer. Max. viii. 1, 4.

^ Mommsen, Hum. Staatsr. ii. i. 1, 471.

VOL. IV. L
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EOOK are better left to the free will and personal responsibility

V ,1 - of every man. The so-called luxury laws, intended to

preserve primeval simplicity in private expenses and style

of living, waged from the very beginning a futile war

with imaginary enemies of the public welfare, and the

Romans clung to them with a childlike faith. ^ The laws

of the twelve tables had already undertaken to restrict

luxury in funerals,^ and to prescribe the number of

wreaths and purple hangings, the number of flute-players

that might be employed, and the maximum sum that

should be spent in ointment and incense. The sediles

with the censors had to watch over the execution of these

and similar laws : but, as the frequent renewal and in-

creased severity of such regulations prove, it was a vain

attempt, while public wealth was growing apace, to oppose

the natural uses and also abuses of wealth. The de-

generacy of social customs in the latter years of the

republic was owing, not to the circumstance that rich

citizens liked handsomer furniture than the contem-

poraries of Cincinnatus, and that they displayed more

splendour in their banquets and funerals, but to the fact

that the law was not able to oppose an effective barrier to

fraud, rapacity, extortion, and violence in the acquisition

of wealth.

Public This is shown most clearly in the customary violation
lands.

^£ ^YiQ laws intended to prevent the appropriation of

public land by private citizens. Year after year almost

the same punishments were inflicted on graziers who fed

more heads of cattle on the public pastures than the law

allowed them. The sediles perpetually raised complaints

against these people. They inflicted fines upon fines, but

the illegal practice seems to have been so lucrative that

in spite of all efforts the offence continued.

Usury The sediles met with no better results in attempting
laws. -^Q enforce the usury laws, which not only sought to limit

' The first Roman who saw the fallacy of these laws seems to have been

the Emperor Tiberius Tacit. Annal. iii. 52-55.

^ Cicero, De Legibus, ii. 23, 59.
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the rate of interest, but attempted to prevent the taking CHAP.

of interest altogether.' ,^—

-

If the maintenance of public order and security was Italian

defective in the capital itself, we may easily imagine what ^'^'^'^i'^'^'-

it was in the country, especially in the more distant and

mountainous parts of Italy. Here highway robbery was

an evil to which the peaceable and industrious peasants

and citizens had become almost accustomed. Although

the Romans had at a comparatively early date con-

structed broad, straight highways for military purposes,

the greater part of Italy was nevertheless devoid of good

roads—in other words, it was a favourable ground for

thieves and robbers, for their trade is as much favoured

in the country by mountains and the want of roads as it

is by ill-lighted streets in towns. Italy seems to have

always been a fruitful soil for banditti from the time

when, before the establishment of social order, every

political community to a certain extent resembled a band

of robbers—that is, from the prehistoric age of Rome
down to the present day. The spreading of this evil

was favoured during the expansion of the Roman power

by the disproportionate increase of slaves, and especially

by the employment of slave labour in agriculture. The

bands of slaves, leading a half-savage life whilst tending

their herds among the mountains, were almost compelled

to eke out their wretched allowance by systematic plunder.

The free population, the impoverished descendants of the

old Samnites, Campanians, Lucanians, and Bruttians,^

were in a condition very little better than the slaves.

We can guess what niunbers of unemployed vagabonds

were scattered about lower Italy when we hear of the

formation of whole armies out of such material in the

' Liv. vii. 28, 9: ludieia eo anno populi tristia in foeneratores facta,

quibus ab aedilibus dicta dies esset, trad iintur. Liv. x. 23, 12: Eodeni anno

Cn. et Q. Ogulnii ;ediles curules aliquot fceneratoribus diem dixerant. h\v.

xxxv. 41, 9: Indicia in fceneratores 60 anno multa severe sunt facta accusau-

tibus privatos sedilibus.

^ The Bruttians were always notorious robbers. Liv. xsviii. 12, 8 ;

xxix. 6, 2.

L 2
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"BOOK time of the Hannibalic war.' The wholesale robberies

^ /• _ . which made Bruttium unsafe occasionally assumed such

proportions that military measures had to be taken

against them. We shall see in the following section how
such a state of affairs led to horrible revolts of slaves as

an evil of periodical occurrence.

' Vol. ii. p. 318. Liv. xxxix. 29, 8 : L. Postumius praetor de pastorum

coniuratione qui vias latrociniis pascuaque publica infesta habuerant quaestionem

severe exercuit. Ad septem millia liomiiium condemnavit.
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CHAPTEE VII.

THE PUBLIC FINANCES.

All order in modern States is based upon a regular and

careful administration of tlie finances. The ministry of

finance is, therefore, the most important of all in so far

as the means for the departments of justice and war, for

police and education, for trade and commerce, must be

supplied by a regular flow of revenue. The public income

and expenditure are therefore most carefully examined

and calculated, and every member of the community as a

payer of taxes takes a lively interest in the management

of the public funds.

The case was very different in Rome. The Roman Roman

citizens left to the senate the care for the expenses and of finance,

revenues of the state.' The popular assembly exercised

no manner of control over it ; the management of the

public finances never furnished the demagogues with a

theme for charges, insinuations, complaints or grievances.

In the older time of the republic the struggle between

patricians and plebeians was fought out on other issues
;

the subject of taxes or the emj)loyment of public money
was never a point in dispute. Nor was this branch of the

administration ever conducted with that unity and order

which seem to us indispensable ; never was a public board

or department organized for the pui'pose of examining

into it, nor were the various officials who managed the

public revenues under any strict and effective control.

This state of things was the result of the fact that Pui'lic

the services of the citizens to the community were not

rendered in Rome in return for reward or salary, but

' Above, p. 47 ff.
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BOOK were regarded as a duty and an honour. In the earliest

. _ / _. times this practice was probably observed without limita-

tion. The general administration and that of justice

occasioned but slisfht expenses for clerks and other sub-

ordinate officials; even in case of war the expenses which

the state as such had to bear were not great, at least so

long as the citizens supplied their own equipment and

their provisions. Public works alone made an exception.

The great labour of fortifying the town, of draining the

lower parts of it by the great sewers, the erection of

temples and other public buildings were at the charge of

the state, and demanded even in the earlier times, not only

the work of slaves, but also that of hired labourers and

artisans.

Man.agf^- When with the introduction of pay for the soldiers in

the^ai^^i '
^^® ^'^^^ ^^^ ^^^^ Veii, 406 b.c.,' the expenses for the

army increased, and a war tax, the trihutum, was intro-

duced—or, if it had been already introduced,- became more

regular, and in consequence more severely felt—we should

have exj^ected that the people would exercise some kind

of supervision over the manner in which this money was

raised and applied. But even now we hear nothing of

• Vol. i. p. 245.

'^ All authorities agree and most distinctly report that on this occasion

military pay was first introduced. Liv. iv. 59, 11: Additum deinde omniiim

maxime tempestivo priucipum in multitudinem munere, ut ante mentionem

ullam pleLis tribunorumque decerneret senatus, ut Stipendium miles de publico

aeciperet, cum ante id tempus de suo quisque functus eo munere esset. Comp.

Diodor. xiv. 16. Zonar. vii. 20. Nevertheless Mommsen {B. r'om. Trihiis, p.

31, and Bom. Gesch. i. 297) assumes that the soldiers had even before this

received pay. The innovation introduced in 406 b.c. consisted, according to

him, in this, that the payment was now made from the general fund of the

community, whereas formerly each tribe paid the soldiers belonging to it.

This view can hardly be maintained. There is no evidence of such payments

made by the triljes ; nor does it appear how the individual soldiers could feel

a relief if the payment was made as before and only shifted from the tribes

to the general public. Nor is it clear how such a supposed alteration made

any difference in actual warfare, such as is represented to have taken place.

It is related that by the introduction of military pay the republic was enabled

for the first time to continue war operations all the year round, and to press

the siege of Veii summer and winter. Evidently this could have been done

equally well, whether the pay for the soldiers was furnished by the tribes or

by the general treasury.
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any opposition or of disputes resulting- therefrom. The CHAP.

people and their leaders allowed the senate and the - ,-l .

magistrates to manage the j)ublic money at pleasure. The
extreme means of resistance, the secession which the plebs

could resort to, and did resort to three times, Avas on no

occasion in the least connected with a refusal to pay taxes.

This indiflPerence to the imposition of war-taxes is probably

owing to the fact that the people, when they decided on

war in the assembly of centuries, by their vote implicitly

granted the necessarj^ taxes ; and secondly to the circum-

stance that the trihutum was looked upon as a loan, and

was returned on the termination of a successful war out

of the captured booty. War sujjported war, and wars were

essentially undertaken for booty, until they gradually

expanded into wars for conquest.

As the gaining of booty and the conquest of land were Disposal

the primary objects for which the military system of the "iken^in

Romans seems to have been organized, all economical "^^''•

arrangements of society were more or less influenced by

it. Captured property cannot be distributed according to

the laws of equity like property obtained by labour. Force

and violence take the place of legal order. Hence the

Roman generals disposed of the booty ' according to their

will and pleasure, either selling it for the benefit of the

public treasury or distributing it among the troops. Money
thus obtained was naturally not under the control of the

people. The commanding generals must always have been

in a position to enrich themselves and their friends with

the booty made in war. In one or two instances discontent

was thus caused among the people, as in the case of

Camillus, who was charged with peculation in the dis-

posal of the Veientine booty, and was obliged to go into

exile.^ If the tribute raised for a war was returned with

interest to the Roman taxpayer from the proceeds of

the booty, he could hardly feel called upon to institute a

strict investigation concerning the remainder of the booty.

' Mommsen, Rövi. Staatsrecht, i. p. 103, and Hermes, i. p. 173.

2 Liv. V. 32, 8. PUit. Camlll. 12.
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After the victorious wars in Italy, Spain, Africa,

Macedonia, and Syria, immense sums were brought home
by the generals and exhibited in triumphal processions,

or were paid by the conquered nations by way of war
indemnities.' It would be interesting to know what
became of these sums. Now at least, if not sooner, the

administrators of the public funds ought to have been

called upon to render to the people an account of the sums

entrusted to their management.^ But the Eoman people

calmly left the disposal of these sums to the senate

—

i.e. to

tlie ruling families. In what manner these fulfilled the

duty is shown by the disappearance of three thousand

talents in the hands of Lucius Scipio Asiaticus, the victor

of Magnesia.

Conquered This want of vigilance as to the disposal of booty

gained in war extended even to the most important part

of this boot}^ the conquered territory which became ager

'ptiblicus. Here the practice of ' occupation ' became cus-

tomary. The land was appropriated by individuals in an

apparently irregular manner,^ and thus the state lost a

' In 293 B.c. Papiriiis Cursor brought home from the Samnite -vrar

2.535,000 asses and 1,830 pounds of silver; in 205 b.c. Scipio brought from

Spain 14,342 pounds of silver, besides large sums in coined money; in 201 he

brought from Carthage 100,000 pounds of silver; in 197 b.c. the sums of

79,000 and again of 53,200 denarii were brought home from the war with the

Insubrians ; in 196 b.c. 234,000 denarii ; in 194 b.c. Cato brought from Spaiu

123,000 denarii, 25,000 pounds of silver, 1,040 pounds of gold; in the same

year Flaminius brought home 252,000 denarii, 14,515 gold pieces {philippei),

18,270 pounds of silver, 3,714 pounds of gold; in 189 b.c. the victory over

Antiochus jielded 258,700 Attic tetradrachmas, 462,070 cistophors, 140,000

philippei, 138,844 pounds of silver, 1,024 pounds of gold; the victory over

Perseus, 168 b.c., yielded 120,000,000 sesterces. Probably not all of these

reports are trustworthy. No errors are more frequent in the ancient manu-

scripts than those of figures ; and even if correctly handed down these state-

ments are subject to historical doubts. Still so much is certain, that large

sums must have been deposited in the public treasury after every successful

war, and that there was plenty of opportunity for dishonest commanders for

enriching themselves at the public cost.

- Comp. Mommsen, Roin. Gcsch. i. pp. 806, 808.

^ The process of ' occupation ' of newly-acquired and waste lands cannot

have been without certain rules and regulations ; as otherwise collisions

between the occupiers would have been unavoidable. We are not told what

these regulations were. It is possible that the raagis' rates who so freely
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source of revenue which under a better regulated system CHAP.

of financial administration it would never have parted ^ -

with.

The neglect of the state in the administration of Public and

public lands produced a systematic dishonesty in the lands.

ruling families with regard to public property, and

nourished that spirit of cupidity, rapacity, and violence

which has always been a peculiar feature of the Roman
nobility. Their selfishness, cruelty, and overbearing in-

creased with the extension of the Roman dominion, and

became, in the end, fatal to the conquered nations, and then

to the conquerors themselves. Although the law required

a tax to be paid into the public treasury for occupied

public lands and for the use of public pastures, and

although, it made a clear distinction between public do-

mains and private property, the large landed proprietors

managed, with the connivance of the magistrates, not

only to evade the payment of the tax, but also to obliterate

the difi'erence between j)rivate and public lands to the

detriment of the state. In this manner, not only a large

amount of the land conquered in the Samnite wars and in

the war against Pyrrhus was lost to the state, but even

the valuable possession of the Campanian territory, taken

in the war with Hannibal, was encroached upon by private

j)ersons. Even the financial reformer Cato appears not

to have ventured during his censorship, 184 b.c., to expose

and to abolish these malpractices. It was not till ten years

later that an attempt was made.^

We see in every chapter of the wars with Philip, Effects of

Antiochus, and Perseus, how the cupidity of the Roman

disposed of the moveable booty, had also the control over the manner in which

the conquered land was to be occupied.

' Liv. xlii. 1, 6 : Senatui placuit L. Postiimium consulem ad agruni publi-

cum a privato terminandum in Campaniam ire, cuius ingentem modum poasi-

dere privates paulatim proferendo fines constabat. Liv. xlii. 19, I : Eodem
anno [172 b.c.] cpia per recognitionem Postumii consulis magna pars agri

Campani, quam privati sine discrimine passim possedorant, recuperata in

publicum erat, M. Lucretius tribunus plebis promulgavit, ut agrum Cam-
panum censores fruendum locarent, quod factum tot annis post captam Capuam
non fuerat, ut in vacuo vagaretur cupiditas privatorura.
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BO(^K nobility increased when the wars in Greece and Asia

- placed vvithin their reach the treasures of these countries.

The aristocracy now gained those colossal fortunes which

fired their political ambition and made them impatient of

republican equality ; while the middle class, especially

the free peasantry which had been the strength of the old

republic, sank into hopeless poverty.

Applica- Almost the same degree of freedom with which the

fines°
Roman consuls disposed of the booty made in war was

shown in the manner in which the magistrates, especially

the sediles, employed the fines imposed by them for

offences against the fiscal laws. These fines they did not

deliver up, as we should expect, into the public treasury,

but they employed them as they thought proper, for

public buildings, monuments, roads, and other public

improvements, and especially for adorning temples.^ It

appears that the people took no heed of these proceedings
;

and as the sums thus spent were not voted by the senate,

the magistrates in all probability were not even obliged

by law to await tbe sanction of the senate before they

applied them, although there is reason to suppose that

they usually acted in accordance with the understood

wishes of that body.

Expendi- The money needed for the public games which certain
ture oa

maffistrates had to exhibit had in former times been
the public °
games. j^i'O'^i'i^tl by the state. But these means were far from

sufficient when the love of splendour had increased with

foreign conquests and the wealth of the great. The

• Liv. X. 23, 11 : Eodem anno [296 b.c.] Cn. et Q. Ogulnii sediles ciirules

aliquot foeneratoribus diem dixerunt
;
quorum bonis multatis ex eo quod in

publicum redactum est, senea in Capitolio limina et trium mensarum argentea

TEsa in cella lovis lovemque in culmine cum quadrigis et ad ficum Ruminalera

simulacra infantiura conditorum urbis .sul) uberibus lupse posuerunt. Liv. x.

31, 9. Liv. X. 47, 4 : Eodem anno [293 b.c.] ab sedilibus curulibus damnatis

aliquot pecuariis via a Martis silice ad Bovillas perstrata est. Liv. xxiv. 16,

19 ; xxvii. 6, 19 ; xxx. 39, 8 ; xxxiii. 25, 3, 42, 10 ; xxxiv. 53, 4; xxxv. 10,

12: ..Edilitas insignis eoauno [193 b.c.] fuit M. ^-Emilii Lepidi et L. ^^Smilii

Paulli
;
pecuarios damnarunt ; ex ea peeunia clipea inaurata in fastigio Jovis

sedis posuerunt; porticumunam extra portam Trigeminam, emporio ad Tiberim

adiecto, alteram ab porta Fontinali ad Martis aram, qua in Campum iter esset,

perduxerunt. Liv. xxxv. 41, 9; xxxviii. 35, 5.
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magistrates frequently found themselves compelled to add chap.

considerable sums to defray the expenses. At first they ^_ ,

' _.

were naturally obliged to draw upon their own private

resources, but they soon found ways and means of shifting

this burden upon others. They induced the Roman allies

in Italy and the subjects in the provinces to give voluntary

contributions, by which they were enabled not only to

add splendour to the games recognised and demanded by

the state, but, moreover, to arrange votive games which

the state did not require and which served principally

to satisfy personal or family vanity. These voluntary

contributions ' must in most cases have been rather

compulsory than voluntary, and hence we see that the

senate by a formal decree limited the expenses of such

festivals and endeavoured to protect the subjects from

the demands or exactions of the magistrates. '•^ Such

attempts at exaction could not be practised upon Roman
citizens, but only upon subjects who were exposed without

protection to the arbitrary power of Roman functionaries.

Although the proceedings of the magistrates were not

contrary to an}^ constitutional law and could be restrained

by the senate only from considerations of equity, it is

nevertheless strange that the people should have looked

with so much indifference on exactions which so severely

taxed the subjects of Rome for the private benefit of

individuals, and by which vast sums were spent which

might have been better employed for the general good.

The magistrates acted with similar freedom and the The farm-

people showed similar indifference in their dealings with revenue.

the farmers of the public revenue. In these transactions

the private interest of the persons concerned was taken

' One might be inclined to call these voluntary contributions ' benevo-

lences,' a -word so appropriately applied to similar exactions of English

kings.

^ Liv. ix. 44, 8. The senatorial decree was : Ne quid Q, Fulvius ad eos

ludos accerseret, cogeret, acciperet, faceret adversus id senatus consultum, quod
L. JEmilio Cn. Bsebio consulibus de ludis factum esset. Decreverat id senatus

propter effusos sumptus factos in ludos Ti. Sempronii sedilis qui graves

noa modo Italise ac sociis Latini nominis, sed etiam provinciis externis

fuerant.
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];ooK into consideration more than the interest of the state.

-.^ ^—- The magisti-ates did not venture to press the influential

capitalists too hard, to exact the highest offers from the

farmers of the revenue, or to demand punctual and exact

payment. This vs^e may infer from the discontent which

ensued when upon one occasion a man of firmness and
integrity, the unflinching Cato, keeping in view only the

advantage of tlie state, raised the sums payable by the

collectors above the usual amount. The excitement

among the farmers of the revenue was so great that

even the stern Cato was compelled to yield, to annul the

contracts which he had made, and to prepare new contracts

rather more favourable to the pxiblicani.^ From such an

exceptional case we can understand what the usual course

of proceeding in flnancial matters must have been. As
the senate had it in its power to extend the terms of

payment and to grant other facilities to the contractors

and farmers,* it is not likely that such a scheme for

favouring the interests of a political party was from con-

scientious motives thrown aside in the interest of the

general good.

Waste of Though individually the Eomans were exceedingly
pnjhe economical and careful in the manacrement of their
revenues '^

and re- private property, the state as such was extravagant and

careless with the state revenue. It was found impossible

to protect the public property from being plundered by

private individuals, and the feeling of powerlessness re-

sulted in reckless indifference. It was felt that revenues

which could not be preserved intact and devoted to the

common good were of no value to the state and might

as well be abandoned. The most striking example of

this financial incompetency of the Romans was perhaps

their course of proceeding with regard to the Macedonian

' Liv. xxxix. 44, 8 : Et vectigalia suramis pretiis, nitro tributa [the public

contracts] infimis locaverunt; quas locationes cum senatus precibus et lacrimis

victus publicanorum induci et de integre locari iussisset, censores edicto sub-

motis ab liasta, qui ludificati priorem locationem erant, omnia eadem paululum

imminutis pretiis locaverunt. Pint. Cato maior, 10.

2 Polyb. vi. 17, 5.
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mines which came into their hands after the war with CHAP.

Perseus • (168 b.c.) Not being in a condition to keep , _ / ,

the farmers of the revenue from peculation and violence,

the senate preferred letting the mines remain unworked.

The want of order in the management of the public The con-

funds is displayed in the number and variety of the
revenue

*

officers to whom it was entrusted. In the departments

of war and justice there was, on the whole, unity of

management, owing to the circumstance that the consuls

and praetors had the control of these branches of the

administration. But it is not easy to determine which

magistrate is to be regarded as minister of finance.

The censor was i^erhaps the man who could lay the

best claim to this honour, because in arranging the

census and dividing the citizens into classes according to

their property, he made the assessment for collecting the

tributum or war-tax ; because, in the second place, he levied

the rent from the state domains ; and, finally, because he

paid the contractors for public works. But the censor

had also such important and varied duties of other kinds

that he could not devote himself entirely to financial

business ; whilst the qusestors, sediles, and consuls were

also directly employed in the collection and expenditure

of public money.

The censorship differed essentially from the other Financial

chief offices of the republic, the consulship and prsetor-
of \he

ship, by the peculiarity that it was not endowed with censors.

the imperium and therefore qualified neither for military

command nor for the administration of justice. It was
specifically a civil office with strictly defined though

diversified duties. The censors had not the right to

convoke the senate, nor could they assemble the people,

except for the purposes of the census. As they had no
imperium but merely the potestas, they were without

lictors. Nevertheless, their office was regarded as the

highest in rank and dignity, and was filled invariably by
men who had already been consuls, and in discharging

' Vol. iii. p. 259.
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r.OOK their functions they acted with such authority that they

~^— ^-^— might seem to have been invested with unlimited power.

We have ah*eady mentioned the periodical reforms made
by the censors in the constitution of the classes and tribes

of the people and in the drawing up of the lists for the

senate.' We have here to deal only with their financial

duties ; and these may be summed up b}^ saying that the

revenues from the state domains, pastures, woods, fisheries,

salt-works, and mines, as well as the customs and harbour

dues,^ were not raised directly by officers appointed for

that purpose, but were let by the censors, as has been

already remarked, for five years at a time to the highest

bidder.

The Pub- As the senatorial nobility was forbidden first by cus-

tom, and afterwards by law, to engage in trade, the man-
agement of the large pecuniary transactions of the state

was left in the hands of another class of citizens, which

owed its origin and influence to the peculiar financial and

mercantile system of the Roman republic. This class was

distinct by custom and law from the ruling aristocracj',

and at the same time raised above the mass of the people

and connected with the aristocracy by the influence which

wealth is always sure to command. The class thus formed

of the farmers of the revenue and great capitalists, received

towards the end of the republic the name of horsemen or

'knights ' (equites). Placed between the two extremes of

society, they were to a certain extent a middle class—a con-

nectingr link between the other two classes. In the same

manner as the ruling nobility made use of their official posi-

tion to enrich themselves in the service of the state, and

especially at the expense of the subjects, the knights in

their turn made the financial operations of the state a source

of wealth for themselves. They formed themselves into

commercial companies and collected large masses of caj^i-

tal, which enabled them to undertake vast contracts, as

well in the revenue department as in the commissariat

for the armies in Italy and the provinces. For the con-

' ALove, pp. 27, 29, 35 if. 67. = Liv. xxxii. 7, 2 ;
xl. 51, 8.
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tracts which the censors gave out every five years these CHaf.

companies of knights were alone able to tender. They -~—^^—

-

shared among themselves all the different branches of the

financial business of the state, and possessed, in fact, a

monopoly in all these matters. It is tolerably well known

how they made use of this monopoly, not only to their

own profit and to the detriment of the taxpayers, but

occasionally also to the injury of the public service. As

early as the Hannibalic war instances of gross fraud came

to light ; ' later on the publicans, in conjunction with the

proconsuls, were the plague of the provinces. The great

capitalists of the present day, the banking-houses and

joint-stock companies of all kinds, important as they are,

exercise on national commerce and social economy, and in

political questions, an influence not nearly equal to that

of the moneyed class of knights among the Romans. In

fact, the publicans, by being indispensable in the Roman
financial administration, became masters of the entire

money market, and a power in the state for which there

is now no Darallel.

The principle that Rome was justified in living at the -^^Jolitaon

expense of her subjects was formally acknowledged when, triimtum.

in the year 167 b.c., the tributum—the only direct tax

which the Roman citizens paid -—was abolished, because

the government could dispense with it after the conquest

of Macedonia. The entire burden and expense of the

administration were now put off upon the subjects,^ who

moreover had to contribute towards the enrichment of

Roman governors and usurers. The time came when

they were also compelled to provide for the feeding of

the Roman populace, and then it could with truth be said

that the city of Rome lived upon the interest of the capi-

tal which it had obtained by the edge of the sword.

' Vol. ii. p. 319.

^ The vicesima manumissionum, a tax of five per cent, on the vahic of

manumitted slaves (Liv. vii. 16), was not employed for the use of the adminis-

tration, but served for the accumulation of a reserve fund in the arariiim

MinctiuK (Liv. xxvii. 10, 11). See vol. ii. p. 362, n. 3.

' On the taxation of the provinces see Marquardt, Rom, Alterih. iii. 2, 139 if.
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BOOK
VI.

The fatal waste of the public funds reached its full

development only in the frumentarian laws of C. Gracchus

and his successors. But the ground had been well pre-

pared for these demagog-ues beforehand. It was consi-

dered natural from the beginning that the government

should have the right of fixing the market price of all

indispensable provisions, particularly salt and corn. We
therefore hear even in the earliest times of large quan-

tities of corn being purchased at the expense of the state,

and we hear of a regulation to prevent usurers from

j)rofiting by the high price of corn in times of dearth.

The price of salt—of which the state had the monopoly

—

was determined in the year 204 b.c. by M. Livius Salina-

tor for Rome and the various parts of Italy, more, it is

true, for the advantage of the state treasury than for that

of the rural population.' After the conquest of Sicily and

Sardinia the importation of corn into Rome began on a

large scale, favoured by the system of provincial taxation,

which consisted in the payment of tithes. Fi-om Spain,

also, large supplies of corn were sometimes imported.-

Tliis corn was sold at a low price, and thus the Roman
plebs by degrees became accustomed to receive a part of

their support from the state. It ajjpears that in order to

secure this advantage for the population of the ruling

city, the export of corn from the provinces to other mar-

kets was prohibited, or at least restricted.^ Through

this short-sighted commercial policy the Roman govern-

ment injured all parties concerned. Agriculture in Italy

' Liv. xsis. 37, 3 : Veetigal etiam novum ex salaria annoDa statuerunt

censores. Sextante sal et Eomse et per totam Italiam erat. Romae pretio

eodem, pluris in foris et conciliabulis et alio alibi pretio prsebendum loca-

verunt.

- Liv. XXX. 26, Ö : Annus [203 b.c.] insignis anuons- vilitate fuit : praeter-

quam quod pace omnis Italia erat aperta, etiam qucd magnam rim frumenti ex

Hispania missam M. Valerius Faho et 31. Fabius Buteo tediles eurules quater-

nis sei'is ricatim populo descripserunt.

' Polybius (xx^•iii. 2) relates that Rhodes asked and obtained leave from

the Roman senate to purchase a fixed quantity of Sicilian corn. It is a legi-

timate inference that no export of corn from Sicily and other provinces was

allowed without special permission.
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suffered by such wholesale importation ; the provinces CHAP.
• • VII

suffered by the restriction of trade ; and the Roman ._ ,_J .

people accustomed themselves to live, not by the produce

of their own labour, but upon the alms of the state

—

i.e.

hj the gratuities of the statesmen who required the favour

of the people for their own ambitious ends.

Before the fruraentarian laws of the demagogues ren- Items of

dered the support of the Roman proletariat a serious ^"„/j',^
^^'

burden to the public treasury, the chief items of expendi-

ture V7ere those for war and public buildings. War natu-

rally then, as in our time, swallowed up the greater part

of the revenues, and the money spent directly upon it by

no means represented the whole cost of war. We must

add the personal services of the individual citizens and

their expenditure for arms and food, which were not paid

for by the state. The pay of the troops, the equipment of

fleets and armies, the supply of provisions furnished to the

allies, the expenses of transport, and other direct and in-

direct burdens weighed heavily upon the finances as soon

as wars were protracted, or were not attended with bril-

liant success. The war-tax or tributum of the citizens

must always have been felt to be very oppressive, although

the prospect of repayment from the proceeds of the war
may have made the taxpa3'ers less reluctant to submit

to it.

Nevertheless, Polybius mentions the expenses for pub- Censorial

lie buildings as the heaviest which the state had to bear.' fo°pubnc

When he wrote this, he can have been thinking only of '^oi'ks.

the current expenses in time of j)eaco without taking into

consideration the extraordinary cost of war. The apj)lica-

tion of these sums was the business of the censors, whose
ofiice, on account of these important duties and of the

letting of the domains and taxes, was a kind of combi-

nation of the duties of a minister for public works—of

what is called in England the Woods and Forests—and of

' P(jlyl). vi. 1 3, 3 : rfjs Se irapa -koXv rOiv aWwy oAoffxipffTaT^js ual fj.€yiiTT7is

Sawavris, ^u ol rifxriTol TroioDtric tls ras iTTiffKevas Kal Karas'Kfvas rwv Srj/xofficor

/coxa TtfVTaeTripida, xauTTjs 7) avyK\7ir6s iari Kvpia.

VOL. IV. M
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Finance. In the same manner as they let the levying

. of the revenues of the piiblic domains to the highest

bidder, they made contracts for the building, repairs, and

maintenance of public works and edifices. By this means

they exercised a most extensive influence upon a nume-

rous class of contractors, and indirectly upon the artisans

and labourers, an influence which they might have turned

to account, as the story of the censor Appius Claudius

Csecus seems to indicate, for ambitious purposes.^ But,

with the exception of this doubtful story, it does not ap-

pear that the censors ever abused their power ; and it

would have been strange indeed if they did not make as

many enemies as friends in the performance of their

duties. On the whole, they seem to have worked in har-

mony with the senate, which had the right of entrusting

the superintendence of the public works to other magis-

trates, whenever the eighteen months for which the cen-

sors were regularly appointed had expired.

The most considerable item of expenditure next to that

for war and public buildings was that for religious worship,

including the erection and repairing of the temples, and

the celebration of the periodical festivals, especially the

public games. It was natural that the state should under-

take expenses for a religious establishment completely

dependent on the state. There existed no endowments

and no special income for these expenses, beyond the reach

of state control. Thus the priests remained always de-

pendent upon the state with regard to pecuniary matters,

and the unity of state and religion was never disturbed.

The revenues which the temples had from land belonging

to them and the voluntary offerings of worshippers .were

not sufficient to make the priests independent of the

state.

The administration of justice involved but a slight

charge on the finances. The pra3tors, like the consuls and

all the annual magistrates, served without pay. There

were no courts of justice, and no prisons to be built and

' Vol. i. p. 438.
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kept in repair. The salaries of the subordinate officials, CHAP.
VII

clerks, and attendants, who were mostly freedmen, could ^ -

not be heavy. On the other hand, the fines imposed on

persons convicted must have produced considerable sums

for the public exchequer, or at any rate for public pur-

poses.' In like manner the police service, including the

supervision of markets, the cai-e of public security and

health, was simple, not to say rude, and could not have

entailed a great outlay. The expenses of diplomatic inter-

course were limited to tlie cost of an occasional journey of

a Roman ambassador, presents to noble guests, lodging and

entertainment of the ambassadors of foreign states, and

gifts presented as marks of honour to the allies.'- The

budget, if "we may employ that name, was not encum-

bered with expenses for education, scientific establishments,

art schools, museums, and the like. Charity was left

entirely to private individuals ; the state did not undertake

the relief of sickness, insanity, or destitution. The prin-

ciple that the Roman citizen received no pay for the

fulfilment of his civil duties, was uniformly adhered to in

every department of the public service except the mili-

tary, and thus the state was spared considerable expense.

Nor did the Roman citizens ever receive wages like the

Athenians for attending the popular assemblies for legisla-

tive or judicial purposes.

The Roman state incurred debts only in times of ex- Public

treme pressure. Thus in the third year of the Hannibalic j^.^',^^.

war the payment for the supplies for the army was post-

poned till better times.^ Five years later distress com-

pelled the state to take a step which up to this time had

never been heard of; it was no less than the contracting

> Above, p. 137.

^ Such as the presents given to King Masiuissa (Liv. xxxi. 11, 11 : Dona
ampla data, vasa aurea argenteaque, toga purpurea et palmata tunica cuni

eburneo seipione et toga praetexta cum curuli sella), and to Attains, the brother

of Eumenes (Liv. xxxv. 23, 11). The expenses of the Roman ambassadors

and all those travelling in the service of the state were borne mostly by the

allies and subjects.

3 Liv. xxvi. 48. Vol. ii. p. ^88.
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of a formal loan.' This loan was viewed by those who
supplied the money, not in the light of a financial specula-

tion, but of a patriotic action. Each citizen stated the

amount which he was able to contribute, and thus a sum
was raised which the state promised to repay in time,

without, as far as we can see, paying any interest. The
repayment took place in three instalments : one third of

the amount being returned, not in money, but in public

land, for which a nominal rent was to be paid to the state

so long as the creditors were not satisfied in cash.- If

Roman financiers had hit upon the idea of raising loans

and paying interest in return for them, the result would

perhaps have been the introduction of our modern system

of public debts, which marks in so striking a manner the

importance possessed by money in the modern state.

As the financial business of the republic was not in one

hand but divided among different magistrates, the senate

alone could to a certain extent superintend and watch over

the public revenue and expenditure. In this branch of

the administration, therefore, the senate ruled with a far

more absolute power than in any other branch. In

fact it possessed the supreme financial authority : it was, so

to speak, the ministry of finance in commission. All the

magistrates depended on the sums granted by the senate,

and were responsible to the senate for the manner in

M^hich they employed them. The money which they had

not received from the state treasury by order of the senate

was alone at their free disposal, especiall}^ booty made in

war and judicial fines.^ The j)roceeds of all taxes and

state domains were under the superintendence of the

senate, and the payments out of the state treasury were

made by the qusestor on a senatorial order. According to

Polybins, the consul alone was not dependent upon the

sanction of the senate, but disposed of the public money

at his own free will.^ This exceptional position of the

> Vol. ii. p. 362. - Liv. xxxi. 13. ^ Above, pp. 151, 154.

•• Polyl). vi. 12, 8 ; 13, 2. It is possible thatPolybius in making this state-

ment was thinking only of the usual and regular expenses, such as payments
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consul cannot be explained, and undoubtedly did not exist CHAP.

to the extent stated by Polybius. On this point the ^—-

assertion even of a witness generally so trustworthy as

Polybius cannot be implicitly- relied on. We know from

numerous instances, and from Polybius himself, that the

senate granted to the consuls the means for carrying on

wars.' Not one case is known which proves that the

consuls had unlimited command of the finances ; nor do we
ever hear of disputes between the consuls and the senate

about the use of public monej^, which would certainly have

been inevitable if two independent powers had had the

disposal of the same fund. It is, moreover, impossible to

understand why the consuls more than any other magis-

trates should have claimed in financial matters an inde

pendence which would have rendered the general super-

vision of the senate quite illusory. We must, therefore,

niaintain as a general fact that the supreme control of the

regular income and expenditure of the state was in the

hands of the senate, and that, on the one hand, the people

for magistrates' servants, soldiers, and the like, which were either permanent,

or which were implied by a state of war. For other expenses, which were

extraordinary or accidental, the consuls were certainly bound to apply to the

senate fur authority : for instance, in the case of votive games (Liv. xxviii. 39,

1 ; xxxvi. 36, 1 ; xl. 44, 8 ; xxxix. 5, 7). It appears that the senate waived

its right of granting special supplies to the consuls only in those cases where a

previous vote of the people or a senatorial decree contained the permission to

draw the necessary money from the treasury. We may compare the modern

parliamentary right of voting supplies, which is understood not to be exercised

with regard to the money necessary for paying the interest on the national

debt, but which nevertheless exists in all its constitutional bearings. Just so

the senate's right with regard to granting supplies was not the less real and

general because it was not exercised in certain cases.

' Polyb. vi. 15, 2: b vnaros iireiSaf öpixiitTtj fiera 'rr)s Swäfiiws, SoKel jxev

avTOKparoop elvai, irpocrSf^rai 5e toG ^rip.ov Koi rrjj (xvyKkT^rov. Ari\ov yap, ws 8ei

ixiv eirnreiMTTfadai tois urpaToirioois ael ros %op7)7ias &viv 5« toC ttjs auyKXijTOu

ßov\7]fi.aTos oijTe (xlios ovre l/narLfffihs ovn oipwvia Svyarai ;(^opTj'y€r(r0oi to7s

<rrpaToxi5ots. This passage contains almost a direct contradiction of what
Polybius had said before (chaps. 12, 8; 13, 2). An agreement can be

established only by assuming that in his opinion the consuls had a right

to take out of the treasury the money necessary for an expedition witli-

out the authorisation of the senate before they set out from Eome, but that

afterwards Avhen they wanted additional supplies tliey were dependent on the

senate. This would amount to what we said in the previous note.
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were without the right of granting supplies, whilst, on the

other, the magistrates were dependent on the senate for the

sums required in their several departments.

Looking at the financial organization of the Roman
republic as a whole, we cannot help remarking that it was
far more rude and irregular than either the military or

judicial administration
; that it was not developed in pro-

portion as the dominion of the republic was extended,

and that it was consequently inadequate to the necessities

of a great community. The multiplicity of functionaries ;

the rapid change of oflEice and the consequent dependence

of the magistrates on their subordinate assistants ; the

j)rocess of raising taxes by revenue-farmers ; the arbitrary

proceedings of the several magistrates in the disposal of

public money ; the imperfect control of the senate ; finally,

the universal rapacity, cupidity, and venality of all officers

connected with the administration of public trusts—all

this combined to waste immense resources, by which the

state as such might have benefited, for the personal ad-

vantage of a few and the corruption of the mass of the

people. This system under which the subject populations

of Rome were unjustly and cruelly ground down, the

Roman people demoralised, and the nobility raised to

immoderate wealth and power, was not the least among
the causes which undermined the republican constitution

and brought about tliat great revolution which in esta-

blishing a monarchical government introduced something-

like crder and justice into the financial as well as the

other departments of the public service.
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CHAPTEE VIII.

THE TRIBUNES OF THE PEOPLE.

Whilst the organization of the Roman republic with chap.

regard to administration and government was similar in .

^^^^'

all essential points to those of most other states, it dif- Unique
character

fered from all ancient and modern constitutions known of the

to us, in one peculiar feature which appears specifi-
^"^""ö"

cally Roman. We find elsewhere magistrates for the

superintendence of the administration of war, justice,

finance, and so forth, corresponding to the Roman consuls,

prsetors, censors, sediles, and quaestors. But in no other

state do we find an office that bears the slightest re-

semblance to the Roman tribuneship. And this office was

not an unimportant element in Rome, a trifling append-

age which might have been removed without altering the

character of the organism of the state ; on the contrary,

it was an essential condition to the life of this organism,

whose working depended throughout, and at all times,

upon the co-operation of the magistrates who held this

office. If, therefore, we wish to understand the nature of

the Roman constitution, we must gain some insight into

the character of the tribuneship ; and this is not easy,

because we cannot compare the institution with any other

known to us.

The origin of the tribuneship, as has been explained,' Origin of

was due to the peculiar circumstances in which the young bunesiun

republic was placed by the contrast between the ruling

citizens, who enjoyed full privileges, and the large mass
of inferior citizens, who, being excluded from the govern-

ment, were exposed to unjust treatment on the part of

' Vol. i. p. 142.
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tlie patrician magistrates. The tribunes were intended

to be the official patrons of the plebeians, and in thus

taking the position of champions of their class against

the patrician magistrates and the patrician senate thej

formed a uniting link between the two halves of the

population, and prevented it from breaking asunder into

two separate and hostile parts.

We have seen how the tribunes, starting from a small

beginning, graduallj^ succeeded in obtaining for their

plebeian fellow-citizens perfect equality with the patri-

cians, and how with the completion of this equality by

the Licinian laws (366 b.c.), and finally by the Hortensian

law (287 B.c.), the original object for the appointment of

tribunes was fully realised. It might now have been

expected that with the removal of all differences which

had existed in tlie political rights of patricians and ple-

beians, the magistracy which had been established to

protect those who were labouring under political dis-

abilities from the abuse of privileges by a superior class

Avould also disappear. The equalisation of the two classes

of citizens had, however, taken place so slowly and gradu-

ally that the tribuneship lost its bearing upon its original

object, not suddenly, but by slow degrees. In propor-

tion as the plebeians rose more and more to the rights of

the patricians ; as they took a greater part in the govern-

ment and conduct of the state ; as their interests grew to

be identical with those of the patricians, so their cham-

pions, the tribunes of the people, found themselves called

upon to give up their opposition against the other magis-

trates and the senate, and personally to take part in the

government. Thus a change took place in the character

of the tribuneship. It was taken into the service of the

nobilit}^, and became the most important instrument with

which the senate preserved the unity of the government

in the midst of all the difficulties produced by the con-

tinual change, frequent oj^position, and incapacity of the

several magistrates.

The tribuneship was eminently qualified to answer this
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purpose. No department of tlie actual admiuistration CHAP.
VJII

was ever entrusted to them. They were what we
;

'. -

should call ministers without portfolios. As they had ,^^® *^""

- *'
_ bunes as

from the beginning to watch over the careful execution guardians

of the laws by the various judicial and administrative |!^^^.y^

officers so that the laws might be made the means of

protection and not of oppression of the weak, they had

become naturally the special guardians of the laws in

every branch of the administration. Not responsible for

the conduct of military, judicial, or financial affairs, they

had leisure for general superintendence and for punish-

ment, and could thus helj) to realise the fundamental

principle of the republic, which consisted in the respon-

sibility of the magistrates.

To carry out this object, the tribunes of the people Personal

Avere invested from the first with a special religious sane- biuty

tion and inviolability. This gave them, though they °^^^*^

had no Imperium and no lictoi-s at their command, an

authority, even in opposition to the highest magistrates,

which was absolutely indispensable for the supreme

guardians of the law. If, like the plebeian sediles,' they

had lost their personal inviolability, they would have lost

a weapon without which they would have been powerless.

Hence while the republic was in full vigour the The tri-

tribunes had chiefly the duty of exercising a general
the^genate

control in the name of the senate. As the senate was es-

pecially the representative and embodiment ofthe national

mind,^ and conducted the whole government with regard

to external as well as internal aflfairs, it was absolutely

necessary that every magistrate should submit to the will

of the senate.^ By the constitution, it is true, the senate

' Originally the adilcs -j^^cbis had been invested with personal inviolaLility

(sacrosanctitas) like the tribunes of the people. l>ut in later times, after the

establishment of the office of the eurule a'diles, it seems that this privilege of

the plebeian sediles fell into abeyance, though it was nut formally abolished.

Mommsen, JRöm. Staatsr. ii. 1, 445, 4öö.

- See above, p. 52.

' The technical term for tliis was ' in auctoriiate senatus [orpatrum] esse.'

Liv. iii. 21, 1 ; 52, 10 ; iv. 56, 10 ; v. 9, 4 ;
ix. 10, 1. Or ' senatus auctoritati se

dedere,' Liv. vi. 19, 4. See BrissoH; De Formulis, ii. c. 115.
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,-—- In strict law the senatus consulta were but counsels for

the magistrates, which the latter could accept or reject

as they thought proper.' But in the ordinary course of

events, it became a rule for the magistrates to consider

these counsels as injunctions which, feeling their genex'al

dependence upon the ruling body, they did not venture

to disregard. But from selfwill or arrogance a magistrate

might pursue a policy at variance with the advice of the

senate ; and in such cases it was possible with the help

of the tribunes to compel the magistrates to obey.^ The
senate might always be sure of the services of at least

one tribune out of ten, and one tribune suflSced to inter-

cede against the orders of refractory magisti-ates.^ But

the influence of the senate in the annual elections was so

' See above, p. 44.

- Liv. ix. 33. Not only the other magistrates, but also tribunes them-

selves, if they were bent on measures disapproved by the senate, could be

restrained by tribunician intercession. Livy, xxxviii, 36, relates an occur-

rence which is very instructive with regard to this constitutional practice.

In the year 188 b.c. the tribune C. Valerius Tappo brought forward a motion

to confer the fall right of citizenship on the municipia of Formise, Fundi, and

Arpinum, in place of the civitas sine suffragio, which they had possessed up to

that time, and to receive them into the Roman tribes. ' Four tribunes

opposed this motion, because it had not been made ex auctoritate senatus ; but

they withdrew their opposition on being told that it was the privilege of the

people, not of the senate, to confer the right of suffrage on whom they pleased.'

The alleged reason for withdrawing the tribunician intercession, it is true,

was not in point ; for the senate did not claim a privilege which belonged to

the people ; it did not wish to confer or withhold the franchise, but to give its

opinion as to the advisability of the measure at that particular time. Yet the

incident shows that, as a rule, the senate took the initiative in legislative

measures. Differences of opinion among the body of tribunes, and between

tribunes and the senate, were generally settled in an amicable manner by

debate in the senate. Liv. xxxix. 4 ; xxxix. 39, 13.

* Intercessions could be resorted to only for the purpose of stopping posi-

tive motions or orders ; they could not be directed against intercessions. If,

therefore, a tribune wished to nullify the intercession of a colleague, he could

do it only in an indirect way by threatening that he would intercede against

any or all the administrative measiires of the executive, whereby the whole

machinery of the government would have come to a standstill. By such a

threat he might hope to force his colleague to withdraw his intercession. This

was of course an extreme measure, resembling a vote against supply in a

modern parliament ; but it was applied in 184 b.c. Compare the interesting

case, Liv. xxxix. 38, 8.
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complete, that usually the whole number of ten tribunes CHAP.
*

. . VIII
unanimously supported the senatorial policy. . ,__^

Instances of tribunician intercession in the service of Tribuni-

the senate are not rare, but they would have been far cession.

more frequent if the dread of them had not kept the

magistrates in dependence upon the senate. How far the

senate dared to extend its power of controlling the magis-

trates by means of the tribunes is shown most plainly in a

case towards the end of the Hannibalic war, when, in the

year 204 b.c., it actually despatched two tribunes to Sicily

to arrest the commanding proconsul Publius Scipio, at

the head of his army, and to convey him to Rome if he

should refuse to comply with its orders.' This, it is true,

was an exceptional case, perhaps an unconstitutional

stretch of power on the part of the senate, for the privi-

leges of the tribunes did not extend beyond the precincts

of the town. In the field, where the Imperium of the

general was unlimited, not even the inviolability of the

tribunes would have been respected. But even under

these circumstances the obstinate Publius Scipio found

it advisable to give way and to submit to the will of the

senate. How much more effective must the power of the

tribunes have been in ordinary cases, when they were

called upon to enforce on the magistrates compliance with

the decrees of the supreme council of state in acts of

internal administration and government

!

As a last resort for maintaining the authority of the The ti-i-

senate and defending it against self-willed or incapable
pu^ffc'^**

magistrates, the tribunes directed the public prosecution prose-

and punishment of the refractory after the expiration of

their year of office. Here again the tribuneship displayed

its full importance in the organism of the state ; for by

' See vol. ii. p. 423. Li v. xxix. 20. Even as early as 310 b.c., according

toLivy, ix. 36, 14, the senate despatched trilmnes to Q. Fabius to order him
not to cross the Ciminian mountains with his army. But, as has been shown

(vol. i. p. 418 f.), the stories of the gi-eat military exploits of Q,. Fabius

Maximus in Etruria deserve little credit. The narrative only shows what the

annalist thought of the relations between the senate, the tribunes, and the

consul.

cutors.
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r^—•
part of public prosecutors or of advocates of the state. It

is true, the rig-ht of accusation belonged to every citizen,

and particularly to every magistrate ; but a private indi-

vidual would rarely have enough authority to avail himself

of this right, and the other magistrates being the col-

leagues or the subordinates of an accused offender were
hardly qualified to act as prosecutors with the necessary

energy or impartiality in cases of malversation arising in

a public department with which they were themselves

directly or indirectly connected. The tribunes, on the

other hand, were free from all such considerations. They
had not themselves to conduct any branch of the ad-

ministration. They took no part in the executive busi-

ness of the state, and being consequently free from

responsibility themselves they could set to work without

hesitation to enforce obedience to the laws in others.

Thus originated their extensive activity as public prose-

cutors in state trials, not only before the assembly of

plebeian tribes, but also in the comitia of the centuries.

The former had the right of imposing fines ; the latter

alone possessed that of inflicting capital punishment.

The tribunes were not empowered to convoke the comitia

centuriata, but they could request a prsetor to call a meet-

ing for the purpose of a capital accusation.^

Extent of The tribunes were at first restricted in their prose-

cutions to such offences committed by magistrates as

threatened the liberties of the plebs. But when, as we
have seen, they had ceased to be merely plebeian magis-

trates and had become magistrates of the whole com-

munity, the sphere of their control became more extensive,

and they took cognisance of all sorts of offences of all

magistrates without distinction, whether they affected

the plebs in particular or the whole of the state.'- In

' Liv. XXV. 3, 9; xliii. 16, 11. G-ell. vi. 9, 9. Mommseu (Bom. Staatsrecht,

i. p. 146) is of opinion that the praetor was in such cases obliged to comply

with a tribune's request.

- It has been pointed out above (vol. i. p. löl) that such accusations could

prosecu-

tions.
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this manner an essential condition for the existence and CHAP.
VIII

good working- of the republican constitution became rea- ,_J_^

lised—namely, the responsibilit}- of the magistrates which

could now be fully enforced by means of the tribunes, in

so far, at least, as was compatible with the tender in-

dulgence extended by the ruling nobility to all their

members.

It was not only in the department of administration Legisla-

and jurisdiction that the tribunes discharged important
/jg^g^^f

public duties. Their share and co-operation in the making the tri-

o£ laws was of equal importance. Since the comitia trihuta

and the comitia centuriata had been equalised by the Hor-

tensian laws (287 b.c.),' the legislation devolved chiefly

upon the former, under the presidency of the tribunes.

The ordinary course of proceedings was so arranged that

the tribunes assembled the tribes at the request of the

senate, and laid before them the projects of law previously

discussed and agreed upon in the senate. The whole of

the Roman public and private law, as far as it was

established by formal legislation, emanated, after the

passing of the Hortensian laws, from the comitia trihuta

in the manner just indicated. The comitia centuriata

were entirely superseded, as far as acts of legislation were

concerned, by the younger comitia, and in these it was

not the consuls or other magistrates but the tribuues who

almost exclusively proposed and recommended new laws.

The same procedure was adopted with regard to the Control of

administrative decrees and regulations which were made
ti,.™i'o"*'i'y

by the people in the comitia trihuta. The consent of the tribes and

people might be obtained for every act of government, and

thus the proceedings of the magistrates would be sanc-

not occur in the early period of the republic, before the decemviral legishitioii.

and that all the stories of them reported by Livy (ii. 52; iii. 3i ; iv. 40, 41,

42, 44 ; vii. 12) are inventions of the annalists, who unhesitatingly ascribed to

the oldest tribunes the powers and prerogatives of later times. Mommsen.
who in his Roman History (i. p. 275) had adopted all these stories, and had

compared the proceedings of the early tribunes with a kind of ' lynching,' not

justified by any legal right, has now altered his opinion {Rom. Staatsrecht, ii.

1, p. 289, An. 5), and rejects the stories in question as unhistoi'ical.

' Vol. i. p. 448.
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HOOK tionecl. In point of fact these formal resolutions of the
VI

v_ / _^ people only expressed more distinctly what was always

considered indispensable—namely, that the will of the

people should in all matters guide and determine the

executive. In the ordinary business of the magistrates

this might be tacitly taken for granted, and an appeal to

the people was therefore only necessary in particularly

difficult or important questions. In such cases the senate

passed a preliminary decree, which Avas then laid before

the assembly of tribes by the tribunes for their accept-

ance. Naturall^y the comitia could hardly refuse to give

their formal sanction to a proposal made in this manner,

and recommended by the tribunes—their own special re-

presentatives—and by the senate, which, acting in accord-

ance with the tribunes, must have enjoyed their confidence.

The popular decision was probably in most cases not much
more tlian an empty formality, but it guaranteed the

executive officers from the consequences of all possible

miscarriages which the course of proceeding in question

might occasion.

The tri- Whilst the tribunes thus carried out the will of the

the senate. Senate in the assembly of the j)eople, they had of course

found ways and means to procure for themselves a position

in the senate contrasting strongly with the humble part

they had at first played in relation to that body. They

had no longer to listen to the debates at the door ; but

they had their seats and voice within that assembly, and

even possessed the right of convoking it and putting

questions to the vote. More than this, they could by

their intercession prevent a senatorial decree from being

duly passed.^ Their position had thus become one of

rulers, and if they had in reality embodied the democracy

as in the older times, the Roman people would have been

very effectually represented in the ruling corporation.

But in point of fact the tribunes themselves belonged to

' No senatus consultum could be made without the consent of the tribunes.

If they withheld their consent, it was merely a senatus auctoriias. Comp.

Mommsen, E'om. Staatsrecht, ii. 1, p. 269.
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the nobility, and tlieir office was but a step in the way to CHAP,

the higher honours of the republic, which the ruling- ^_—^__.

families shared among themselves. A tribune of to-day

might in a few years become a praetor or consul, and the

prospect of such a career would naturally prevent reckless

opposition to the nobility.

But the understanding between the tribunes and the Indepen-

nobility was not founded upon law. It had been formed the tri-

gradually by constitutional practice. The possibility was ^^nes.

not excluded that at any time one or several tribunes

might take up an independent position and oppose the

senate. This rarely occurred while the rule of the senate

was firmly established and maintained. Thus, for instance,

the tribune Quintus Baebius (200 b.c.) contented himself

with speaking in public meetings against the declaration

of war decided on by the nobility, which, in consequence of

the prejudice he had raised against it among the people,

was at first rejected in the comitia. Had the tribune

wished to assert his right of intercession, the proposal of

the consul would not have been put to the vote at all.

He contented himself with a kind of modest protest, but

dropped even this when the senate resolutely insisted upon

the declaration of war ; and when the consul Sulpicius

convoked the people a second time for the j)urpose of

voting, the resolution was passed.' But a radical oj^posi-

tion, based on difference of political principles, was by no

means impossible ; and if it was resolved upon, as, for in-

stance, by C. Flaminius,- the sharp weapons with which

the tribuneship was armed from the beginning proved

irresistible even to the nobility. If a tribune wished to

recommend a line of policy or a law to the people in oppo-

sition to the will of the majority of the senators, the senate

had no means at its disposal to cross hiin, except the inter-

' Livy, xxxi. 6, 5, gives a very interesting description of the scene which

occurred in the senate on this occasion : ^'Egre earn rem passi patres, lacera-

tusque probris in senatu trlbunus plebis. It appears that the opposition of

Btebius to the policy of the senate was at that time an unheard-of novelty
;

that he had not courage or support enough to persevere in it ; and that he

easily gave way. ^ y^^^ jj_ p_ 226.
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BOOK cession of another tribune. If this could not be obtained

V ,J - the nobilit}' were powerless. Thus it haj)pened that the

agrarian law of C. Flaniinius was passed as a kind of

protest against the domination of the senate, and it was

a most alarming sign of a change from the established

order of things to democratic rule. In the same way the

Claudian law was passed, which forbade the senators to

carry on trade ;
^ and in like maimer the Gracchi at a later

period were able to pave the way for the revolution. Thus

the nobility, satisfied with actual rule, were punished for

not restricting the authority of the tribunes by law.

When Sulla undertook to do this, it was too late.

Abuse of It is but natural that a power like that of the tribunes

power'*^''^° should be frequently abused. How would it have been pos-

sible to find year after year ten men wise enough to use ill-

defined authority of so vast extent with moderation? The

personal inviolability of the tribunes combined with actual

irresponsibility made all other public functionaries, to a cer-

tain extent, subservient to them. Weak minds must have

been intoxicated by such exalted prerogatives. Some were

carried away to freaks of presumption which seemed to

betray actual madness. Thus, in the yer.r 131 b.c., the

tribune Atiuius Labeo seized the censor Quintus Metellus

in the street, and, in revenge for having been turned out

of the senate by him, was about to throw him at once from

the Tarpeian rock,- an act of violence prevented only by

the intercession of another tribune. The power of the

tribunes appeared less outrageous, though still rather

arbitrary, in their right not only of forbidding the supreme

magistrates to celebrate triumphs, to convoke popular

assemblies, to consult the auspicia, nay, to perform any

official business whatever, but of imposing fines upon

them at pleasure, of confiscating their property, and even

of ai-resting them.^ If such forcible measures were re-

> Vol. ii. p. 196.

- Liv. epit. 59. Plin. Hint. Xaf. vii. 44.

3 Liv. epit. 48. Cic. De Leg. iii. 9, 20. Pint. Mar. 4. Valer. Max. ix. 5, 2.

Victor, 66. Tlor. iii. 17- Cic. Ad Att. ii. 1, 8. Dio C. xxxvii. 50. Cic. In
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sorted to only in times of extreme need, when the pros- CHAP.
• • VIII

perity of the state was endangered by the delinquencies of . _ .

'

_ ^

a magistrate, or if they were applied on the advice and

desire of the senate, they proved the political good sense

of the Romans, and justified the creation of an office the

duties of which approach so near the line where order and

anarchy meet. But if the tribunes themselves acted

presumptuously and refused to yield to the authority of

the senate, then the state could be protected from the

arbitrary proceedings of one tribune only by the interces-

sion of another. This intercession of one tribune against

another, nay, even the mere possibility of it, prevented on

the whole the abuse of excessive official power, at least as

long as the republic remained sound and healthy

—

i.e. up

to the end of the period now under consideration. When
new principles came into action and personal considera-

tions and interests became of more moment than the

welfare of the state, the weapon of the tribuneship was

employed in the service of the demagogues who brought

about the ruin of the republic.

Vatin. 9, 21. Dio, xxxviii. 6 ; xxxix. 39. See Mommsen, Earn. Staatsr.

i. 132.

VOL. IV.
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CHAPTER IX,

THE SUBJECTS OF ROME IN ITALY.

BOOK
VI.

Rome and
Italy.

Distinc-

tion be-

tween con-

querors

and con-

quered.

It lias been related in the first volume liow in tlie course

of little more than a hundred years, from the fall of Veii

(396 B.c.) to the conquest of Tarentum (272 b.c.), the whole

of central and southern Italy was made to acknowledge

the supremacy of Rome. We have now to see in what

manner Rome exercised her dominion, in order that we
may understand what appears so very wonderful, that

the citizens of a single town were able to assume the

undisputed mastery of so large a |,erritory, and to extend

their dominion, based upon this power in Italy, over a

wide range of foreign countries.

One difference between the Roman republic and the

states of our own ao-e we recognise at once in the circum-

stance that the nations incorporated with the republic

were always looked upon as a subject and inferior class,

and that almost to the very end of the republic the ruling

citizens clung to their privileges and to the natural advan-

tages resulting therefrom. It never occurred to the Romans
to recognise their conquered enemies as fellow-citizens, and

to bestow upon them equal rights, as is demanded by the

more generous and humane spirit of modern public law,

and by the sense of justice now almost equally dispersed

throughout Europe. On the other hand, the Romans were

far from practising that brutality with which the Spartans

sought to keep their subjects in continual bondage. They

adopted a middle course, which enabled them to preserve

their dominion and their privileges, and nevertheless to

grant to their subjects so much liberty and security that

they clung to the central authority of the state, and felt at
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their ease like members of a living body. At any rate, CHAP.

this feeling lasted until the time when the old republican . ^,J .

institutions had become obsolete, and the altered relation

of Kome to the subject countries required other forms of

government.

The organism of the Roman dominion in Italy was an "Rome and

enlarged copy of the original Rome. In the latter the

ruling body consisted of the patricians alone. The ple-

beians were a distinct body of citizens, without political

rights, without a share in the government, but neverthe-

less bound to serve in war and to bear all the burdens of

the state. In a similar manner a difference continued to

exist between two portions of the population in the em-

pire formed by the victorious republic. On one side there

were the old patricians and plebeians combined now into

one body of citizens with equal rights ; and on the other,

various classes of citizens without rights of voting {cives

sine stiffragio), and the subjects called by the Roman citi-

zens either colonists or allies (socii).

Only those members of the community enjoyed the The

full political rights and privileges of citizens who were tribes.

inscribed in the censorial lists as inhabitants of the town
itself or of the local tribes that extended over the adjoin-

ing country. Unfortunately, we have no exact infor-

mation of the extent and situation of the thirty-five tribes.

The four city tribes were the smallest as regards extent,

but the largest in population, and the least important in

dignity after the reform of Quintus Fabius in the year

304 ; ^ the sixteen oldest country tribes which had existed

at the beginning of the republic were of far less extent

than those which were added subsequently, and we may
conjecture that in proportion to the distance from Rome
the tribes increased in size, a circumstance which to a cer-

tain extent was a compensation for the inequality which

was inevitably occasioned by their geographical position.

When the thirty-fourth and thirty-fifth tribes had been

established, in the year 241 b.c., the geographical limits of

' Vol. i. p. 436.

N 2
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BOOK
VI.
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tion of the

number of

tribes.

Roman
colonies.

Voluntary
adhesion

of the

Italian

popula-

tions.

the tribes remained finally settled. From tliat time to tlie

period of the ci\dl wars they were not extended any fur-

ther over Italy. ^ All the districts and towns beyond the

boundaries of the citizenship were subject to Rome in

some form or other, and differed in political rights from

the genuine Romans of whom we have spoken.

The only exceptions to this rule were those Roman
citizens who belonged to a citizen-colony {colonia civium

Romano rum'). These did not lose their civic rights by

settling permanently at a distance from Rome ; the name
of every individual colonist remained most probably in-

scribed in the tribe fco which he had originally belonged,

and he could exercise his full rights of citizenship when-

ever he was present in Rome. But in point of fact this

right lay dormant, for the colonists were obliged to per-

form garrison duty in their respective settlements, in

return for their exemption from ordinary service in the

legions,^ and they were therefore not at liberty to leave

the place where they were stationed.

It is a most erroneous though widely prevalent opinion

that the whole of Italy was conquered by the force of

Roman arms, and joined to the empire against its will.

Roman valour and the admirable organization of the le-

gions, it is true, contributed to extend the dominion of

Rome, but they were not nearly so effective as the politi-

cal wisdom of the Roman senate. Although among the

Romans, as elsewhere, military success was considered

worthy of the greatest admiration, and raised national

pride to the highest pitch, and although the annalists

were consequently eager to attribute every increase of the

Roman power to brilliant victories, an unprejudiced inves-

' That is to say, no new tribes were formed after 241 b.c. in addition to

the thirty-five tribes then completed. But districts lying beyond these tribes

could still be incorporated -with one or more of them. Thus in 188 b.c. the

municipia of Tormiae and Fundi were attributed to the J])milian tribe, and

Arpinum, the native town of Marius and Cicero, to the Cornelian tribe. Liv.

xxxviii. 369.

- The exemption of the Roman colonists from military service, at least

fiom service on board the fleet, was afterwards withdrawn. Liv. xxxvi.

5, 4.
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tiecation of the facts leads to the conclusion that the CHAP.
. • . IX

majority of the Italian population by no means surren- - ,J -

dered themselves to the mercy of Rome as conquered

enemies, but that on the contrary in many cases the free

resolution of the several tribes and the feeling of com-

mon interests formed the link which joined them to

Eome.^

We have often been obliged to point out the false re- Free allied

presentations of the annalists—-for instance, with regard to

the alliance with the Latins and Hernicans, which formed

the basis of the Roman dominion, and the starting-point

for all further success.'- It would detain us here too long

to examine the history of all the Roman wars in detail

and to point out the parts where more or less concealed

traces of such misrepresentation are to be found. But

by way of illustration we may remark that Tibur and

Prseneste, the two most important towns of Latium after

Rome, were never conquered and always preserved their

independence as free, allied towns,^ though Roman annal-

ists try to make it appear that they were forced to

submission. The case was similar with Naples, Nola,

Nuceria, Heraclea, Velia, Locri, Rhegium, Tarentum, the

greater part or perhaps all of the Greek towns ; with the

three Hernican towns Aletrium, Ferentinum, or Verulse; *

' The subjects of Eome were called by the honourable name of allies

(socii). But the manner in which they had become allies was not always the

same. It differed widely according to circumstances.. Some had joined Eome
on an equal footing by a free alliance {fa'dus aquuni), which implied nothing

like subjection. Such was the old league with the Latins and the alliances

with several Italian tribes in the course of the Samnite wars. Others sought

the alliance of Eome as a protection from pressing enemies or troublesome

neighbours. This -wa.s csdled 'per dcdiiionc7n in ßdem venire,' LIt. viii. 2,13.

Such allies pledged themselves ' maiestateni popidi Bomani comiter eonservare.'

But they were not subdued in war, and their alliance might be as useful to

Eome as to themselves. They became the voluntary clients and dependents

of the Eomans, but as the obligations were not ratified by a.f(edus aquiim tliey

glided more easily than the other allies into the condition of subjects.
'-' Vol. i. p. 153. 3 Vol i p 292.

* These towns had taken the part of the Eomans in their war with the

Hernican nation. The Eomans offered them as a reward the full Eonian

citizenship, but they pi-eferred keeping their old independence as allies of

Eome. Liv. ix. 43, 23. Vol. i. p. 425.
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BOOK witli Caj^ua and a number of other Campanian towns up
^~—,J— to their defection in the Hannibalic war ; with a great

many tribes or portions of tribes in central Italy who had
sided with Rome in the Samnite wars ; with a certain

part of the Umbrians, Lucanians, and Apulians; ' and lastly

with the majority of the Etruscan towns. ^ The Romans
managed in all their wars to procure the friendship of the

immediate neighbours and enemies of their opponents,

and to turn these to account as allies. The price of such

an alliance was a federal union,^ which in course of time,

it is true, changed into a condition of dependence, but

which was originally based upon a more or less voluntary

compact with Rome, and not upon subjugation by force of

arms.* When actual conquest took place, confiscations

were invariably made on a large scale, and the land thus

taken, if it did not remain a state domain, was occupied

by or distributed among Roman citizens, or more usually

employed for the establishment of colonies. Hence,

wherever we find Roman colonies, a previous conquest

can be taken for granted. Where this is not the case,

the opposite conclusion is admissible, that not subjugation,

' Concerning the alliance with Lucanians, Apulians, Marsians, and other

Sabellian peoples, see vol. i. pp. 384 f., 40i, 422 f., 453, 460. Concerning Tea-

num see Liv. ix. 20, 4 ; on Camerinum aud Igu\^UIn see Cicero, Pro Balbo,

20, 46. Liv. xxviii. 45, 20.

2 Vol. i. pp. 457, 461, 477.

' The same policy was followed in the provinces. In all her wars in

Sicily, Spain, Africa, Greece, &c., Rome had the friendship or co-operation of

native states. These were recognised as independent allies, and for some

length of time were allowed to enjoy certain privileges, more or less extensive,

according to the services they had rendered. Such were Messana, Utica,

Gades, and Athens.

* The Roman policy always favoured the aristocratic party whenever an

independent town was convulsed by internal discord. This party, therefore,

generally looked for protection to Rome and provoked Roman interference,

sacrificing rather the independence and the interests of their country than the

advantages of their party. This was done in Arretium (vol. i. p. 457), Vol-

sinii (vol. i. p. 479), Tarentum (vol. i. p. 493), and many other places. If the

democratic party resisted, war was the consequence. The Romans furnished

aid to their friends, and when they had succeeded in overthrowing the demo-

cratic party and establishing the nobles in power as their clients, they repre-

sented this interference as a war of conquest.
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but a voluntary alliance, brought about the union with CHAP.

Rome. - ,'

In consequence of the Hannibalic war great changes Effects of

took place in many parts of Italy. The communities nibalic

which had declared themselves for Hannibal suffered for ^^.r.

their disloyalty by the loss of the liberties they might

have enjoyed before. Now, indeed, a large portion of

Italy was subjected by force of arms which had previously

been on terms of free alliance with Rome. The most dis-

tinguished victims of Roman vengeance were Capua and

the neighbouring Campanian towns Avliich had fallen

off from Rome with Capua. A large number of more

obscure towns in Samnium, Apulia, and Calabria, espe-

cially the tribes of the Picentes on the Silarus and the

Bruttians, underwent the same fate. Large tracts of land

Avere now for the first time confiscated, and upon them

Roman veterans were settled or regular colonies esta-

blished ; but extensive districts also remained public do-

mains. Thus, indeed, a considerable portion of Italy was

conquered by Rome
;
yet even now it cannot have been

the greater part. The majority of the Italian and Greek

allies had remained faithful to Rome ; many had only

wavered in their fidelity ; among all of them there had

been at all times a party favourably disposed towards

Rome, and in many cases the partisans of Rome had

brought about a revolution, had driven away or cut down
the Carthaginian garrisons, and had handed over the

towns to the Romans. In such cases Ave can scarcely

speak of a Roman conquest, although the Romans be-

haved like conquerors in cruelly punishing whole commu-
nities for the hostility of their leaders.

The federal form of the Roman government which Roman

remained when it had embraced all Italy was a full de- goxera-

velopment of a germ discernible in the oldest constitution °i*^iit.

of the Roman families and their combination into gentes and

tribes. The alliance of patrician families, gentes, and tribes,

formed a compact political body which stood for some

time in the relation of an imperfect union with the pie-
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beians. When it had absorbed them, the new and enlarged

community formed a federation Avith the Latin towns. In

course of time the federal character of this union was

changed into one of Roman dominion, which became fully

established by the issue of the great Latin war. By this

war the majority of the old allied towns lost their inde-

pendence and became Roman municipalities. Then the

same principle of federation was repeated on a larger

scale. The Latin colonies sent out by Rome into con-

quered districts took the place of the old Latin towns as

allies of Rome, and by their side were placed with equal

privileges the foreign allies who had assisted Rome in

uniting Italy into one great state.

The Latin colonies, which were sent out for the most

part in the time of the Samnite wars, were the most effi-

cacious means for securing the possession of the subject

countries, and for Romanising them. Their chief purpose

was military ; it was only a secondar}^ result that they

furnished a provision for the poorer citizens. Whoever

took part in them, whether Roman citizen or Latin,

received the rights of the Latins, which included the

private rights of the Romans, but excluded the right of

electing and being elected to public offices in Rome.' It

was only under special circumstances that a Latin colonist

was allowed to acquire all the Roman civil rights—namely,

when he had held some municipal office in his colony, or

when, on removing to Rome, he left a family behind in

the colony.'- All the Latin colonies enjoyed local self-

' A Eoman citizen, accordingly, -n-ho took part in a Latin colony lost the

most valuable of his rights (the his suffragii and the ius honorum) : he suffered

what was called a capitis deiiwmtio.

- At one time or other a difference of right was established between one

set of Latin colonies and another; for Cicero {Pro Ccecina, 35, 102) speaks of

the rights of ' twelve colonies ' who, like the colonists of Ariminum, could

inherit from Roman citizens. After numerous speculations on this subject (see

especially Savigny, Vermischte Schriften, i. p. 18 ff.), the opinion of Mommsen
{Rom. 3Iünzweseii, p. 317 if. ; Bom. Gesch. i. p. 424) is now generally accepted,

that the colony of Ariminum (268 b.c.), the first colony beyond the confines of

Italy proper, received more restricted rights than the older Latin colonies, and

that the eleven colonies which were subsequently founded were treated likewise.



THE SUBJECTS OF KOME IN ITALY. 185

government. They elected tlieir annual magistrates in CHAP,

the same manner as the popular assembly did at Eome, -
.

,
' _-

and had their own senates constituted and organized like

that of Eome. They paid no tribute, at least not in a

direct and formal manner,' but only furnished their con-

tingents to the Roman army, and were bound to provide

for the pay, though not for the equipment, of these troops.

The towns which, without being colonies, were in so-called

alliance with Rome, held a similar position, without, how-
ever, enjoying the same facilities for acquiring the full

franchise. Each of them was likewise a copy of Rome as

far as internal organization was concerned, having its own
senate and local magistrates elected by the community.

Rome had taken care that in all these cities an aristocratic

form of government should be established, and contrived to

secure the attachment of the communities by favouring

the local nobility.

On the whole, the condition of the allies, Latin The posi-

colonists as well as confederated Italians, seems to have iteHan
^
^^

been satisfactory, at least in the earlier period. This allies.

is proved by the circumstance that arms were entrusted to

them, and that they usually furnished a larger contingent

to the Roman armies than the Romans themselves. The
privilege of bearing arms was not accorded to the inhabitants

of the provinces, and in comparison with the provincials

who had to pay an annual tribute or ground-rent to the

governing state, the Italians might consider themselves as

partners with the Romans in the sovereignty exercised

In what respects the rights of these ' twelve colonies' differed is not certain.

They seem to have had the commercium with Rome, but not the connuhium,

and less facility of acquiring the full Roman franchise than the older colonies.

' The exemption from direct taxation did not prevent exactions of various

kinds from Roman magistrates, which at times proved very burdensome.

Such were the ' voluntary ' contributions of allied towns to festivals and
triumphs at Rome (above, p. 155 ; Liv. xxxix. 5, 7 ; xl. 44, 12), or even for

military expeditions (vol. ii. p. 418). Contributions of this kind were
' voluntary' as much as the ' benevolences ' of English history were prompted

by benevolence, and no more. The travelling expenses of Roman officials were
also at the charge of the localities which lay on their way, and may occa-

sionally have been equivalent to a regular tax.
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EOOK over dependents. Tlie Italians enjoyed the honourable

,^—- name of allies {socii), and Rome abstained from inter-

fering in their national customs, their language, their

privileges, and above all in their religion. Under the

dominion of Rome a durable peace reigned throughout

the length and breadth of Italy, such as had not been

known before. The people were protected from the in-

vasions of barbarous enemies by the combined military

strength of the republic. The participation in the wars

waged by Rome must have been attractive and profitable

for the warlike youth of Italy, and many an ally doubtless

returned to his home richly laden with booty. Hence the

Italians naturally remained loyal to Rome until the irre-

sistible Hannibal persuaded some of them to disown their

allegiance. At that time the idea was conceived in Rome
by some far-sighted politician, that it might be possible

to unite the Latin allied towns more closely to the mother

city by selecting two delegates from each of them for

seats in the Roman senate. This most salutary advice

was unfortunately rejected by the pride of the old nobility.'

Nevertheless, all the colonies remained faithful, and the

failure of Hannibal's attempts to shake their allegiance is

the strongest proof that the Roman supremacy was firmly

rooted in the attachment and interests of the allies.

Isolation But there was, nevertheless, in the relation between

Rome and her allies an inequality, a kind of injustice

which could be overlooked only so long as, on the one

hand, Rome did not abuse her position, and, on the other

hand, the subjects did not fully become conscious of their

own strength. Rome was aware from the very beginning

that her power depended upon the division of the subject

towns. It was therefore in her interest to sever the

links which bound the Italian peoples to one another, and

to prevent the formation of new ones. The old confedera-

cies were everywhere dissolved. Every town was separated

from the rest and connected as an isolated unit with

Rome. No Latin or citizen of any town allied with Rome
' Vol. ii. p. 287.

of the

allies.
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was allowed to acquire landed property anywhere but in CHAP,

his native town ' or else in Roman territory. Nor could —V^^—

-

he contract a legal marriage with a native of any other

allied town, being confined in his selection to his own
fellow-citizens or to Romans. This right of intermarriage

and of buying land being permitted between Rome and

every individual town subject to Rome, but refused to

these towns with one another, proved a restriction

which not only lowered the dignity of the allies, but

injured them in their material prosperity, and led slowly

but surely to their impoverishment, and to a preponde-

rating power of the Roman capitalists. A Roman could

compete for the purchase of land in any district of Italy,

but by the side of him no Italian was admitted as pur-

chaser unless he was a member of the community in which

the property was situated.^ The absence of complete

freedom in the right of buyiiig and selling land prevented

the free circulation of capital, and, to a certain extent,

bound the Italians to the soil. If in addition to this

unnatural restriction we consider the advantage which

every Roman citizen had over the allies in all other com-

mercial and legal transactions, we can understand that the

' This important restriction was contained in the rule that they should

have no commercium inter se (Liv. viii. 14), by which each community was to a

certain extent isolated. When Macedonia was divided into four districts, in

168 B.c., the same rule was adopted. Liv. xlv. 29, 10: Pronunciavit JSmilius

Paullus neque connubium neque commercium agrorum sedificiorumque inter se

placere cuiquam extra fines regionis suae esse. In this passage the addition

' agrorum sedificiorumque ' points out distinctly to what restriction in buying and

selling the refusal of the 'commercium' chiefly bad reference. The consequence

was that, as the people of Macedonia complained (Liv. xlv. 30, 2) : Eegionatim

commerciointerruptis ita videri lacerata omnia tanquam animali in artus alte-

rum alterius indigentis distracto.

- In Sicily the citizens of Centuripse alone had unlimited commercium in

all Sicilian communities. The consequence was that they had everywhere

acquired landed property : e.g. ' agri ^Etuensis multo maximam partem,'

Cicero, Verr. iii. 45, 108. Thus Centuripse became the wealthiest town in all

Sicily (Cicero, Verr. iv. 23, 50), whilst at the same time the number of land-

owners decreased (Cicero, Ferr. iii. 51, 120). The Koman citizens had all

over Italy the same right, and the consequent advantages, which the people of

Centuripse had in Sicily, and the landed property passed by degrees into their

hands.
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BOOK inferiority in political rights was one of the causes which

- ^ . exterminated the Italian peasants, and covered the pen-

insula with overgrown private estates, peopled and worked

by slaves. We cannot, therefore, be surprised that by

the side of Rome all the once flourishing towns of Italy

began to decay in spite of universal peace ; that the

enterprising Greek colonies,' and the industrious Etruscan

towns declined more and more, whilst Eome grew raj)idly

to huge dimensions. We cannot wonder that even the

Roman colonies decreased in population and wealth,^ and

that means had to be adopted from time to time to send

back to their homes the numbers of Latin colonists who
were drawn to Rome by the advantages and pleasures of

the capital, and by the prospect of acquiring, though by

deception and fraud, the I'ights of citizenship.^

Decay of The economical decay of Italy was hastened still more

agrieiü- ^J ^^® competition of provincial Avith Italian agriculture,

ture. Sicilian and Sardinian corn was brought to Rome in large

quantities, and sold at such low prices that the Italian pea-

sants found no market for their own produce. If manufac-

turing industry had been developed largely in Rome and

other Italian towns in proportion to the decrease of agricul-

tural industry occasioned in the above-mentioned manner,

the Italians might perhaps have found other means of

subsistence. But industry and trade, which had flourished

in all the Greek and Etruscan towns in the time of their

independence, seemed paralysed from the moment they

were incorporated with Rome. They became more and

more imjjoverished and depopulated, and Rome did not

attract the trade they lost. It seems that there was

' Liv. xl. 18, 4.

' Liv. xxxii. 2, 6; xxxvii. 46. 9: Ex Gallia legates Placentinorum et

Cremonensium L. Aurunculeius praetor in senatum introduxit. lis querentibus

inopiam colonorum, aliis belli casibus, aliis morbo absumtis, quosdam tsedio

aecolarum Gallorum reliquisse eolonias, decrevit senatus, uti C. Ljelius consul,

si ei videretur, sex millia familiarum conscriberet, quse in eas eolonias divide-

rentur. Liv. xxxix. 23, 3 : Sp. Postumius consul renuntiaverat se desertas

eolonias Sipontum supero, Buxentum infero mari invenisse. Liv. xliii.

17, 1.

- Liv. xxxix. 3, 4; xli. 9, 9; xlii. 10 2.
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capital enough in the centre of the Roman empire ; but it CHAP.

was more profitably employed in the financial service of -_ V -

the state, such as great public contracts, in the farming

of the revenue, and in money-lending transactions. The

Italians could not participate in these financial operations,

which, as is tolerably certain, were a monopoly of the

Roman knights. Roman citizens alone were allowed to

enjoy the advantages which were, to a cei'tain extent, the

price of victory that Rome carried off as the ruling power.

In this, as in other respects, the Italian allies, though they

had contributed a fair share towards the establishment

of that commanding position which opened to Roman
citizens the road to honours and wealth, were excluded

from participation in them.

But even the right of self-government which Rome Suppres-

had left to the Italian communities proved an illusion in jo^ai law.

all cases where the interests of the ruling town seemed to

require it. A law passed in Rome,^ nay, a simple sena-

torial decree,^ or a magisterial order, could at pleasure be

applied to the whole of Italy. Roman law gradually took

the place of local laws, though the Italians had no part in

the legislation of the Roman people, or an}^ influence on

the decrees of the Roman senate and magistrates. The
criminal jurisdiction throughout Italy, not only in cases

of political offences but also of crimes endangering

the safety of individuals, such as conspiracy, murder,

robbery, poisoning, plunder, and violence, was exercised

by the Roman senate through the ordinary magistrates or

special qua3stors appointed, as occasion seemed to require.^

All public works in Italy, such as roads, aqueducts, and

temples, were carried out solely for the benefit of Rome ;
*

' The Roman law of debt was extended in 193 b.c. by a plebi.seitxim to the

towns of the Italian allies. Liv. xxxv. 7, 4 : M. Sempronius tribunus plebis

ex auctoritate patrum plebem rogavit plebesque scivit, ut cum sociis ac nomine

Latino creditse pecunise ius idem quod cum civibus Romanis esset.

- Such as the 'Senatus consultum de Bacchanalibus.' Liv. xxxix. 18.

3 Polyb. vi. 13, 4. Liv. ix. 26, 5 ; xxviii. 10, 4 ; xxix. 36, 10; xxxii. 26,

10 ; xxxix. 18.

• Sometimes in the interest of colonies or municipia of Roman citizens.

See Liv. xli. 27. Occasionally in that of individual members of the Roman
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VI.

Military

burdens of

the allies.

improvements and embellisliments were lavished upon the

capital after victories gained in conjunction with the

allies, and necessarily called forth envj and displeasure

among the latter, avIio felt that they were treated with

injustice and disdain. Triumphs and festive games were

celebrated only for the entertainment of the capital ; ^ and

the more the capital became the great attraction for men
in search of profit or amusement, the more were the pro-

vincial towns depopulated and impoverished.

• Not in peace only, but also in the time of war, the

allies were gradually made to feel how heavily the hand

of Rome weighed upon them. Although, as may be easily

supposed, the original treaties of alliance or the terms

granted to the conquered contained minute stipulations

with regard to the military service imposed on the allies,

it is not probable that these stipulations were regarded by

the Romans as a restriction to their demands. According

to their convenience and the exigencies of the moment
the Roman government called upon the allies for troops in

numbers exceeding more or less the normal amount. The
rule was that the allies should furnish and pay as many
foot soldiers and twice or three times as many horse as the

Romans. But as early as 296 b.c., when the Roman army
consisted of four legions

—

i.e. sixteen thousand eight

hundred men—no less than twenty-seven thousand

men were levied among the allies.- The same capricious

treatment of the subject states is apparent throughout.^

nobility: as at Terracina, where the censor ^^milius Lepidus caused a dike to

be constructed, by which his own estates in the neighbourhood were benefited.

Liv. xl. 51, 2.

* It was a rare exception when a few trophies gained in war were distri-

buted as ornaments for Italian towns outside Eome. Liv. x. 46, 8 : Spoliorum

tanta multitudo fuit, ut non templum tantum forumque lis ornaretur, sed sociis

etiam colonisaue finitumis ad templorum locorumque publicorum omatum
dividerentur.

2 Liv. X. 18, 3, 4.

' A comparison of the strength of the Roman armies from 193 to 188 b.c.,

according to Livy (xxxv. 20, 4; xxxv. 20, 11; xxxv. 41, 7; xxxvii. 50;

xsxviii. 30, 3), shows that, assuming the legion at that time to consist of 5,200

men on foot and 300 horse, there were raised 115,500 Eomans against nearly

200,000 allies, without counting the socii navales. It deserves particular
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Moreover, in tlie field the allies were sometimes sub- CHAP.

jected, at the hands of commanders, to ill-usage or in- . _,J -

justice, which at times led to mutinies. A case in point

occurs as early as 260 b.c. in the first Punic war.' At
the close of the Hannibalic war the Roman troops were

allowed to return to their homes, but those of the allies

were obliged to continue their military service. The same

thing happened in the year 199 b.c. in Gaul."^ The
Eoman citizens were further protected by the Yalerian

and Porcian laws from arbitrary and degrading punish-

ments, and even in the field a distinction was made in

the blows which they and the soldiers of the allied

contingents had to suffer from the centurions.-'' In the

distribution of land and booty the allies were almost

always unfairly treated,^ and were at the same time

employed for the lowest and most disagreeable work, es-

pecially for service on board the fleet.'^

notice that on one occasion 6,200 allies and only 1,050 Romans, on another no

Romans at all but only allies, -were sent to serve in Spain, where the service

was especially irksome, dangerous, and in consequence unpopular. Again, in

181 B.c. the army sent to the unwholesome island of Corsica, where no booty

was to be expected, but plenty of danger and hardship, consisted of 8,300

Italian allies without any contingent of Roman citizens. Some of the quoted

numbers may be doubtful, as the manuscripts are often untrustworthy in this

particular (see Weissenborn, note to Liv. xl. 36, 6), but the result we have

arrived at is not likely to be very materially affected by any inaccuracy in detail.

' Polyb. i. 24.

2 Liv. xxxii. 1, 5.

ä The Roman soldiers could be beaten only with vine branches (vites), the

allies with cudgels (Justcs). It would be interesting to know wherein the

distinction lay. On the third Lex Porcia see Lange, Eöin. Alterth. ii. pp. 198,

234, 521.

* Liv. xii. 13, 7 : Sociis dimidio minus quam civibus datum. When, in

173 B.c., lands were distributed in Liguria, each Roman received ten jugera,

each Latin only three. Liv. xlii. 4, 4. It was an exception when the allies

received equal shares with Roman citizens ; for instance, in 178 b.c., according

to Liv. xli. 7, 3 : Militibus denarios quinos vicenos, duplex centurioni, triplex

equiti ambo [Ti. Gracchus et L. Postumius] diviserunt, sociis tautundem qiian-

tum Romanis. Again in 167 b.c., Liv. xlv. 43, 7 : De prseda militibus in

singulos quadragenos quinos denarios, duplex centurioni, triplex equiti, sociis

nominis Latini quantum civibus, et sociis navalibus dedit quantum militibus.

* Hence the name socii navales for sailors and marines. The surprisin»

number of Roman deserters in the wars with Carthnge can only be explained

by assuming that they consisted of such men to whom the service was hateful,
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BOOK In projDortion as with the increase of their power the

-^ ,_: Eomans felt more and more secure and independent of the
Increasing rjHi^g ^hev showed them less consideration and tenderness,
oppres- 'J '

siveness of and made them feel that they had gradually sunk from their

ruiT^" former position of friends to be no more than subjects.

The differences in the amount of rights or privileges en-

joyed by the various towns disappeared by degrees as in the

minds of the Eomans the recollection of the services by

which privileges and immunities had been purchased

became fainter. Thus all the allies were gradually re-

duced to the same level of dependence, although at first

there had been various degrees of rights and liberties

among them. The authority which the Eoman governors

exercised over the foreign provinces accustomed them also

in Italy to treat the allies contemptuously and brutally.

Then began their habit of asking the allied communities

for aid when they wished to exhibit public games at

Eome, and the practice of exacting extraordinary supplies

of materials for war.^ It must have been difl&cult for the

subject towns to refuse such demands, as a Eoman magis-

trate had in war as well as in peace abundant opportunity

of showing his favour and his displeasure to a dependent

community. They had even to suffer from the exactions

and rapacity of Eoman citizens who were not in of&cial

position." Not being Eoman citizens themselves, they

could neither claim the protection of the laws nor call for

the intercession of the tribunes, and were limited to the

precarious help afforded them by Eoman nobles who acted

the part of their patrons. We see from a story related

by Livy to what length of insolence a Eoman might go

in the treatment of the allies.^ In the year 173 b.c. the

and who were treated hardly better than slaves. The condition of the rowers

on board the ancient galleys mnst have been almost as bad as that of galley-

slaves. Thus we find an easy explanation of the mutiny which threatened to

break out in 259 b.c. among Campanian allies destined for service in the fleet.

Zonar. viii. 11. Comp. Liv. xxiv. 23, 10 : Transfugse, quorum maxima pars ex

navalibus sociis Romanorum erat.

• Above, pp. 155, 185, n. 1.

^ According to Cicero, Ad Quint, fratr. i. 1, 11, even Roman citizens had

to complain ' non tam de portorio quam de nonnuUis iniuriis portitorum.'

^ Liv. xlii. 1, 7.
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consul L. Postiimius Albinus was ordered to g-o to Ca^m- CHAP,

pania for the purpose of more accurately determining the , _ .^

boundaries of the state land in that part of Italy, and
thus protecting it from the encroachments of private

landowners in the neighbourhood. His road took him
through the free allied town of Prseneste. He owed the

Prsenestines a grudge, because they had taken no notice

of him when on a former occasion he had passed through

their town in a private capacity. Being now in the

possession of official power and dignity, he resolved to

teach the subjects how they ought to behave towards a

Roman nobleman. Before he started from Eome he sent

a message to Prseneste and ordered the magistrates to

come out to meet him, to prepare quarters for him and his

suite, and to provide horses for the continuation of his

journey. Hitherto this had not been customary. Magis-

trates travelling in the affairs of the state were usually

lodged by their friends and could claim only a single

horse each. But the Prsenestines considered it advisable

promptly to obey the behests of Postumius, and thus a

precedent was created which was but the beginning of

ever-increasing demands on the part of the Roman magis-

trates.

Bat the arrogance of Postumius was after all a Koman

moderate enforcement of official power in an independent o^^trages

.

'- on the
community compared with what otner Romans dared to allies.

do.' A young Roman who had not even risen yet to the

dignity of a magistrate, but was travelling merely as a

legate {pro legato), met in the neighbourhood of Venusia a

peasant from that Latin colony who, on seeing the litter

{ledica) in which the young nobleman was lying, asked

jokingly whether a dead man was being carried along.

On hearing this the Roman at once stopped and caused

the peasant to be whipped with the straps of the litter

until he was dead. This brutal murder, as it appears,

was left unpunished. The deed may have appeared to a

true Roman justifiable or even necessary for upholding
' (icUius, X. 3, 5.

VOL. IV. O
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BOOK the majesty of the Roman name. Another occurrence is

. ,_:— perhaps still more characteristic' A Roman consul travel-

ling in the company of his wife had reached the town

of Teanum Sidicinum, where he remained for a while. The
lady had a wish to hathe in the public bath of that place

used by men. The qugestor of the town was ordered by

M. Marius, the supreme magistrate, to turn out the

bathers at once and place the bath at the disposal of the

Roman lady. But this order was not executed quickly

enough to please her; nor did she consider the bath

suitably prepared. As a punishment for this negligence,

Marius, on the command of the consul, was stripped in

the market-place of the town, tied to a post, and flogged

with rods. A similar offence seems to have given umbrage

to a Roman praetor at Ferentinum. Two magistrates of

this place were called upon by the preetor to justify them-

selves for their negligence ;
^ one of them, for fear of being

treated like Marius of Teanum, threw himself from the

wall, the other was seized and flogged. No wonder that

after such proceedings the authorities in the Italian

towns decreed that during the presence of a Roman
magistrate nobody should make use of the public baths.

It is astonishing that Roman ojBäcials who indulged in

such fancies ever succeeded in departing alive from a town

inhabited by free men. We should think that death

must have appeared preferable to a life exposed to such

outra'ges.

Discontent Tiie occurrences just related took place in the second

allies. half of the second century b.c., and wort» pi-obably ex-

traordinary instances of tyrannical excesses; for they are

referred to in a speech of C. Gracchus in which he urges

a reform in the legal standing of the allies. But even

allowing this, we have reason to think that such deeds

would not have been possible and would not have been

attempted, if the general conduct of Roman officials in

their treatment of the allies had not been in a high

deo-ree overbearing, brutal, and regardless of the common
' Gellius, X. 3, 3. - Gellius, if>.
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rules of justice and liumanity. If we contemplate on CHAP.

the one hand the dominant position of Rome, and the '"^ ' _,.

advantages derived by the allies from a union with her,

and on the other hand the numerous insults, exactions,

and disadvantages to which they were exposed, we may
be at a loss whether to admire more the strength and

durability of the government thus established or the

courage with which some of the oppressed peoples ventured

at last to draw the sword in the hope of reconquering their

former liberty. The Hannibalic war was the severest

test of Rome's qualification to rule over Italy. She

stood it, not, it is true, without great risks and sacrifices,

but yet with firmness, dignity, and success. The greater

part of the subjects remained loyal, or at least obedient.

But from time to time, before as well as after that great

war, disturbances broke out which prove that the subjects

did not invariably feel happy under Roman rule. A
striking instance is the revolt of the insignificant town of

Falerii in the year 241 b.c., the last year of the first Punic

war.' What the occasion was, is not reported, but of the

consequences there can be no doubt. Falerii was reduced

in a few days, and was probably deprived of the liberties

which till then it had enjoyed as an allied town. It lost a

part or perhaps the whole of its territory, and became an

open village deprived of the rights of a town. Thus one

more was added to the number of those places of which the

Romans could say that they had conquered them with the

sword, and the conquest of Falerii among others furnished

for a Roman family the pretext for triumphal honours.

What has beeii said of the condition of the Italian Causes

subjects foreshadows the events which were in store for a^socitü

the period to come. It is evident that the inequality of ""''^^•

the Italian peoples in civil rights could not last much
longer. As long as a consciousness of inferiority to Rome
as the leading power in Italy prevented among the Italians

the growth of rivalry and the impatience of unfair treat-

' Liv. epit. 30. Polyb. i. G-l. Zonarus, viii. 18, Oros. iv. 11, See vol. ii.

p. 123.

o 2
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BOOK ment; as long as tlie republic acliieved in rapid succession

. . beyond tlie sea tlie great conquests in the advantages of

wliicli the allies could share, and by the grandeur and

glory of which they also were inspired and raised like the

Romans themselves to an eminence above rival nations

;

as long as the Romans used their privileges on the whole

with some degree of moderation, and did not seek to

reduce to a still lower level the condition of their sub-

jects ; so long the confederacy remained a firm support

of the Roman power. But when, in consequence of the

greatness of the dominant town, Italy was threatened with

economical ruin, when the Italians began to play a part in

the internal policy of the republic, and the demagogues to

court their favour, then the old organization of the state

could be maintained no longer, and the inequality between

Romans and Italians was doomed to disappear in the tor-

Tents of blood with which the social war inundated Italy.
,
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CHAPTER X.

THE PROVINCES.

The extension of the Roman dominion over the whole of CHAP.

Italy was but the natural development of the germs con- "——^

tained in the spirit of the Roman people, and in the form Eoman

of the oldest constitution. The confederacy for peace and provincial
*' ^ govern-

war among- the oldest gentes and tribes, as we have seen, ment.

embraced by degrees the whole of Latium and the neigh-

bouring countries, and spread with various modifications

and gradations over the cognate races of the Sabellians as

well as the Greeks and Etruscans who were of a diflPerent

stock. But when this development had reached the

bomidaries of the peninsula it came to a standstill. The

Roman dominion extended to islands and countries beyond

the sea, but the conquered nations were no longer admitted

into the union of arms with the peoples of Italy. They

became tributary subjects. Herein lies the fundamental

difference between Italy and the provinces. Rome
could not entrust arms to the provinces. She had to

keep them in siibjection by Italian troops, and it was im-

portant to reduce as much as possible the expense of this

military dominion. Hence the inhabitants of the provinces

were never regularly admitted to military service ; it was

only in exceptional cases that Rome levied irregular troops

in those parts,' or employed mercenaries from the pro-

vinces to serve in connexion with the legions. The provin-

' Thus in the year 192 b.c., when an invasion of Sicily by Antiochus was

apprehended, the senate decreed, according toLivy, xxxv. 23, 7 : Ut praetor L-

Valerio collegee scriberet, periculum esse, ne chissis regis Antiochi ex .äitolia

in Siciliam traiiceret; itaque placere senatui, ad eiim exercitum qiiem haberet,

tumultuariorum militum ad diiodeeim millia et quadringentos equites scriberet.

. . . Eum dilectum praetor non ex Sicilia ipsa tantum sed ex circumiaceutibus

i nsulis Iiabuit. Compare also Liv. xxxvii. 2, 8.
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BOOK cials were oblig-ecl to fulfil tlieir duties towards ßorae by—,-—- paying tribute. The j^rovinces were regarded as estates

belonging to the E-oman people,' and the chief object in

their administration was the financial advantage to be

obtained from them. They were to Eome what the Indian

possessions were to England as long as they continued to

be governed by the East India Company, and as long as

the dividends of the holders of India bonds were the first

consideration. Raising taxes was the most important

business of the government ; the security and prosperity

of the provinces were but of secondary moment, and were

only attended to because otherwise the productiveness of

these countries would have been jeopardised.

It is evident from the above that the Romans were far

from practising a systematic oppression of the provincials.

When the opposition encountered by the Romans in

Sicily, Sardinia, Corsica, and Spain, in Africa and Mace-

donia, was once put down, these various countries were

not treated with greater severity than appeared necessary

to keep them in complete subjection. Confiscations of

land were resorted to, just as in Italy, only when hostile

towns had been conquered by force of arms after a stout

resistance. The territorv belonging to such towns became

public property {ager inihliciis). All those communities

accordingly which had either sided with the Romans from

the first or had joined them during the course of the war

of conquest, or which had surrendered on certain con-

ditions before their situation became desperate,'- were

placed in more or less favourable circumstances. For in

the provinces as in Italy ^ it was not every town that fell

into the hands of Rome by actual conquest. For this

reason we can distinguish various degrees of subjection.

There were, first, allied towns {civitates fcederatce), like

Messana, Massilia, Gades, Athens, and others, which en-

' They are called j^j?'<ffZ/a poimli Bomani by Cicero, In Verr. ii. 2, 3, 7.

- These are the to-nns which Appian characterises {Bell. Civ. i. 102) as

n6\m ocrai eavras tyK^x^^p'^'^^'^^^ f"'^ ffvvdijKais tvopKoi.

3 Above, p, 180.
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joyed almost complete independence like the allied Italian CHAP,

towns; secondly, towns free from tribute (imvinnes) , like - _
",' -

Utica, Chios, Smyrna, Ephesus, Troas, and others ; thirdly,

tributary towns. ^ All of these retained their municipal

self-government, their original laws, their senates, their

magistrates, and their popular assemblies. For Rome could

not have taken upon herself the burden of administration

in all these numerous communities even if she had been

inclined to establish a complete centralisation of govern-

ment. In one respect alone the Romans invariably inter-

fered. They took care to establish in every town an

aristocratic form of government. In other respects their

indulgence went so far as to leave their old constitution

to towns which had not deserved immunities by services

rendered, but had resisted to the last. In fact, if they did

not decide on utterly destroying such a town (like

Carthage), or degrading it into a village (like Capua), they

had no alternative but to allow it the means of governing

itself. One cha.nge only Avas deemed necessary for the

interests of the ruling state. In order to avoid revolts

against the dominion of Rome, every town was politically

isolated, and even in its economical relations severed from

the other subject towns. We have seen that the full freedom

of commercial exchange (commercium) was notgranted to the

various allies, and thus in the provinces as well as in Italy

the right of buying and selling land was laid under restric-

tions which in course of time had the effect of making Ro-

man citizens the principal landowners to the exclusion oJ

the provincials. In Sicily only privileged communities like

Centuripse and Panormus had the right of purchasing land

everywhere, and the citizens of the first-named town were

consequently landed proprietors ^ in all parts as well as

' Even this lowest class of towns was sometimes dignified with the name

of free,' a term often used in a wide and vagne sense to denote communities

enjoying ever so small a degree of local self-government. The Romans having

no central administration for the provinces could not busy themselves with

the minutise of local affairs, and left the management of all the detail in the

hands of each community, only reserving for themselves a general supervision

and the right of exacting all the services which the interest of the state required.

- Above, p. 187, n. 2. Cicero, In Vcrr. iii. 4.'), 108 ; iv. 23, 50.
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VI.

Provincial

trade.

Roman citizens. Small properties disappeared more and

more, and gave place to large estates worked by slaves.

The result of this change was seen in the year 134 b.c.»

and again in 102 b.c., when most liorrible servile insurrec-

tions broke out which assumed the proportions of regular

wars, and laid waste the most beautiful and fertile parts

of the Roman dominions.

To what extent the trade of the provinces was re-

stricted in the interest of Rome, we do not know. But

that it was not quite free is evident from an incidental

remark of Polybius, who reports that the exportation of

corn from Sicily to Rhodes was allowed on one occasion by

a senatorial decree as a special act of favour.^ Hence we
may infer that other exports as well as that of corn were

regulated and restricted in a manner conformable with the

commercial policy of the Roman government. In spite of

such obstacles to trade and industrj^, which could produce

injurious effects only in long periods of time, the provinces

might have felt happy under Roman rule, had not the

indulgence with which Rome treated them been more

than counterbalanced by the nature of the administration

to which they were subjected. As the republic was

governed by annual magistrates, elected by the people, it

was impossible to carry on the administration of the pro-

vinces differently from that of Rome. Annual governors

were employed, men who entered the provinces as

strangers and left them as strangers, who took no lasting

interest in the prosperity of the provincials, who, even if

they were honest and conscientious, could not have the

knowledge and experience requisite to discharge effectively

the important trusts confided to them. Yet this incapacity

was the smallest obstacle to a good administration.

Another evil very soon sprang up which became fatal to

the unhapj)y provinces, and counteracted all the advantages

which the Roman dominion might have brought with it.

The Roman nobles, acting on the universally acknow-

ledged principle that the provinces were to be made to

' Polyb. xxviii. 2, 5.
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yield a profit to the ruling people, and that they were the CHAP.

public domains or farms of the Romans/ employed their . _ / ^
position as o-overnors to satisfy both their ambition and ^^man

, , .
provincial

their cupidity. There was in every Roman a latent governors.

capacity to act as a tyrant, and this was a germ which

expanded and grew with frightful luxuriance on the

favourable soil of the provinces. Far from Rome, released

from all the restrictions which the intercession of colleagues

or tribunes exercised within the city for protection from

violence, removed from the sphere and the influence of

public opinion, furnished with absolute military power over

defenceless subjects, the governors were indeed exposed to

temptations which better men in a similar position would

hardly have resisted. It was their duty to d.efend the pro-

vinces against hostile attacks, to preserve internal peace,

and above all to enforce the payment of the tribute.

If they fulfilled these duties, the Roman citizens and the

Roman government were content, without troubling them-

selves about the manner in which the inhabitants of the

provinces were treated. Thus the governors had a wide

scope for the exercise of their power, and it was not long

before the lamentations of the oppressed and plundered sub-

jects were heard in Rome. We have seen how the hard-

hearted Marcellus treated the Syracusans.^ His cruelty

and rapacity might be excused by the long and desperate

resistance which the ill-used town had made. But soon

after this time aius LucrCetius robbed not the enemies but

the allies of Rome, 171 b.c.,^ and about the same time such

bitter complaints came from Spain,* that a judicial investi-

gation into the conduct of the Roman ofiicer was con-

sidered necessary. But this investigation proved utterly

ineffectual. It was a mockery of law, the first of a long

series of similar failures of justice in the futile attempt to

protect the provinces from the exactions and cruelty of

their governors. For the Roman republic, in spite of many
endeavours, never succeeded in establishing such an

' Above, p. 198. u. 1. - Vol. ii. p. 371. Liv. xxvi. 29.

3 Vol. iii. p. 220. Liv. xliii. 4. ' Vol. iii. p. 378. Liv. xliii. 2.
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organization in the administration ofjustice that influential

offenders could be prosecuted with any prospect of success.

Matters were not mended by the establishment of a stand-

ing law court (the qiuvstiones perpetuce repetundarum) , in

the year 149 b.c./ which appeared at least to indicate the

good intention of the people. The judges of this court

being taken from the senate belonged to the same class as

those whom they were called upon to bring to justice.

Common interests and common views of morality and law

united the judges and the accused, and combined to

frustrate the expectations of redress which the outraged

provincials from time to time ventured to entertain.

Small consolation could be derived by the suffering

provinces from the reflection that the men who oppressed

them threatened the liberty of Rome at the same time.

It was but natural that men who had enjoyed the

luxury of unlimited rule in the provinces should forget

the duty of obedience at home. The regular alternation

of obeying and commanding, which was and is the primary

and fundamental law of republican institutions, was dis-

turbed. Even the elder Scipio had enjoyed a foretaste of

monarchical honours and power.^ No wonder that after

several years of government in the provinces he began to

play the master in Rome, and that when called upon to

account for the disposal of public funds he had the

audacity to tear up the accounts and to cast the fragments

at the feet of his accusers. How gratifying, in contrast

with the despotic arrogance of these model heroes of the

model republic of antiquity, is the modesty with which in

Dur time a Governor-General of India, whose power is far

greater than thn.t of any Roman proconsul ever was,

retires, after years of kingly rule and state, to the narrow

circle of civil life, with no other reward than the con-

sciousness of fulfilled duties ! In monarchical England

an Indian Viceroy is not more dangerous to public liberty

during or after his time of ofiice than a village school-

master. But in republican Rome it was early felt that

' Above, p. 132. - Vol. ii. p. 397.
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the old equality of citizens could not subsist before pro- CHAP.

preetors and proconsuls. ^—

-

Under the influence of this feeling the senate and Character

people were determined to adhere to the annual change governors.

of governors instead of prolonging their time of office by

means of prorogation, by which alone an official might

have become acquainted with and interested in his

province. As at the same time the old practice was

continued of giving no salary to the governors,' a regular

system of extortion sprang up, which became the more
injurious the faster the office of governor passed from one

hand into another. Each in succession hastened to make
the best use of the time at his disi:)Osal, and under

numerous pretexts, in the shape of presents, contracts, or

purchases, to find ample compensation for the expenses

which his election had occasioned, and to procure the

means necessary in the struggle for further honours.

JüTor was it matter of surprise that Eoman citizens repaid

themselves for the troublesome duty they had undertaken

in the service of the state. Even the provincials, those,

for instance, who had formerly lived imder the dominion

of Syracuse or Carthage, considered it quite natural that

the government officials should be propitiated by presents

and humble submission. With their former rulers the

Roman lieutenants may at first have contrasted favourabl}^

as they also did with their infamous successors in the

time of Cicero.^

' The state provided only the necessary outfit for the governor and his

suite (Liv. xlii. 1,9), who was entitled to demand from the province in the

way of requisitions what he wanted for liis own house expenses (Plut. Cato

maior, 6). This right of requisition was the pretext for extravagant demands

and great extortion. When Cato was prsetor in Sardinia, 198 b.c., he cut down
these expenses (sumptus quos in cultum pr?etorum socii faeere soliti erant

circumcisi aut sublati : Liv. xxxii. 27, 4). Afterwards he made the attempt,

which of course proved futile, of regulating them by a special law, which is

referred to in the IHehiscitum de Termensihus : Nei quis magistratus prove

magistratu legatus .... inperato quo quid magis iei dent prsebeant ab ieisve

tiuferatur nisi quod cos ex lege Porcia dare prfebere oportet oportebit. Orelli,

Inscripf. Lat. ;5673.

'^ Mommsen, Bum. Gesch. i. 816. Tlie evil practice came to be established

that if a Roman magistrate kept his extortion and his violent measures within
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BOOK A still greater pest for the provinces than the governors

^—' were the farmers of the public taxes, and the traders who

^nhftax-
"^fssted all the subject countries for the sole purpose of

farmers. making money. The governors being men of standing

and entrusted with a public duty were, after all, possessed

of a certain sense of honour and a feeling of responsibility

which kept most of them somewhat within bounds ; but

the money-dealers had neither heart, shame, nor honour,

and they abused without a twinge of conscience the semi-

ofi&cial position which they had bought for their money.

The rude mode of raising taxes by employing farmers of

the revenue, wherever it has been applied, has produced a

class of unprincipled ' publicans and sinners ' who have

justly deserved the hatred and curses of the unhappy

taxpayers. Nothing but a strict supervision exercised

by independent, state officials could have prevented the

most shameful abuse in this manner of levying taxes.

But the Eomau magistrates were too closely connected by

common interests with the class of knights to which the

capitalists belonged to make enemies of them by con-

trolling them too strictly. The case of the provinces

became still worse when Caius Grracchus in his vain

attempt to come to the aid of the oppressed subjects

took from the senators the right of acting as judges,

which they had abused, and gave it to that very class of

capitalists whose position and interests tended to make

them still more unfit for the responsible charge of

rendering even justice.

The Eoman traders, contractors, usurers, and adven-

turers, who followed the armies to the provinces as jackals

folloAV in the track of the lion, had not, like the farmers of

the taxes, a public commission, and thereby the authority

of the state to back them. But as Romans alone they had

great advantages over the provincials in matters of buying

and selling ; the Eoman law and the tribunals of the

Roman
contrac-

tors and
usurers.

moderate bounds be was considered not to have exceeded his authority,

and that accordingly the persons who felt themselves injured had to keep

quiet.
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praetor were a sharp weapon in their hands. ^ As the CHAP.

Roman nobility were forbidden to engage in trade, these ^

merchants lent their names to enable noble senators like

Brutus, the great republican and t3a'annicide, to take

with impunity interest at the rate of forty-eight per cent.

We have seen above - what spirit reigned among these

men in the good times of the Hannibalic war. If a

Postumius arxd his equals could venture on the most

outrageous knavery to rob the Roman treasury, Ave may
guess how far honesty or moderation influenced the

successors of Postumius in their dealings with the pro-

vincials.

The provinces conquered before the time of the Gracchi Condition

differed widely from one another. Africa and Macedonia
"g^ral

had at that time belonged to tlie Roman empire for a provinces.

comparatively short period. Their condition accordingly

could not have been much affected by the peculiarity of

the Roman administration at the time of which we treat

at present. In a great part of Spain, especially in the

west and north, war raged uninterruptedly, and even in

the eastern and southern coast districts, where the Roman
dominion might be regarded as firmly established, the

condition of the country was far from being durably

settled. The barbarous tribes of natives had for a long

time to be governed rather by the sword than by civil

law, and the Roman prsetors or consuls commanding in

those parts were too much occupied with the duties of

war to have much leisure for other matters. Their chief

task was the levying of the Stipendium or war contri-

bution, which was collected as a regular tax, and in

exacting the supplies of corn necessary for their own
wants or for military purposes. In the w^hole country

there were as yet few large towns that could boast of

wealth, civilisation, or refinement. Tarraco, New Carthage,

' As early as 198 b.c. Roman usurers had found their •way into the com-

paratively poor province of Sardinia. Cato, who was praetor in that year,

proceeded against tlicm with reckless severity, and expelled them from the

island, Liv. xxxii. 27, 3. Comp. Marquardt, Bom. Alterth. iii. 1, 291.

2 Vol. ii. p. 319.
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Sicily,

and Gades were probabl}^ the only towns of any im-
portance in Spain. The rest Avere, like Numantia^

nothing but fortified villages. The wealth of the land

was derived from agriculture and mining, and was small

in comparison with the countries of older civilisation,

such as Africa, Greece, and Asia. The inhabitants were

stubborn, defiant, courageous, and poor. The Roman
contractors, merchants, and usurers therefore found less

profit in this province than the Roman officials, who
could plunder without a pretext. The latter, as we see

by the complaint of the year 171 b.c.,^ had fully developed

their peculiar system of government, which enabled them

to leave the country after a short term of office laden with

spoils and with the curses of the oppi-essed population.

Sardinia and Corsica were in a still more primitive

condition than Spain. Their inhabitants for a long time

offered the Romans a desperate resistance ;
^ a peaceable

administration of these islands was as yet out of the

question. They paid tribute like Spain, or supplied grain

for the army or for the capital, according to circum-

stances.^ At the same time they furnished the Roman
markets with great numbers of slaves of the worst and

cheapest sort." It is characteristic that Roman prsetors

did not shrink from hunting slaves with bloodhounds in

the mountains of Sardinia.

Sicily was the only province which had for a longer

period been under the administrative system applied by

Rome to the conquered countries beyond the confines of

' Vol. iii. p. 378.

- Liv. xli. 6, Ö; 12,4; 17, 1; 21, 1 ; xlii. 1, 3; 7, 1. Comp. vol. iii. p. 42.5.

3 It appears that the frequent importation.« of corn from Sardinia as -well

as from Spain are to he explained as exceptional requisitions for temporary

purposes, and that the value of this corn was deducted from the regular

annual tribute the provinces had to pay. These requisitions -were good oppor-

tunities for the Roman governors of plundering the provincials, as it was in

their power to fix the price as it suited them. Therefore the senate made a

decree, wliich no doubt was of no eiFect, ' ne frumenti sestimationem magis-

tratus Roraanus haberet, neve cogeret vicesimas vendere Hispanos quanti ipse

vellet. Liv. xliii. 2, 12.

* Aurel. Victor, 57- Festus, s. v. Sardi venales.
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Italy. The greater part of the island had been ceded by fÜlAP.

Carthag-e in the peace of 241 b.c. Only the Syracusan . 1,^ .

kingdom of Hiero with the towns belonging to it and

the republic of Messana remained as allies with such

independence as they had a chance of retaining by the

side of powerful Eome. After the year 227 b.c. a praetor

was annually sent from the capital to Roman Sicily, and

in his hands the military power and the civil adminis-

tration were combined. King Hiero of Syracuse showed

his wish to the last to keep on good terms with Rome by

promptly offering his services in peace and in war. It

has been related in the second volume ' how, after his

death, Syracuse was drawn into the vortex of internal

party struggles and finally crushed in the collision of the

two great rivals, Rome and Carthage. Since 210 b.c.

the whole island had been a Roman province. Messana

alone retained its former position as an allied state

[civitas foederata). Two other towns, Tauromenium and

ISTetum,^ obtained the same privileges. Five towns besides

were declared free and exempt from taxes [civitates

lihercB et immunes) ; these were Segesta, Halycse, Alesa,

Panormus, and Centuripse.^ The remaining communities

were deprived of all special privileges and exemptions,

though allowed local self-government. They had to pay

not a tribute, like Spain and Sardinia, but the tenth part

• Vol. ii. pp. 280, 292.

- Cicero, In Verr. v. 22, 56. These tcwns had been subject to Syracuse.

We may conjecture that they gained their privileged condition by early taking

the part of the Komans after the rupture of the latter with Syracuse in the

second Punic war. In a similar way the three Hernican towns of Ferentinum,

Aletria, and Verulse owed their immunities to the services they had rendered

Home in the revolt of their coimtrymen. Liv. ix. 42, 11 ; 43, 23. The prin-

ciple on which the Eomans acted is apparent from Liv. xxxviii. 39, 7 : Civi-

tatium cognitis causis decern legati aliam aliarum fecerunt conditionem : quae

stipendiarise regi Antiocho fuerant et cum populo Euniano senserant, iis immu-
nitatem dederunt, &c.

^ This exemption has reference only to ordinary and regular taxes. In

time of war tiie allied towns were called upon, as a matter of course, to

furnish auxiliaries. As the Eomans avoided such a measure in Sicily as much
as possible, they preferred asking for necessaries of war as a kind of extra-

ordinary war-tax.
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BOOK of agricultural produce.' They were not more heavily

. ^—- taxed than they had been under Hiero or the Cartha-

ginians, as the Romans had made the system of taxation

which they found established in the countr}"^ the basis of

their institutions ; but partly the manner in which

these taxes were raised by the farmers of the revenue,

partly the restrictions on free trade, reduced the old

Sicilian population more and more to indigence.
Decay and Yox some time it appears the condition of the island
i'U]n 01 111
Sicily. was bearable. It Avas at any rate delivered from the

internal feuds which had formerly afflicted it. Civil

justice was administered in peace and order, not alone

by the native magistrates of the different towns, but in

matters of greater importance by the Eoman prsetors,

who periodically held circuits for this purpose in the

various districts. One would think that the Sicilians,

who could now devote themselves almost uninterruj)tedly

to the labours of peace, might, with the help of the

inexhaustible resources of their fertile country, soon have

recovered from the sufferings of war through which they

had passed. But in truth the island became more and

more desolate and torpid. The fresh and vigorous life

of the stirring Greek towns slackened by degrees. The
political storms which had raged so long were succeeded

by the dull silence and uniformity of slavery, never varied

except when a governor of unusual severity forced a cry

of pain from the patient descendants of those men who
had prided themselves on their liberty.

The glorious buildings destroyed by war never again

rose from their ruins. Wild brambles sprang up among
the mouldering works of art which Roman rapacity had

left to the Syracusans, and the town which once had

rivalled Athens in the glories of art and war was blasted

by the breath of corruption, from which it never has risen

down to our own days.

' Marquardt, Kom. Altcrth. iii. 2, löl.
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CHAPTER XL

FOEEIGN STATES ALLIED WITH ROME.

In the same manner as the town of Eome and the thh-ty- CHAP.
XI

five tribes were surrounded by the Latin colonies, and \^ -

beyond these by Italian allios and the subject provinces, ^""^^P^"-

the latter were again encircled by a number of states on i"oreig:n

a footing of more or less dependence upon, or friendship *" ^ '^^'

with, Home, which could be regarded neither as parts of

the empire nor as states entirely free. Their real in-

dependence lasted only so long as it rested upon a foun-

dation of something like equality of power with Rome. As
scon as a decided superiority on the part of the latter was

perceptible, the nominal independence of a foreign state

became in point of fact subordination, which was turned to

account for the advantage of Rome. Actual independence

like that which the smaller states of modern Europe

enjoy through the counterbalancing influence and the

interests of the great powers was impossible in antiquity.

This state of things can be recognised even in the Rome as a

earlier period of Roman history. The Latins sank from
^^'^e?'""

the position of equal allies to that of subordinate states as

soon as Rome obtained the preponderance in the league.

The Samnites were free allies when the Romans wanted
to put down with their help a revolt of the Latins. The
result of the long wars with Rome was to reduce them
more and more to dependence. The same was the case

with the Greek towns in Italy and Sicily. Carthage at the

time of her power and splendour treated with Rome on

a footing of perfect equality, and conclurled agreements

for mutual advantage, of which we have seen an instance on

VOL. IV. p
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BOOK the occasion of their common war aj^aiiist Pvrrlius.^ After
VI . . .

o
,-— the Haniiibalic war this was no longer possible. ISTay,

the principal cause of the Hannibalic war was this, that

Eome already regarded Carthage as a subordinate ally,

and that she consequently ventured upon the annexation

of Sardinia and Corsica as well as upon the treaty with

Saguntum, which lay within the recognised boundary of

the Carthaginian dominion. After the battle of Zama
Carthage was obliged to recognise Rome as protecting

state, and Rome by her brutal abuse of this position in

the disputes between Carthage and Masinissa drove the

unfortunate Punic town to desperate and hopeless resist-

ance.- The position of Sj^racuse after the war in Sicily

was similar. Even the wise and sagacious Hiero, the

tried friend of Some, dreaded the capricious temper of his

protectors, and sought to propitiate them like malignant

deities by humble submission, by presents, and by ser-

vices. If his successors ha,d acted in the same spirit,

the Syracusans would probably have continued to enjoy

formal independence; but actual liberty and complete in-

dependence they could not have preserved any more than

the faithful Mamertines of Messana, the oldest and

staunchest friends the Romans had in Sicily. The revolu-

tion in Syracuse, following upon the death of Hieronymus,

gave Rome the welcome opportunity of degrading her old

allies, under the pretext of just punishment, to the condi-

tion of subjects.

Home and After the fall of Carthage, the conquest of Macedonia,
hertoregn ^^^ ^j^g subjcctiou of Greece, the Romans concluded

treaties of friendship with some foreign states whose

assistance had been of material advantage in gaining

their great victories. Above all it was Numidia, Per-

gamum, and Rhodes that moved as satellites I'ound the

central Roman sun. Like the lesser beasts of prey that

bunt with the lion, they were in continual danger of

being torn to pieces themselves. We have seen how
nearly Rhodes succumbed to this fate, and how she

> Vol. i. p. 526. 2 Vol. iii. pp. 320 ff.
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oscaped only through the unexpected intercession of CHAP.

Ca to.' Pergamum became a Roman possession with the .^ i^j ,

stroke of a pen.^ Numidia died hard, because there a

barbarian possessed of ability and energy offered obsti-

nate resistance to the corrupt nobility of Eome. But in

one manner or another, after appearing for some time to

live as independent states, all the allies of Rome shared

the same fate. Accustomed by degrees to submit more

and more, they gradually sank from the dignity of allies

to the lower level of subjects and slaves.

The position held by the independent states on Duties of

friendly terms with Rome becomes perfectly clear in the

history of the wars of Ihat time. Hiero and Masinissa,

the Carthaginians and the Rhodians, the ^tolians,

Achseans, and all other peoples and princes who at some

time or other had been on terms of alliance with Rome,

were not held to perform certain specified and fixed

services. The senate issued no orders to them as to the

Italian allies and Latin colonies ; nay, it sometimes even

refused offers of assistance, or was satisfied with less than

was offered. But, in spite of this apparent liberty, both

parties knew that the services which were expected had

to be rendered without delay or hesitation. Lukewarm-

ness or ill-will in the conduct of the allies would on the

first opportunity have been resented as treason. Nor was

it only to the Roman state as such that the allies were

obliged to render services voluntarily and with eager

readiness. They had also to show themselves anxious to

please individual Roman nobles, if they did not wish to

expose themselves to the risk of making these men their

enemies, and of encountering their opposition in matters

of vital importance to themselves. Thus we hear that

Lucius Scipio, the conqueror of Antiochus, induced the

kings and towns of Asia to contribute money for the

games which he celebrated in Rome, and which lasted for

' Vol. iii. p. 269.

2 By the so-called testament of the last king Attalus, who bequeathed his

kingdom to Rome.
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BOOK ten days.'* This kind of self-taxation, to all appearance

. ^ ,
voluntary, but in point of fact compulsory, was nothing

new in itself. It was the practice which had long been

in use in Italy and the provinces, and was gradually

applied to independent states whom Roman statesmen

never could distinguish materially from subjects.'^

Degrees of In other matters the allied states were free and in-

left to the dependent. They preserved their laws and their own
allies. government without encroachment on the part of Roman

officials or ambassadors. No permanent embassies were

maintained. Ambassadors were despatched only on special

occasions. But in every state a Roman party was formed,

insisting with more or less determination on complete

submission to Roman authority, and preparing the transi-

tion into the state of complete subjection, so that when

internal circumstances were favourable the change could

be effected without difficulty.

' Liv. xxxix. 22, 1 : L. Scipio ludos eo tempore quos bello Antioehi vovisse

sese dicebat, ex collata ad id peciinia ab regibus civitatibusque per dies decern

fecit.

- When, in 179 b.c., Quintus Fulvius asked for permission to celebrate

public games, for which purpose the people of Spain had contributed money,

the senate granted the request, but decreed at the same time 'ne quid ad

eos ludos aceerseret, cogeret, acciperet, faceret adversus id senatus consultum,

quod L. ^'Emilio Cn. Baebio consulibus de ludis factum esset. Decreverat id

senatus propter effuses sumptus qui graves non modo Italise ae sociis Latini

nominis, sed etiam provinciis externis fuerant.' Liv. xl. 44, 10.
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CHAPTER XIL

ECONOMICAL AXD MORAL CONDITION".

The living- organism of a state with all tlie forces that chap.

penetrate it in every direction cannot be taken to pieces ^^,^ -

and all its parts examined as if each were self-existinjr ^/^^^'°°.
•'-

_
»or parts in

and independent. In every organism every part is closely an orga-

connected with the whole, and is continually influenced b}' "'iioje

and influencing the action of the rest. If, nevertheless,

scientific investigation advancing step by step examines

every part separately, this j)rocess is not one chosen

voluntarily. It is a necessary result of the imperfection

and one-sidedness of the human faculties, which cannot be

dh'ected to more than one point at a time.

In order to limit as much as possible the mistakes in Extra-

the comprehension of the whole ensuing from this method pl^i^c.es of

of investigation, it would be necessary to pursue everv naHonal

thread of this complicated network through all its in-

numerable knots and twists, to examine the connexion of

the various parts, the influences, the opposite forces and
modifications exercised by each upon the rest. It would

be necessary to calculate how in civil life external and
internal policy, jurisdiction and finance, military affairs

and police work for a common end, and only by their

reciprocal influence constitute the organism of society.

Nor have Ave to direct our attention alone to those asj)ects

in the life of a people which are under the immediate con-

trol of the constituted public authorities. Those functions

also of society which are, or seem to be, independent of

the civil order of things, such as national industrv, morals

and religion, literature and art, play a part in the great

system ; they are advanced, interrupted, or developed by it,
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and receive from it their peculiar stamp. It is necessary,

therefore, to examine also these depa.rtments of national

life. In many of the subjects which thus come before our

notice it is a matter of doubt whether they belong to the

department of public law or to that which is left to the

free agency of individuals

—

i.e. to functions of society of

which the state takes no notice. They mostly present a

double character. Having a share in both departments,

their nature is influenced by the laws of the one, their

form by the laws of the other. We encounter them in

several directions and in various combinations, so that it

is often difficult to say what their true character is. This

cannot hinder us from distinguishing them as much as

possible from similar phenomena and studying them

singly, provided we remain conscious that this distinction

is a subjective one, and that we keep in view the connex-

ion of all of them with the life of the state and people.

Of the social condition of the Roman people in times

preceding the dawn of contemporary history, we know no

more than of the form of religion and law in prehistoric

times. Blood-revenge and human sacrifices, the con-

comitants of all early phases of civilisation, were, it seems,

already abolished before we can catch the first glimpse of

settlements on the seven hills. Thus also community of

land and property, the remnant of a half-civilised state,

had disappeared.' We find the institution of private pro-

perty in land fully recognised, and by the side of it we

find public or common land. A law of debt of extreme

severity secured the execution of all private contracts and

personal obligations. This is perfectly certain. The sources

' The feeble remnants of it maj' be discovered in the economical arrange-

ments of the Roman family, the members of which, even after they had grown

up and had become liable to perform their civil duties to the state in peace

and war. held all the family property in common during the lifetime of the

head of the family. Also the hereditary rights of the members of the Roman
gnntes to the property left by any of their number point to the same commu-

nity of property in the gens as their origin. These are the remnants left in

the Roman state of that social condition, and of a time in which as yet no

state properly speaking existed, but only the community of families in the

narrow (natural) sense, as fumili(S, or in the wide (artificial) sense as gentes.
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of our information leave us in doubt only as to the extent CITAP.
. . . XII

to which plebeians as well as patricians could be owners of .
'-

, J -

land in the full sense of the word. Niebuhr goes so far as

to declare that the plebeians alone were entitled to freehold

property to the exclusion of the patricians. But this view

can hardly be maintained, and is now generally abandoned.

It is now considered probable that the patricians enjoyed

the unlimited right, whereas the plebeians had it only in a

limited sense.' But these distinctions and inequalities

had disappeared long before the time of which we are now
speaking. Every Roman citizen, even those without

rights of voting [cives sine snffragio) and freedmen, were

entitled to possess land in full ownership in any part of

the Roman territory [ager Romanus).

An institution peculiarly Roman was the custom of Ocenpa-

occupation—that is, taking possession of conqaered land
eonVuerttl

under the sanction of the state and in such a manner that lands.

the state reserved the right of property, and could at a)iy

time resume it to the prejudice of the actual occupier.'^

Originally the i3atricians, as constituting the genuine

Roman people, claimed this right of occupation for them-

selves alone. Later on, at a period which we cannot üx^

it was extended to the plebeians, and was the subject of

one of the Licinian laws, which determined the maximum
amount of land which an individual should be allowed to

occupy.^ The right of occupying public land, as it hud

first been a prerogative of the patricians, seems afterwards

' At the time wlieu the patricians alone formed tlie popidns, the plebeians

were not citizens in the full sense of the word, biit only civea sine suffragio.

As such they were excluded from the connubiuia, and, as may be inferred, also

from the commercium, which was necessary for the holding of full landed pro-

perty everywhere in the agcr Romanus. At a later period subject communities

were restricted in thav cummerciwni to the limits of their own local boundaries.

(Above, p. 186, f.) In a similar way it is probable that the plebeian members
of each tribe at first could hold property only within the tribe to which they

belonged, whilst the patricians were subject to no such restriction. We are

exactly informed how and when the plebeians obtained the connuhium. Unfor-

tunately we know nothing of the time and manner in which tliey obtained the

commercium. Eut it would be wrong to infer from this that they had always

possessed it.

- Vol. i. p. 177. ^ Vol. i. p. 326.
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to liave been reserved to Eouian citizens ; but in course

of time it ^yas extended also to the Latin and Italian

allies.^ The whole question of this precarious tenure was
destined in the time of the Gracchi to become the subject

of the most violent disputes, which disturbed the internal

peace of the republic and indirectly led to a revolution in

the form of government.

Besides the tenure of land in fall property and the

precarious tenure of occupation, the Eomans were also

well acquainted v^-itli the sj'stem of holding land by the

jDayment of an annual rent. This manner of disposing of

land was customary from the oldest times when the

patricians were in the habit of letting to their clients

patches of their own private land or occupied public land,^

and it became more and more usual when private indi-

viduals and the state, having large tracts of land to dis-

pose of, found it convenient to resort to the practice of

letting. A large portion of fertile Campania which had
been confiscated by the state in the Hannibalic Avar was

let in this manner. In Sicily letting land was a universal

custom.

Agriculture was practised by the -Eomans from the

earliest times. By the side of it, but only as a secondary

pursuit, they gave their attention to grazing and rearing

cattle. Theirjjrincipal f^od^was-gTaift^-vep^etableSj milk,

and che£&a._-Anim al_food_vva§_jexceptiüJiaJ, and jn-obablv

eaten^only at festivalg^,wMch AV£re conn£cted with sacri-

fices.—-Sireep were" bred iu-Iargfi numbers, particularly for

their wool. Industry, commerce, and navigation were

mostly in the hands of strangers. Th^Jtalians themselves

Ijadiio natural likiiig^r^ptiiud^forth^sejji^^

were the ""deliglTTand glory of Greeks, Etruscans, and

Carthaginians. KoF\va3 this the case onlylrTtlie earlier

periods of their rude antiquity. The same habits j)revailed

when the city of Eome had become the centre of a power

' Appian, Bell. Civ. i. 10:

- Paul. Diac. p. 247, Müll. : Patres senatores ideo appellati sunt, quia

agTorum partes attribuerant tenuioribus ac si liberis propriis.
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that ruled the world. The peasant consuls Curius and CHAP.

Fabricius of the older time were looked upon as the ideals ^1^J ,

of tllIlP-J^i}23^^"^j ^'l d '^v^'T in r!iii;<:tV-t-fn^va.-n<jri'pn1i^iva -^yaS

considered the basis of the national ^vealth throughout

le change which accompanied the extension of

^Ke^ouian power affected not so much the object to w^iicli

their attention was directed as the manner in which the

old pursuits were carried on. The older time was that of

small peasant proprietors, working independently for

themselves with their own hands and with the assistance

of their children. With the growth of the empire, with

the influx of money and slaves, wdth the acquisition of

rich dependencies, with the establishment of colonies,

wdth the acquisition jof numerous sources of revenue f:om

the state domains and the provinces, with the estrange-

ment of the peasants from field labour, caused by the long

duration of military service, the old class of peasants

diminished gradually, and their place was occuj)ied by

large landed proi)rietors' with their farmers and slaves.

The country in the immediate vicinity of Rome was influx of

of course the first to feel this change. Latium, so thickly ^'^^ P^?'*;
° 'J antry luto

peopled in earlier times, soon poured her degenerated the towns.

peasants into the town to live there as paujjers on the

bounties of the state, whilst the small proj^erties were

bought up to form ' latifundia ;

' and this change was

effected although the Roman law of inheritance did not

acknowledge the right of primogeniture or an unequal

division of property among the heirs to an estate. On the

Sabine and Marsic hills in Samniuni and Umbria the

depopulation commenced later; but the whole of Italy

felt by degrees the consequences of the great revolution

which had made Rome the mistress of the world and the

nobles the masters of Rome. It is evident from innumerable

scattered indications that moderately well-to-do peasants

became scarce in Italy, whilst the wealth of the whole

world was accumulated in the hands of the ruling nobility

and the money-dealers of the city. Various different causes

tended to the same effect, and among these the chief w^ere
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the restrictions in buying and selling land and in tlie

choice of residence ; ' the enormous importation of grain

from the provinces ;
^ the long-extended military service

of the Italians in foreign parts, and the frightful loss of

life on all theatres of war, especially in Spain ;
^ lastly,

the increase of slave labour, which may be considered as

the chief source of decay that sapped the life of ancient

civilisation.

In the olden times when the peasant with his sons and

daughters cultivated his small holding himself, when aCin-

cimiatus guided the plough with his own hand, there was

no room for numerous bands of slaves. The few slaves

who were captured in war were kept more as serving-

members of the families.^ But after the first great con-

quest—that of Yeii, in 396 b.c.—the mischievous practice

of keeping numerous slaves gradually gained ground in

Eome.

The Samnite wars no doubt increased the number of

slaves considerably, and the wars in Sicily, Africa, and

Spain furnished more and more booty of this kind. Slaves

were advantageous in agricultural and industrial pursuits,

not only because they cost less than free workmen, but

because they were exempt from military service, and could

not, therefore, be withdrawn from their work. Thus buy-

ing slaves was always a good investment of capital, and

the number of slaves increased in proportion to the accu-

mulation of national wealth. The consequences are seen

as early as 198 b.c. in a conspiracy of slaves in Latium,-^

and soon after, 196 B.C., in another conspiracy in Etruria.*^

» Above, p. 186, f. - Above, p. 188. ^ y^i [][ p, 374,

* The word fayniiia was used to designate what we call family, and in a

more confined sense the body of slaves kept by a paterfamilias. It was also

used in a sense comprehending the two.

* Liv. xxxii. 26. The conspiracy of slaves alleged to have taken place in

419 B.c. can hardly be looked upon as historiail. It was discovered, according

to Livy (iv. 45, 1), in time ; the guilty were punished, the informers rewarded-

It is not likely that at a time of which the historical information is so very

scanty we should find trustworthy evidence of a conspiracy which was only

planned. But even granting this as possible, we know that the evidence of

informers is worth very little. ^ Liv. xxxiii. 31,1.
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In the year 185 b.c. the shepherd slaves in Lucania col- CHAP.

lected by thousands, and rendered the country so unsafe —1-^'—

-

that the prsetor, Lucius Postnmius, had to be sent there

to restore order ' by means of the greatest severity. About

seven thousand were punished and many were executed.

Others took to flight, and probably succeeded in continuing

their depredations elsewhere.'^ Such rebellions of slaves

are naturally' reported only when they were of a peculiarly

dangerous nature, but we may take for granted that a

disease which at times assumed such formidable propor-

tions was never quite extinct as long as the causes

which had produced it continued to exist. The two great

slave-wars in Sicily in 132 b.c. and 103 b.c., of which we

shall speak by-and-by, show the full extent of the danger

with which the economical and social condition of Italy

was threatened by slavery.

From the countries inhabited by Greeks a more refined Slaves

class of slaves were brought to the Roman market—skilled lands.

workmen, artists, scholars, physicians, teachers and men
of letters. They filled the houses of the Roman nobles in

the town, just as the slave labourers and herdsmen peopled

the rural districts. The members of the Roman aristo-

cracy, who now began to aim at refinement, and to decorate

their houses with works of art, to read Greek poets, to

talk and even write Greek, adopted in their houses a

kind of fashionable state, in which Greek slaves and freed-

nien gave the necessary directions and help. The influence

of this class of people on the habits of the Romans can

hardly be overrated. This influence, combined, it is true,

with other causes, gave a new impulse to the Roman
mind. The national literature, which was still in its in-

fancy, was abandoned as rude and barbarous, and that of

Greece was set up as the only true model for imitation.

Indeed, the ingenious Greeks employed in Rome might
' Liv. xxxix. 29, 8.

^ In the following year the same disorders were repeated according to Liv.

xxxix. 46, 6. But it is not unlikely that the events here narrated are only

another version of those which Livy had placed in the year 18.3 Js.c. Eeputi-

tions of this kind are of frequent occurrence.
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._ / _ . ornamental arts, had not the Eoman soil proved too un-

favourable for their growth.

Sources of Honest labour and the exchange of its produce are in

Koman q^^j. time almost the sole foundation and source of private
•\vealtll.

, -r . . , .

wealth. In antiquity, this was not much the case, and

nowhere less so than in Eome. Agriculture was the only

occupation that, from the very beginning, Avas honoured

by the true Roman. Even in the time of Cato, the wealth

of Italy consisted mainly in the produce of the land. But

it is hard to become very rich by agriculture. Even with

the order, thrift, and parsimony so well understood and

practised by the Romans, agriculture could do no more

than supply a small proprietor with his bare subsistence,

and a substantial landowner with moderate wealth. Manu-

facture and trade being despised as not becoming a Roman
citizen, all men who sought after large profits turned their

eyes to another quarter. It was war and the reward of

victory that enriched the nobilit}' in the first place, the

speculators and usurers in the second.^ From the state

the soldier expected his pay and his share of booty- or

land ;
^ the citizen, cheap corn for himself ; the speculator,

an advantageous opportunity of investing his capital ; the

farmer of the taxes, a sluire in the revenues of the state

domains ; the provmcial governor and his clients, a large

fortune after one year's administration. All that was

' Pulybius. xxxii. 11,6, characterises this state of things in the foUo'wing

VorJs : (Tufeßri 5e rrjj' Trapoicray aipeatv oloy c/cÄ.ixfci|<at Kara tovs vvv \tyofj,fvoui

Kaipovs (after the "war with Perseus) KpwTOv jj.iv Sid rh KaraAvOeia-qs rrjs ev

MaKeSofia /SoTjAetas So/ce7y aSiipiTOV aiiTon vndpx^'-V tt)»' -niplrüiv o\av i^ovaiav,

eTreiTO diä rh ttoAAV i'H'icpao-ii' y^v^aOat rfjs iuSaifxavias inpi re rovs

KUT ISiav ßiovs Kol Trepl r a Koiva. twp «k KaKeSoylas jueroKO-

fxicrdiVTwv els t)}v "Pd}jj.7]v x op t? 7 "^ ^''•

- Livy, xlii. 32, 6, speaking of the year HI b.c., says: Licinius veteres

quoque seribebat milites centurionesque ; et multi voluntate nomina dabant,

quia locupletes A'idebant qui priore Macedunico bello aut adversus Autiochum

in Asia stipendia feeerant.

^ Liv. xxsi. 49, 5 : Et de agris railitura. decretum ut quot quisque eoruin

annos in Hispania aut, Africa militasset, in singulos annos bina iugera agri

acciperet. The donations given on the occasion of a triumph to soldiers, cen-

turions, and knights are frequently specified.
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thus gain for one was pure loss for others, just as in CHAP.

gambling the loser has no compensation for what he has ^ 1,1 -

forfeited, and the winner cannot boast of having rendered

the least service to the former. To property thus acquired

clings the curse of sterility. It does not fertilise the

ground upon which it falls. In the same manner as the

common soldier thoughtlessly wasted his booty, the noble

aristocrat squandered the treasures he had amassed in

useless splendour, or in bribes necessaiy to secure the

position once gained. The Roman peasant did not return

to his paternal field to buy new jjloughs or oxen with the

money he had received, or to repair his cottage.^ He was

brutalised by the habit of violence practised with impunity

on allies or enemies, and the land which was occasionally

assigned to veterans soon slipped through their fingers

into other hands. What use could it be under such cir-

cumstances if the censor reprimanded the owner of an

estate for neglecting it ? If the direct profits from a farm

are not sufficiently remunerative to insure a rational and

careful cultivation, moral encouragements are of no avail.

It was in vain that philosophers preached about the re-

spectability, worth, and purity of an agricultural life,

compared with other occupations. The Italian peasant

could not take heart from such reflections, whilst he

gradually succumbed to the competition of slaves and of

the provinces, to irrational restrictions of tralfic, and to

the pressure of the great estates of the nobles. He felt

happier, after ali, if he continued to serve as a soldier, or

sought his fortune in the great capital as a client of some

noble family, and as a political supporter of one of the

contending parties.

Meanwhile enormous wealth was accumulated in the Wealth of

houses of the privileged families. It became customary Roman
^'^'^

for them to distribute oil and meal among the people, to families.

exhibit gladiatorial combats at the solemn funerals of dis-

' The volunteers who in 190 b.c. took service nnder Lucius .Scipio (Liv.

xxsvii. 4) were veterans wlio had already received land for previous service.

Liv. xxxi. 1 ; xxxii. 9.
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- games at their own expense, to decorate their houses, the

streets, and markets with statues of their ancestors, and

to build palatial town-houses and country-mansions, filled

with works of art carried off from conquered towns. The

time was gone when a silver saltcellar was the only valu-

able article onadining-table; when borrowed silver passed

from one banquet to another in various houses ; when it

occurred to the censors to reprimand a senator for having

in his possession more than ten pounds of silver.

Increase of After the Campaigns in the East, Greek and Oriental
'^^iirj. luxury gained ground rapidly in liome,' especially, as Livy

tells us,^ through the army of that Manlius who had

carried on a plundering warfare against the Galatians.^

Now the houses were decorated with works of art and with

splendid furniture of rich material and skilful workman-

ship. Meals were turned into festivals of luxury and

sensuality, where the guests were entertained with harp-

players and dancing girls, mimic actors, jugglers, and

other ministers of social and sensual enjoyments. Now
men of rank and fashion began to be distinffuished as

connoisseurs in the culinary art, and cooks, formerly the

least respected servants of the household, rose in value.

But, after all, as Livy remarks, these were but the slight

germs of the luxury that was to com.e.

The women, who in the Hannibalic war had been com-

pelled to simplicity in dress by the law of the tribune M.
Oppius,^ could hardly await the return of prosperity before

they boldly required and obtained the removal of this

irksome restriction, 195 b.c' In vain the severe Cato

endeavoured Avith eloquent zeal to preserve in time of

peace the simplicity that had been practised in the good

old time under the pressure of povei'ty. Neither his

personal authority, nor the dignity of the consular office

which he then held, could stem the current. It seemed

like an intended insult to the champion of ancient customs

' Polyb. xxxii. 11. - Liv. xxxix. 6. 3 VqI jj; p 133.

< Vol. ii. p. 290. * Liv. xxxiv. 1.
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tliat it was precisel}' liis year of office that was cliosen to CIIAP.

give rein again to the extravagant propensities of the - ^^S—

-

women. The picture drawn by Livy on this occasion of

the female agitation for the repeal of the obnoxious law

is by no means flattering, and represents the Roman
matrons, whom we would fain believe to have been patterns

of dignity, simplicity, and modesty, as beings not less

frivolous and vain than other daughters of Eve.^ We
learn from the discussions on the repeal of the Oppian

law that ornaments of precious metals and valuable

materials, as well as private carriages, were not rare things

in Rome, and we can draw the conclusion that great

wealth had been accumulated in many families of the

capital.'^

The Oppian law was passed with the definite object of Smnptunry

applying the entire wealth of the people to the defence of
''^^^'''

the countrj^ in a time of imminent danger. But it was an

extraordinary interference with personal freedom, and

could therefore be upheld no longer than extreme neces-

sity required. Similar restrictions which interfered with

the habits of private life and social intercourse were com-

mon in Rome at all times. The Romans firmly believed

in the omnipotence of the state, and fancied that customs

and habits, trafSc and prices, could be regulated at

pleasure by law. They clung to this subject in spite of

the failures which had attended all their attempts. They

were indefatigable in devising new rules for the purpose

' Liv. xxxiv. 1, 5 : Matronse nulla noc aiictoritate nee verecundia nee

imperio virorum contineri limine poterant ; omnes vias urliis aclitusqne in

forum obsidebant, viros deseendentes ad forum orantes ut matronis pristinum

ornatum reddi paterentur. Augebatur hsec frequentia mulierum in dies, nam
etiam ex oppidis coTiciliabulisqiie convenerant, iam et consules praetoresque et

alios magistratus adire et rogare audebant.

- Emilia, the wife of P. Scipio, the conqueror of Hannibal, who was the

sister of the conqueror of Perseus, was as distinguished among the Homan
ladies by the display of her jewels and finery as her husband and brother were

among the leaders of the nobility for their warlike exploits. When she took

part in religious processions, she attracted the admiration and envy of all the

ladies who were not rich enough to vie with her by her personal ornaments,

her gorgeous carriage, her gold and silver vessels used in sacrifice, and by her

suite of servants. Polyb. xxxii. 12.
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.__^,J . Thus, in the year 181 b.c. a law (the Lex Orchia) was de-

signed to restrain extravagance in private banquets, and

to limit the number of guests.' This law proved ineffectual,

and as early as 161 b.c. a far stricter law was introduced

by the consul, C. Fannius (the Lex Fannia), which pre-

scribed how much might be spent on festive banquets and

common family meals. It allowed one hundred asses on

the occasion of the Roman and Plebeian games, the

Saturnalia, and on one or two other occasions ; thirty asses

at other festivals ; and only ten on all non-festive days.-

The law, moreover, prohibited certain kinds of food and

drink. By a law in the year 143 b.c. (the Lex Didia) this

regulation was extended over the whole of Italy ,^ and not

only the hosts but also the guests who violated it were

threatened with punishment.

Ineffiei- Thcse usclcss luxury laws met Avitli the hearty ap-

Wy^'^^ proval of Marcus Porcius Cato, who fondly believed that

laws.
]3y such police regulations he could arrest the decay of

morals and restore as by magic, in a period of over-

flowing wealth, the simple mode of life of olden times.

It is not surprising that they placed no fetters on the

spirit and habits of the age. They could but have a de-

moralising and irritating effect, by compelling rich people

to think of means for evading punishment. All kinds of

luxury, far from abating, gained the upper hand more

and more. The arbitrary measures which Cato, in his cen-

sorship (184 B.c.), adopted for restoring patriarchal sim-

plicity, were of still less avail than the penal laws, for these

measures, bearing the stamp of personal caprice, could but

excite opposition. Cato, acting by virtue of his censorial

authority, went so far as to rate the estimated value of

certain slaves, employed more for show than for real ser-

vice, at a figure ten times higher than their actual value,

' Macrob. Saturn, ii. 13.

2 Macrob. ib. Gell. ii. 24, 2-6. Pint. Hist. ^af. x. .50. Athen, vi. lOS.

^ Macrob. ib. This law is an example showing the dependence of the

Italian allies on laws passed in Eome. AboA-e, p. 189.



ECONOMICAL AND MORAL CONDITION. 225

and thus to subiect the owners to an excessive tax, \yhich chap.
. XII

Avas in point of fact a fine.^ These high-handed proceed- 1^,J ,

ings in which Cato, by an abuse of his magisterial powers,

indulged in the spleen of excessive virtue, were in reality

nothing but an impotent protest on the part of an honest

but narrow-minded moralist. They were of as little effect

as the verses of poets who rail against the noxious in-

fluence of money. If the influx of wealth could not be

prevented, wise men ought to have exerted themselves to

improve the taste and the habits of their fellow-citizens,

and to raise them to a higher standard of enjoyment. But

Cato and men of his stamp thought that Roman virtue

was endangered if the honest citizen no longer enjoyed his

porridge and beans as formerly, and if vessels of precious

metal and artistic form took the place of the old wooden

bowls and drinking-horns. They had in a very high de-

gree the common human weakness of overrating the merit

of what is old, and of regarding the failings of the age as

new and as occasioned by the change of circumstances.

They were mistaken in both respects. As far as we can

judge of the old times, we find in them the same vices, only

in a ruder form and less obtrusive and offensive, because

they ranged as yet within narrower bounds. But avarice,

cupidity, and cruelty were no less hideous, when, instead

of gold or silver, heavy copper was the magnet that at-

tracted the hearts of men. The ambition of the rude

peasants of the time of Cincinnatus was surely not a whit

more noble than that of the Scipios, and their vanity was

not smaller because they could erect no gilt statues in

their houses. We may believe, therefore, in spite of all

high-sounding declamations to the contrary, that the foun-

dation of morality on which the famil}'^ and social life of

the Eomans was based in the third and second century

before our era, was essentially the same that it was at an

earlier period, and that the signs of a low moral standard

' Liv. xxxix. 44, 2. Plut. Cato maior, 18. The effect of this arbitrary

measure was that the owners of such slaves were subject to pay as property

tax thirty times as much as that for which they were legally liable.

VOL. IV. Q
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Avliicli we meet with are to be explained first by the cir-

cumstance that we are better informed concerning this

time, and secondly by the fact that by the growth of

power and wealth the sphere for practising virtues and

vices had become far larger, and that what actually took

place was consequently more striking.

On this occasion we must also examine the truth of

the assertion universally made, that Roman morality was

severely injured by contact with strangers, especially with

Greeks. Hearing these complaints, we might fancy that

the Romans had up to this time lived in the state which

sentimental poets ascribe to the golden age. It was once

the custom to extol the innocent life of savages as that of

simple-minded, uncorrupted, and purer races. That was

the time when the real condition of tribes untouched by

civilisation was less known than it is at present. But the

more we become acquainted with the customs of the king-

dom of Dahomey and other tribes who are innocent of

what is called the varnish of European politeness, the less

do we find in them to admire. And not only the savage

but the half-savage, the rude uncivilised or half-civilised

man, all the stages leading up from the most jDrimitive

condition to our own, are infected more or less by the

same vices, which surely do not slumber in the human
breast until called forth by the fostering influence of

wealth and art, but are developed everywhere alike with

or without civilisation. The Spartans and iEtolians were

the poorest, simplest, and most ignorant, but not the most

virtuous of all Greeks. At any rate, we should not find it

difiicult to make our choice between Sparta and Athens,

even if moral considerations alone were to turn the scale.

Thus we believe that the Romans in their first intercourse

with the Greeks can and must have learnt much that was

new to them of good and evil ; but that the core and sub-

stance of Roman morality remained very much what it

had been before.

It is, above all, the earnestness, the firm order and

virtue of family life upon which the morality of society
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depends. Bearing tliis in mind, Ave shall not be able to CHAP.

speak of great depravity in the present period of Roman . J^
^ ^-

^

history, for the Roman family in the second century

B.C. was still distinguished by the same order and pu-

rity as before. It is true that both the forms of con-

cluding marriages and the legal rights of husband and

v^rife had changed. The religious cereraony of confarreatio,

which had been customary in all patrician families, was

regularly practised now only in the families of patrician

priests. By the side of it the coemptio, the marriage con-

cluded in the form of a purchase, had become common,
and also a third form, the usus, which dispensed with all

formality. Thus what may be called by way of com-

parison the form of civil marriage had taken the place of

religious marriage.' But it is a mistake to suppose that

the simplification of the forms of marriage lessened the

importance and sanctity of the matrimonial bond.

Such a deterioration might be inferred rather from a Position of

change in the legal relations of husband and wife. Whilst
™''^'"'"'®*^.

Ö Ö ^^ women HI

formerly the power of the husband had always been un- mRrriage

limited, and the wife was subject to the manus, i.e. the do- mamcs.

minion of the husband, as the child was subject to the

power of the father, law and custom now made it j)ossible

to conclude a marriage without manus, in which the wife

retained her right of disposing freely of the property that

belonged to her. Marriages without manus became gradu-

ally general in the time after the Punic wars. But even

this addition to personal libert}' cannot be considered as a

loosening of the old bonds of family order. It did not in-

terfere with the moral relations of married people, and in

nowise restricted their duties towards one another, or their

privileges so far as they concerned family life. It was with

regard to marriage the same phenomenon that is every-

where perceptible in the progress from the old restraint

customary in family and tribe to greater individual liberty

' It is, however, not tobe supposed that wlien the confarrcafio had become

obsolete n.11 religious ceremonies were abolished. On the contrary, a number

of formalities, sacrifices, and auspices continued to be practised.

Q '2.
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in the state. The authority which the husband and father

lost was acquired by the state, and the state having thus

been strengthened in its authority was able to extend

greater personal liberty to each individual.

It is evident from the Voconian law/ passed about this

time (in the year 169 b.c.) under the auspices of M.

Porcius Cato, that the austere admirers of the old time

regarded with jealousy the increasing independence of

women. The object of this law was to limit the social

influence of women by forbidding rich citizens to make

them heiresses of more than one half of their whole estate.

A great dowry of a woman was looked upon as a great

danger to the old discipline and order in house and state,

and it was hoped that by artificial means the submission

of the wife to her husband would be secured.'- Of course

this law was as unavailing as all others which resulted

from a misunderstanding of social or psychological con-

ditions. Ways and means were soon found to evade the

restrictions of the Lex Voconia. Whoever wished to leave

his property to a daughter rather than to some distant

relation, had but to make it over in trust to a third

person, for the benefit of the heiress he had in view. This

became the regular practice, and the number of rich ladies

accordingly was not affected by the law, nor the abuse

which they might possibly make of their wealth restrained.

On the whole the sanctity and dignity of married

life were as yet unimpaired in Rome in the period under

discussion. Polygamy had never been admitted either by

• Liv. epit. 61 : Q. Voconius Saxa trilmmis pletis legem tulit, ne quis

mulierem heredem institueret. Cicero, In Vcrr. ii. 1, 42, 107- Gains, Iiistif.

ii. 274 : Item mulier, quae ab eo, qui centum millia aeris census est, per legem

Voconiam heres institui non potest, tarnen fideieommisso relictam sibi heredi-

tatem capere potest. The law affected only testators of the highest census.

Comp. Lange, Föm. Alferth. ii. 280.

- That marriage with a rich wife is not always an unmixed Idessing was

experienced by Roman husbands often enough, and is frequently the topic of

satirists. Well known is Juvenal's exclamation (vi. 460), ' Intolerabilius nihil

est quam femina dives,' and the Horatian {Od. III. xxiv. 19), ' Nee dotata regit

virum coniux ; ' but much earlier, in the time of the ancient republic, the comic

writers complain of the same evil. Comp. Plantus, Aulul. II. i. 45, and

III. V.
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law or custom. The mother of the family shared with CHAP.
XII

the father the office of a domestic priesthood and tlie -~_1_,J—

^

general government of the house. We do not find that
^o^^J^^'''^

women in Rome sank, as unfortunately they did in Athens, women.

to a level where they had no longer any spiritual or moral

but merely material and economical relations Avith their

husbands. The Eonian matron was not secluded in rooms

set apart for the use of women alone. She shared the

seat of honour with her husband in the atrium ; she

Avas not obliged to hide herself timidly from public vieAv,

but could show her face in the streets and market with-

out being considered Avanting in modesty, decorum, or

chastity.'-

We have no reason to believe that conjugal love and Antiquity

fidelity, the mutual affection of the members of one family
Of ^^Jf/Öf^e

and the dignity and purity of domestic life, Avere materially

altered for the Avorse before the period of the demoralising

civil Avars. It was a current opinion in Rome after these

wars had produced their eflect, that divorce was altogether

unknoAvn for five hundred years. Confident statements

were made to the effect that the first divorce occurred in

Eome between the first and the second Punic Avar,- AAdien

Spurius Carvilius Ruga, a distinguished member of the

nobility, put away his Avife because she Avas barren, though

he loved her tenderly. This statement is as erroneous as

the inferences Avhich have been draAvn from it. The Roman
marriage never was indissoluble from the first. Even the

most solemn contract of marriage by * confarreatio ' could

be set aside by an equally solemn ' diffarreatio.' LaAvs of

divorce are referred even to the time of Romulus, which

means that they were supposed to be as old as the state

itself.^ There are traces of the forms of divorce in the

laws of the twelve tables,'' But even without these j^roofs

• According to Valerius Maximus, vi. 3, 10, C. Sulpicius Gallus, who was

consul 243 b.c., divorced his wife, because she had shown herself in public

' capite aperto.' But the severity of Gallus was reproved as excessive, and as

a ' horridum supercilium.'

- Dionys. ii. 25. Gellius, iv. 3 ; xvii. 21, 44. Valer. Max. ii. 1, 4.

» Plutarch, Eonml. 22. « Cicero, Phil. ii. 28.
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it would follow from the nature of the husband's power

[inarms) over his wife, that he could under certain circum-

stances put her away. Yet public opinion restrained a

capricious use of this right and demanded the observance of

certain formalities. One of these was the calling of a family

council, where the husband would explain his reasons, and

might be influenced by the voice of his wife's relatives.

If anybody neglected these forms, he exjoosed himself to

public reprobation, though legally his proceeding could

not be challenged. Thus, in 307 b.c., about seventy years

before the alleged first divorce known in Rome, L. Antonius

incurred the displeasure of the censors and was expelled

from the senate, because he neglected to consult a family

council before he sent away his wife.^ His right could

not be called in question, and was not contested in a

court of justice ; but the mode in which he exercised it was

reproved by the censors in their capacity as guardians of

public morality.

The single case of L. Antonius is sufficient to prove

that the statement about Sp. Carvilius is false. But it

must not be supposed that no cases of divorce occurred

before even the time of L. Antonius. It would be un-

reasonable to sujjpose that a Roman husband, who
possessed unbounded authority over his children, who
could sell them as slaves or punish them with death,

was bound to a wife for ever without the legal means

of dissolving the union. !Numei'Ous instances of such dis-

solutions of marriage must have taken place. But they

would not be mentioned in the public annals unless a

prominent man was concerned, or some peculiar feature

of law or custom was involved.

So much may be allowed to be true in the general

impression of the writers of the later annals, that cases of

divorce were less frequent in the early period of the republic

than after the Gracchi. But that in itself the dissolution

of a marriage argued moral depravity, or was looked upon

as such, would be a grave error. If a man so eminent in

the state and so venerable for his personal character as L.

1 Valer. Max. ii. 9, 2.
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Emilias Paullus, the conqueror of Perseus, could divorce CHAP.

his wife—who was the mother of L. Scipio ^milianus, the l^j ,

destroyer of Carthage and Namantia—we may wonder that

such a family disruption was brought about, but we have

no right to infer that any one of the persons concerned

was guilty of an unworthy or dishonourable act. No
ftiraily could be more decorous and pure than that of

JEmilius Paullus. He was the very pattern of a noble

Poman, and his son, who passed by adoption into the

equally distinguished house of the Scipios, venerated his

divorced mother as long as she lived.

We are still less entitled to infer moral decay from Morality

the stories of prosecutions of matrons for the alleged
^vomen^'^'^

poisoning of their husbands. The oldest accusation of this

kind is related of the good old time of the Samnite wars,

and has been rejected in a previous volume as unhistorical,^

We may reasonably entertain the same doubts with regard.

to a lady of the first nobility, the wife of a consul, and

mother of a consul, who was prosecuted for poisoning in

the year 180 b.c.- At that time Eome and the whole of

Italy were visited by a malignant epidemic which lasted for

three years, and carried otf such numbers of people that it

became difficult to find recruits for the army. At Pome,,

L. Calpurnius Piso, one of the two consuls, a praetor, the

supreme pontifex, another pontifex, an augur, and many
more eminent men of all ranks were carried off. In the

universal terror which had seized the people the Sibylline

books were consulted, days of prayer were set apart, and

extraordinary sacrifices and gifts were offered to Apollo,

^scnlapius, and Salus. But this was not sufficient to

calm the public mind. In looking about for the causes of

this great calamity, people hit upon the foolish idea that

' Vol. i. p. 567.

- Liv. xl. 37, Ö : Necatus consul a Quarta Hostilia uxore dieebatur. Ut
quidem filius eius Q. Fulvius FL-iccus in locum vitrici consul est deelaratus,

aliquanto magis infamis mors Pisonis cc&pit esse ; et testes existebant qui post

declaratos consuies Albinum et Pisonem, quibus comitiis Flaccus tulerat repul-

sam, et exprobratum ei a matre dicerent, qxiod iara ei tertixLm negatus consulatus

petenti esset et adiecisse, pararet se ad petendum, intra duos menses efFectu-

ram, ut consul fieret. Inter raulta alia testimonia ad causam pertinentia haec

quoque vox nimis eventu coniprobata valuit cur Hostilia damnareÄur.
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1500K tlie plague liad been artificial!}- produced by poisoners.

,^— A vague apprehension of poison at all times filled the

minds of the Eomnns, and brought about at a later period

the establishment of special tribunals for the trial of

poisoners {qucBstio j^erpetua de veneficiis), which may be

looked upon as forerunners of the trials of witches in

modern times. As early as the year 184 e.g.,' prosecu-

tions of poisoners had been set on foot, and Quintus

IS^8evi^^s, the praetor charged with the duty of conducting

these j)rosecutions, according to the report of Valerius

Antias, condemned nearly two thousand persons. The
plague had probably been an epidemic for some years ; no

Avonder that in the year 180 b.c. the belief once more

became established that it had been produced by poison.

But it must cause great astonishment that suspicion fell

upon one of the noblest women of the aristocracy.

Hostilia, the wife of the consul Piso, was the widow of

Cneius Fulvius and mother of Quintus Fulvius Flaccus.

This Flaccus had ten 3'ears previously held the prsetorship,

and had twice endeavoured in vain to obtain the consul-

ship. For a third time he became a candidate in the year

180 B.c., together with his stepftither, Piso. He again

failed, and Piso was elected, but died soon after, where-

upon Flaccus was elected to the vacant place. These

circumstances, though perfectly natural and comprehen-

sible, sufficed to cast on his mother Hostilia the suspicion

of having poisoned the consul, her husband, in order to

obtain the consulship for her son. A Eoman matron was

thought capable not only of this most atrocious crime, but

of the madness of committing it merely to transfer the

consular honours which her family enjoyed already from

her husband to her son, who had previously held the

' Liv.xxxix. 41, 5. As if these trials had been a trifling and secondary

affair, Quintus Neevius fmished them off in four months before his departure

for his province, Sardinia. One might have fancied that trials in which the

number of persons accused was counted by thousands ought to have called for

the appointment of a special and extraordinary commissioner. But as the

information is derived from the notorious liar Valerius Antias, the number

2,000 may be one of his favourite exaggerations.
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second post in the state, and was sure of soon obtaining CIIAP.

the first, unless his jDrospects were jeopardised by a crime ^-^-^—-

such as that of which his mother was charged, and of

which he Avould have been held an accomplice. The

charw is in itself so absurd that we should be inclined to

think it was never seriously preferred, if it were not to a

certain extent characteristic of the credulity and malignant

scandalmongering in which the Eoman people at all times

delighted. It has a striking parallel in the calumnies of

which Livia, the wife of Augustus, was the object, and

which even such an historian as Tacitus did not disdain to

report in his disingenuous and insidious way without ac-

cepting or rejecting them emphatically." In one respect

the crime attributed to Hostilia was even more unreason-

able than that of which Livia was accused. The latter could

almost be sure that after the natural death of Augustus,

her son Tiberius would inherit his power; but Hostilia

could neither determine nor foresee the result of a popular

election, upon which, after all, her son's prospects depended.

It is not quite clear from Livy's report whether Hos- Difficulties

tilia was actually prosecuted and condemned for the ^^ ^'^''

. .
story

murder of her husband.^ Possibly accusation and con- respecting

demnation were oiily talked of. If she had really been

found guilty, her son— the consul Flaceus—would as-

suredly have been suspected as implicated in her guilt,

and would have been obliged to clear himself from this

suspicion. However that may be, it is impossible for us to

regard the wife of the consul as a murderess ; and we can

consequently draw no inference from a crime so incredible

concerning the moral state of the age.^ It is not even

' Tacit. Annal. i. 5 : Et quidaia scelus iixoris siispectabant.

^ See the passage of LiA'y, xl. 37, on p. 231, n. 2. Livy uses vague expres-

sions (' neeatus consul dicebatur'—'mors Pisonis magis infamis ccepit esse'),

Lut not one from which it can be inferred that an actual accusation was made
and a trial took place. Even the last words (' hsec vox valuit cur Hostilia

damnarotur ') seem purposely chosen to leave it iincertain whether Hostilia

was condemned. Not a word is added of the implication of Q. Flaceus in the

alleged guilt of his mother, or of a charge raised against him.

^ The general opinion at present seems to be to accept thf charge against

Hostilia as proved.

Hostilia,
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j^robable tliat in the time of Cato a serious suspicion could

rest upon Kostilia, and we believe that the vague and

scandalous storj related by Livj is a mere invention of

some family annalist who owed the Fulvian house a

grudge, and concocted out of the ordinary town-gossip

the story of a capital charge and a great public trial.

lu the year 179 b.c. the praetor Mucins Scsevola was

commissioned to make an investigation into poisonings

alleged to have taken place in and near the town.^ We
are not informed to what result his investigations led.

It was before his tribunal that Hostilia should have been

tried. If she was thus tried and condemned, w'e should

no doubt have heard of the condemnation of many more

victims. But it may not have been so easy to proceed

summarily against Roman citizens and to condemn them

on vague rumours or false evidence. We hear of no con-

victions in Rome ; but the praetor, Q. Msenius, who had

been appointed in the previous year to conduct similar

investigations in various parts of Italy ^ before he pro-

ceeded to Sardinia,^ Avas in a position to report to Rome
that he had condemned three thousand persons, and that

the investigations were assuming larger proportions, in

consequence of new evidence pouring in as fast as he went

on. He added that he must either give up his investiga-

tions in Italy, or the hope of proceeding to his province of

Sardinia. This sad testimony of the wretchedness of

Roman criminal jurisdiction is indirectly a proof that

public morality could not have sunk so low as we should

be obliged to infer from the condemnation of so many

' Liv. xl. 44, 6 : P. Mucins Scsevola iirlianam sortitus provinciara est, et

ut idem qufereret de veneficiis in urbe et propius urLem decern millia passuuru.

2 Liv. xl. 4.3. 2.

^ It is curioiis that both in 184 b.c. and 180 b.c. a prfetor destined for Sar-

dinia was detained in Italy with investigations into wholesale poisonings. In

the first case it was Q,. Nsevius (Liv. xxxix. 41, 5) ; in the second, C. Msenius

(Liv. xl. 37, 4 ; 43, 2). The former condemned about 2,000 persons, the latter

3,000. The two stories are so like each other that one is tempted to conjec-

ture that they are two versions of the same original.
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thousands for one single class of crimes in so sliort a <^'HAP.

space of time. .
'

In order to obtain an insiglit into tlie interior of The

Eoman houseliolds, and to comprehend the real character
f^^^f^"

of family life, we should require more minute and accu-

rate information than the ordinary sources of political

history supply; we should want details which concern, not

the course of great political events, but the doings and.

transactions of everyday life. Such details would, perhaps

be furnished by writers of the drama, especially of a truly

national comedy. The Roman comedy, however, of which

specimens have been preserved, is an imitation of Greek

models ; and though a considerable proportion of national

material was necessarily mixed up by the writers with

their foreign originals, these plays do not reflect in its

purity the spirit that animated the Eoman family. The

fathers, mothers, and sons, the freedmen and slaves who

are the dramatis loefsonce in the plays of Plautus and

Terence, are not altogether true Eomans. If a few of the

class of Atellan plays had been preserved, or some speci-

mens of the commdia togata, we should probably be able

to judge far more cori^ectly of the spirit of private and

family life in Eome than we are at present. It was in

all probability more earnest and pure than we generally

suppose, but, compared with the families of modern

times, less aflPectionate and tender. Even Cato agreed

with the general view of the Greeks in considering mar-

riage to be an inevitable evil, and in despising women
with all his heart. No wonder that by most people mar-

riage was regarded chiefly from a political and economical

point of view. A wife was chosen for the young Eoman
by his father ; the betrothal was a bargain. The first

object of marriage was the birth of children and the pro-

pagation of the family for the good of the community and

for the maintenance of the family sanctuaries. The second

object was the preservation and increase of material wealth.

Whatever lay beyond this, such as true, warm-hearted
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affection ;
' sj-mpatlij in si^iritual aspirations shared bj man

and wife ; tlie cultivation of noble sentiments and ideas by

mutual influence ; high aims pursued in common ; inter-

change of thoughts on matters divine and human—all of

this could not take root in the cold and heavy soil of

Roman family life.

The existence of slavery alone sufficed to prevent the

maintenance of conjugal fidelity. How could even the

most dignified of Roman matrons preserve her place in

her husband's heart and in the esteem of her children, if

female slaves and freedwomen, liberal of their charms,

succeeded in fascinating the men '? If such a champion

of virtue as Cato could vex his grown-up son by his inter-

course with a slave girl ;
^ if the wife of Scipio Africanus ^

thought it advisable, or was obliged to think it advisable,

discreetl}' to overlook the amours of her husband, Avhat

must have been the moral atmosphere in those families

which neither philosophy nor public spirit directed to

higher aims ? The experience of all peoples and all times

in which slavery has existed proves that it destroys the

purity and dignity of family life. And thus this canker

of the ancient world, which by dishonouring labour

checked the healthy growth of industry, appears also with

regard to the moral condition of the nation as the germ

of decay.

And yet the most repulsive extravagance of sen-

suality was neither originally Roman nor was it ap-

proved of by the Roman feeling for what was dignified

and honourable. Although the shameful practice of pae-

derasty had come over to Italy with other Greek * sins,

and could easily gain ground here, on account of the

existence of slavery, it was nevertheless always con-

sidered unworthy of a Roman. To compel, or only to per-

' Seneca, Fragm. 84 : Origo quidem amoris honesta est, sed magnitudo de-

formis ; nihil auteni interest quam ex honesta causa quis insaniat. In aliena

uxors omnis amor turpis est, in sua uimius. Ih. 85 : Sapiens vir iudieio debet

amare coniugem, non afFectu. Isihil est fcedius quam uxorem amare quasi

adulteram. - Plutarch. Cato maior, 24.

ä Yaler. 3Iax. vi. 7, 1. * Polyb. xxxii. 11, 4.
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suade, a Roman citizen to an act of unnatural lust' was CHAP,
. . XII

always regarded as a crime deserving of death ;
- to con- -—!_,-!

—

sent to it was in a freeborn youth equally punishable.^

But the law did not protect slaves from abuse and vio-

lence of their masters, however much public opinion might

condemn the dissolute wretches who gave themselves up

to this foreign vice.

On the other hand, intercourse with prostitutes, if not Public

exceeding moderate bounds, was permitted by common "^^^^^^'^y-

practice, and not censured even by moralists.* An anec-

dote which is related of the censor Cato is characteristic

of this license.'^ Meeting one day a respectable young

man coming from a brothel, he commended him.'' But

finding hira repeatedly on the same road he turned his

praise into reproach, because he could not approve of his

young friend's living in the brothel. How little the

reputation of a man was injured by habitual intercourse

with prostitutes we can gather, not only from many fea-

tures of the comic stage,^ but also from the reports which

Livy gives of the Bacchanalia.^ Even married men, so

long as they did not offend against outward decency,

could with impunity indulge in excesses which would have

brought upon the wife the severest penalty.^ The prac-

tice of concubinage was formally allowed, and a concubine

(pellex) was not considered an outcast of society, although

' ' Monstrosa Venus et nefanda libido.

'

2 Valer. Max. vi. 1, 7, 9, 10, 11, 12.

' Valer. Max. vi. 1, 5.

* Valer. Max. vii. 3, 10: Vulgari et permissa venere uti. Cicero, Pro Ccslio,

12, 28 : Datur eoncessu omnium huic allquis ludus »tati et ipsa natura pro-

fundit adole.scentise cupiditates : quae si ita erumpunt, ut nullius vitam labe-

factent, nullius domum evertant, faciles et tolerabiles baberi solent. Ibid.

§ 30, 42, 44, 48.

= Horat. Sat. I. ii. 31, and Scholia ad I.

* The motive for this praise is explained in the passage quoted from Cicero

above, note 4.

' Terent. Andr. I. i. 124. Plaut. Bacchid. III. iii.; Pseudol. I. v.

8 Below, p. 272 ff.

9 Plautus, Mercat. 80.5 :

Ecastor lege dura vivont mulieres

Multoque iniquiore miserse quam viri.

Nam vir si scortum duxit clam uxorem suam,
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she Avas excluded from the honours of the matron and

from the temple of Juno.'

The inequality of legal principles applied to man and

wife with regard to conjugal fidelity, which has not been

altogether abolished, even in our own time, by modern

custom and legislation, was in Rome considered natural

and reasonable. The husband by an act of adultery was

not guilty of an offence against his own wife. His inter-

course with the wife of another made him, indeed, guilty

of adultery, but he was guilty only with regard to the

husband of this woman, whom alone he was supposed to

have injured.

From aKoman matron, on the other hand, chastity was

required as the first condition of her social and domestic

status. She could approach the altar of her house only

as a pure priestess. As a wife she was expected to be no

less virtuous than a Vestal was as a virgin. Her infidelity

would have endangered the purity and legitimacy of the

family, and would have been a crime against the pro-

tecting deities of the house. Hence the husband was

authorised to punish conjugal infidelity of his wife, even

by death, if he succeeded in surprising her in the act.

It was a crime punishable especially by the domestic

tribunal of the male relatives, which was convoked on

such occasions by the head of the family. Yet it was

prosecuted also by the public authorities at a compara-

tively early time. As early as the year 295 b.c.—i.e. in

the heroic age of the Samnite wars—Livy^ remarks that

Id si rescivit uxor, impune est viro.

Uxor virum si clam domo egressast foras,

Viro fit causa, exigifur matrnmonio.

The -words of Cato quoted by Gellius, x. 23 : In adulterio uxorem tuam si pre-

hendisses, sine iudicio impune necares ; ilia te, si adulterares sive tu adulte-

rarere, digito non auderet contingere, neque ius est.

' It was a reputed law of Numa, ' Pellex aram.Tunonisne tangito.' Gell. iv.

3, 3. Pauli. Diac. s. v. ' Pellices.'

2 Liv. X. 31, 9: Eo anno 0. Fabius Gurges aliquot matronas ad popu-

lum stupri damnatas pecunia multavit, ex quo multatitio sere Veneris sedem

quae prope Circum est faciendam curavit. This is indeed a strange story. If

the fact is correctly stated by Livy, we cannot imagine that immorality on

such a stupendous scale was confined to one year, or, in fact, to one period. It
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several matrons were accused of adultery and condemned CITAP.

by a popular tribunal. If this report may be believed, . 1,J ^

we cannot talk of a further corruption of morals in the

time of the Scipios ; at least, we have no proofs of an

increase of conjugal infidelity during this time. It was

not till later, in the time of the civil wars, that matters

changed. Then, but not until then, the immorality of

women assumed alarming proportions, and finally called

forth, under Augustus, the vigorous intervention of the

law.

A Roman paterfamilias watched with equal vigilance "Wives and

and equal severity over the chastity of his daughter as '"'°^ **'"''

over that of his wife. The deed of Virginius, who killed

his daughter to save her from pollution, though it be only a

fiction, is characteristic of the prevailing feeling of Roman
fathers. A certain P. Masnins ' slew a freedman of whom
he had been extremely fond, merely because he had

ventured to kiss his daughter. A Roman knight, Pontius

Aufidianus, whose daughter had been dishonoured by a

slave, punished both the daughter and her seducer with

death.^ The same was done by a certain Atilius, although

he himself had made a profession of unchastity.^ Every

Roman virgin, it was thought, should vie with the Vestals

in purity of conduct.

We have already repeatedly pointed out the injurious slaves ,ind

influence of slavery on the Roman state and people, ^^'^emen.

Wherever we turn we find its j)ernicious traces. Law,

social economy, customs, all branches of public and private

must have been an evil of long growth before it could reach such dimensions.

For moral disease, unlike a physical epidemic, is not capricious and unaccount-

able in its devastations. It can neither come nor go suddenly. We should,

therefore, be justified in assuming on the strength of Livy's report, that the

old Roman purity of manners, so generally and so highly extolled, is altogether

fictitious, or that the outbreak of vice in 259 b.c. was no more real than the

poisoning of 331 b.c. (above, p. 231) and of 180 b.c. We are decidedlv in

favour of the latter alternative, and we see in the proceedings against tlie

matrons in 2.59 b.c. one of the instances of periodical panic to which the

Romans were subject, and which made them unjust and cruel to an extent

rarely equalled by other nations.

• Valer. Max. vi. 1, 4. ' Valer. Max. vi. 1, 3. ^ Valer. Max. vi. 1, 6.
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life were afflicted by tlie inflammation aiicl sores produced

by this ubiquitous poison. The Eomans were severely

punished for refusing to recognise human nature and

their native, human rights in human beings. The in-

justice which they accustomed themselves to practise

towards slaves necessarily hardened their hearts towards

freemen, who after all were distinguished from slaves,

not by nature, but by an artificial barrier alone.

Hardheartedness to the weak, to subjects and enemies,

is the most Qutrageous mockery of that humanity which

we usually consider as the ornament both of ancient and

modern life. It is precisely in men who, like Cato, appear

as pattei'ns of Eoman virtue that this coarseness of

moral feeling is most distinctly marked and shaped into

sententious rules of life. ' So many slaves,' says Cato, ' so

many enemies in the house.' In order to maintain the

master's authority amid such dangers, he recommends the

encouragement of disputes and quarrels among slaves,

and as much as possible the separation of those among
them who as countrymen might be inclined to sympathise

with one another and possibly to conspire. Cato advises

the Homan slave-owner to sell old slaves, that he may not

be obliged to support them when they have become de-

crepit and useless. It is evident from every page of

ancient history, in comic writers, historians, and philoso-

phers, that slaves, as might be expected ofthem, did not fail

to return such want of feeling with dishonesty, treachery,

and hatred ; that they instructed and abetted the children

and women in immorality, and were their accomplices in

all intrigues or conspiracies ; that they aided their masters

in the indulgence of their worst vices, and were ever

ready to lend their hand in any act of infamy. Excluded

as they were from honourable employment ; living like

domestic animals, without rights, without property, and

without marriage; wearing a distinguishing dress, by

which they could know each other and count their in-

creasing numbers, they formed indeed a dangerous class

—

dangerous through their vices, their misery, and their
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strength. A healthy condition of social and pnblic life CHAP,

was under these circumstances impossible, and outbursts .
. ,

'
^

of rage and revenge which in the shape of slave-revolts

occurred periodically in the history of Rome were the

symptoms of an incurable disease. If, nevertheless, in-

stances of magnanimity and virtue can be found among
slaves, this only shows that human nature cannot be

entirely extermiuated in man by any amount of brutality

or injustice. But such phenomena were rare exceptions,

and did not materially moderate the fatal effect which

the institution of slavery produced.

The influences which acted upon Roman morals were Infiuence

essentially the same as those which now and at all times ^n^ i^w!^

chiefly determine the actions of men. Neither religion

nor law produced deep or lasting effects. Religion was

almost exclusively directed to one object, the teaching

and enforcing of formal and ceremonial duties towards

the gods ; law was limited within sharpl}" defined bounds,

and watched over the performance of obligations de-

manded in social and political relations. Morality had

within these lines a wide scope for the free development

of personal character in views and actions ; and this moral

liberty, unaffected by religion or law, was directed only

by the conscience of individuals and of society, the in-

born sentiment of what is morally allowed or prohibited

that lives in every human being, and pervades every

human society as public opinion.

In antiquity, and still more in modern times, a great The cen-

influence upon the moral"? of the Romans has been attri-
'^o"^^/^""

buted to an institution which had originally no connex- morals.

ion with morals or religion, but served purely political

and administrative purposes. It is the so-called control

of morals (the censura morwm or regimen morum) vested

in the censors. The ancient writers speak of it with a

kind of pride and admiration.' In our own time we often

' Dionys. xviii. 19: ois aTroSc'SoTOi tovs aTiduTcuv 'Puj/xaiwi' e^era eic ßiovs,

Kai Tovs fKJSalvovras ck roiv Trarpiaiv iQSiv Qofxiovv. Id. xx. 3. Plutarch, Cato

M. 16. Zon;ir. vii. 19. Liv. iv. 8, 2: Hum annus cenaurai initium fuit, rei

VOL. IV. E
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liear tlie opinion pronounced that morality nowadays

would be in a far better condition if tlie Roman institu-

tion of the moral censorship were introduced into modem
society. It has been looked upon as a most effective

complement to the formal law of the state ; and a great

part of the Roman purity of morals, as one is fain to call

it, is attributed to this institution.' This opinion we con-

sider in its extravagance erroneous and untenable, and

we will endeavour to reduce to its just dimensions the

praise due to the influence of the censorship upon morals.

If the Romans themselves were mistaken in their

appreciation of the extent to which the censors could and

did influence public morality, it is explained by the fact

that they were, almost without exception, under the

delusion that a man's moral worth is determined by his

external mode of life, and especially by the rate of his

expenditure. Hence the unceasing war that well-inten-

tioned legislators waged with all kinds of luxury, and the

poetical and philosophical declamations against gold,

and the vices which it engenders. On this opinion was

based the respect for censorial severity ; and excessive

expenditure was the object against which it was prin-

cipally directed. In proportion, therefore, as modern

thought has risen above that narrow and one-sided view,

we must tone down the extravagant praise bestowed on

the censorial office, and judge more soberly of its effects.

The care of the public morals, as we have seen, did

not originally form part of the official duties of the

censors. It was but the unintentional, though perhaps

natural, result of their duty of distributing the citizens

according to their property into the five classes of the

centuriate comitia. The censors had to test the capacity

a parva origine ort», qufe deinde tanto incremento aucta est, ut morum dis-

ciplinfeque Romanae penes earn regimen esset. Cicero, Pro Cluent. 46, 129:

PrEefectus raoribus, magister veteris disciplinse ac severitatis, Cicero, Be Leg.

iii. 3, 7 : Censores . . . mores populi regunto.

' Mommsen {Earn. Gesch. i. p. 311) says that the moral censorship of the

Romans -was the cause of the preservation of moral and politica purity in the

body of citizens. Jhering {Gtisi desrom. Eechts, II. i. p. 50) calls it the ' guar-

dian and support of morals.'
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of every citizen to serve the state. This capacity depended CHAP,

on the means which a man had of supporting a family, of -_ .

' _^

keeping- together the family estate, and of preserving in

his own person the qualities demanded of the citizen and

the soldier. As it was impossible for the censors to apply

fixed rules when they drew up their lists, they necessarily

allowed themselves to be guided to a great extent by their

own private judgment. The classification they made
could not be called in question or reversed by any other

magistrate, or by an appeal to the people. Now, as the

drawing up of lists for the senate, knights, and the five

classes of citizens placed in the hands of the censors

the power of raising or lowering the civil rank of indi-

viduals, as the placing of persons into a higher or a lower

class of the census had for its consequence the raising or

diminution of taxation, the censors were furnished from

the beginning with a very extensive power of rewarding

and punishing. But this purely administrative duty of

the censors had in itself nothing to do with a guardian-

ship of public morals. It was exclusively concerned in

determining the relative proportion in which each citizen

had to contribute to the necessities of the state. The
thousands of vices and sins which pollute man and
infect society without offending against penal law or

encroaching upon a neighbour's rights ; the faults which

the moralist and satirist expose and which wise men
lament—all these were beyond the reach of the censorial

power.

On a survey of all the cases reported of the exercise of l>imits of

the moral censorship,' it seems difficult to undei-stand how tw"^''^

this office should ever have been thought to possess any
efficacy or even influence in improving the habits or the

tone of morality in Eome. We learn from them that to

some extent the censors only filled up the gaps which had
been left here and there by the imperfect organization «.»f

the civil order and the laws. Thus the bad conduct of

soldiers before the enemy, their insubordination or negli-

' A complete list is given liy Mommscn, liom. Staaisr. ii. 1. . 34.Q

E 2
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v_ / _^ not to the forum of a moral censor, but of a court-martial.

Negligence in the performance of their prescribed duties

on the part of subordinate public servants, abuse of ofi&cial

power, of the functions of a juryman, or of the right of

voting, are offences which should be punished, not by a

moral censor, but by a penal judge. Negligence in the

performance of religious duties, we should think, might

hare been left to be corrected by priests alone.- The case

is similar with regard to other acts by which the esta-

blished law was broken. If even perjury was looked upoti

merely as an offence against morality, and, as such, was

branded by the censor, we can find in this circumstauce a

proof, not of the usefulness of the moral censorship, but

of the imperfect state of the criminal law.' On the other

hand, it appears to belong to the proper and peculiar

domain of the guardian of public morals to restrain the

paternal and conjugal power, and thus to open the interior

of the family to the control of the common law. The

censor, in punishing excessive harshness or excessive

leniency, in protecting women, children, and slaves, acted

according to the milder views of a more civilised age, and

established the authority of the more highly developed

state over that primeval condition of society in which each

family was almost independent and governed by the

monarchical power of its chief. Thus the censors appear

in this department also simply as men employed in carry-

ino- out a reform in the moral and political order of society,

which had already been sanctioned, and by no means

> Liv. XX. 53, xxiv. 18, xxvii. 11. Valer. Max. ii. 9, 7,

- Of the duties of civil magistrates in th*^ superintendence and control of

public worship we ^hall treat lower down, in chapter xiii. See p. 261.

3 A false oath is, in truth, a religious offence ; it was argued that it ought,

therefore, properly to be resented by the deity, not by the civil power, as the

Emperor Til erius justly and pithily remarked : lusiurandum perinde aestiman-

duni, quam si Jovem fefellisset \i.e. the perjurer]
; deorum iniurias diis curae.

This perhaps explains why the criminal law did not deal with the offence.

We mi'^ht have expected that the pontifices would possess a ri^^ht of punishing

perjury ;
but this vas not the case.
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owed its orio-in to them.' Whether the censorship was CHAP.
. . XII

the fittest instrument to enforce obedience to a purer and - 1-.,J ^

milder code of manners we shall presently see, when we
come to examine the form of proceeding adopted by the

censors, and their peculiar qualification for the office of

moral guardians.

Thus the very small sphere of action left for the Practical

censors was a kind of neutral ground between the provinces
^i'^'^(.y°.

under the control of positive law. If the censors punished sors.

dishonesty in business, neglect of the respect due to rela-

tions, bad domestic management, extravagance, and even

suicide, they might, if they were judicious, exercise a

wholesome influence ; and no objection can be raised to

this kind of action, except what has already been hinted

at, and will be more fully explained lower down, that

moral teachers are ill qualified for their work unless they

are themselves above the charge of transgressing the rules

they inculcate.

The most important services rendered by the censors Restraint

to public morality were, in the opinion of the ancient

writers, the repression and punishment of extravagance in

domestic and personal expenditure. But even here they

took only a secondary part ; for the application of the

provisions of the luxury-laws was, as a rule, in the hands

of other magistrates. As it was impossible so to elaborate

these laws as to provide against all possible offences, it

was found necessary to entrust the censors with discre-

tionary power to act in the spirit of these laws and to

supply their omissions. Thus in this respect also the

censorship appears efficacious and useful only because

the law itself was imperfect and weak. But a law directed

against luxury, so long as it is carried out in a strictly

legal way, though it may be of little use, cannot do

' To what extent the censors succeeded in mitigating the rigours of ancient

custom in the relation of father to son, of husband to wife, or master to slave)

it is impossible to say. Here, indeed, they had ample scope for action. But
the little tliat we hear of their interference does not impress us with the idea

that kindliness and justice, affection and duty, domestic purity and dignity,

were very much benefited by their ' care of morals.'

of ex tra

vagance.
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any great liarm ; it cannot very injuriously interfere

with the Hberty of individuals which is threatened by it,

because it is restrained from caprice by the guarantee of

legal forms. If, however, a magistrate like the censor,

without being obliged to apply fixed principles of law, is

guided only by his own personal feeling, and decides

questions of fact without a regular legal investigation, and

such evidence as a court of law would require : in short, if

he acts arbitrarily and. capriciously, as the Roman censors

did, it may be questioned whether, even with the best

intentions for promoting public morality, he will not do

more harm than good.

This will appear no exaggeration if we examine the

procedure followed by the censors iu the exercise of their

supervision of morals. They were not obliged to examine

witnesses, to hear a defence, or to take positive laws for

their guidance. Their personal conviction concerning the

guilt of a citizen sufiiced for their decision, and the

measure of the punishment depended entirely upon their

good sense and judgment. Not even usage could create a

kind of unwritten law to which successive censors might

have considered themselves in any way bound. ^ Each

new censor acted according to his own personal views,

and thus it happened that strict and lenient principles

alternately succeeded one another. Usually the censors

showed much leniency and indulgence,"^ but from time to

time a censor alarmed or shocked the public b}^ his

severity. Cato, the model censor, furnished the most

striking example of the latter. He is reported to have

expelled a senator from the senate for having kissed his

wife in the jjresence of his daughter.^ In assessing pro-

perty, the same Cato proceeded with the one-sidedness of

a fanatic, taxing at pleasure certain articles of property

' Pliny, Hist. Nat. viii. 51, 77 ; xxxir. 6, 14, mentions 'leges censoriae ;

'

but it is not probable that these ' leges ' were at all like the ' edicta prsetoria,'

«'hich laid down strict and binding rules.

* Livy often speaks with approval of those censors who in drawing up the

senatorial list were mild and generously connived at delinquencies.

3 Plutarch, Cato M. 1 7.
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liig-li or low/ according to his approval or disapproval of CHAP.

their use. Other censors—for instance, Marcus Antonius -—1-^'—

and Lucius Flaccus—went so far as openly to defy public

opinion, the will of the people, and the law, by turning

out of the senate a tribune who had moved and carried

the abolition of one of the useless luxury laws.^ It is

scarcely possible that such arbitrary conduct, which went

contrary to public opinion, should have had that effect

upon the offenders, and upon the people in general, which

a just punishment always has when it deserves and obtains

universal approbation.

The moral influence of the censors will be estimated at Quaiifiea-

a still lower rate when we inquire what title and what

special qualification they possessed to act as judges of

public morality. Surely no one will think slightly of the

efficiency of a priestly order if such an order is raised

above the general level of the people by means of special

education, of intellectual power beyond the average, of

professional organization or nobility of caste ; if it is fur-

nished with the magic of a peculiar sanctity, of an ascetic

mode of life, of a supernatural power derived from God ; or

even if it can keep the mass of the people in awe by the

terrors of the invisible world. Such an order of priests

can act powerfully for good as well as for evil. But the

Roman censors were far from being in the possession of

such power. They were not even priests or priestly

officials, but simply political magistrates. They were

elected, like all other magistrates, by a political body, on

grounds of political qualifications or political influence.

The standard of their personal morality was by no means

higher than that of the average of their colleagues and

fellow-citizens. Though the censorial office stood in rank

and dignity at the head of all republican offices, and, being

the most sacred magistracy [sanctissimus magistratus) , was

regarded by all Eoman statesmen as the reward obtained

' Liv. xxxix. 44. Plutarch, Cafo M. 18. Compare the anecdote of the

censor Sempronius reUited by Plutarch, Ti. Gracchus, 14.

'' Valer. Max. ii. 9, 5.
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- ,J honours, we know, nevertheless, by numerous instances,

Avhat, indeed, we might infer even without any positive

proofs, that a long life spent in party quarrels and contests

of ambition is not calculated to purify the mind of poli-

tical passions and of the failings of ordinary mortals.

We know that among the Roman censors there were men
so passionate and excitable, unjust, revengeful, selfish,

and pedantic, that they could not pretend to stand as

models of good conduct to the community. It happened

that from personal enmity one censor stigmatized the

other ; ^ that a censor in a fit of spiteful spleen degraded

thirty-four out of the thirty-five tribes to the class of

serarians, or citizens without political rights;^ that another

censor inflicted punishment for an untimely but innocent

jest. It is plain that such men were suited for anything

rather than to be preachers and guardians of morality.

But the j)eople by no means required purity of conduct in

these so-called moral judges. Quintus Fulvius Maccus,

Avho was censor in 173 b.c., committed the sacrilege of

carrying away the marble tiles of the temple of Juno Lacinia

in Bruttium, to use them for covering a temple which

he was building in commemoration of a victory in Spain.

He was censured by the senate, and compelled to restore

the tiles, and when a short time afterwards he died by his

own hand, his death was interpreted as a punishment for

his impiety. Yet this man was censor and guardian of

public morality.^ Lucius Scipio, convicted of having em-

bezzled large sums of public money, was not prevented from

becoming a candidate for the censorship. He had appa-

rently favourable prospects of success, and succumbed only

' As a colleague's intercession invalidated every decree of a magistrate,

such mutual aspersions produced no effect beyond the offence given by an act

of persmal spite and passion.

^ Liv. xxix. 37. This outbreak of a half-crazy temper gave such scandal

that a tribune of the people brought an action against both censors, Livius and

Claudius, which was hushed up by the senate, ' ne postea obnoxia populari

aurse censura esset.' Comp. Plin. Hitit. I^^at. xvii. 1.

8 Liv. xlii. 3, 28, 10.
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to tlie exertions of liis rival. Lucius Cornelius Lentulus CIIAP.

after his consulship (15G b.c.) was condemned for extortion, -

—

t-^—

-

but was nevertheless chosen censor soon after (147 b.c.).^

What value was attached by the people and senate to

a censorial reprimand was seen when Cato, as censor,

expelled Lucius Flaminius from the senate because at a

banquet he had so far forgotten himself as to kill an in-

nocent man to please a favourite boj.^ In spite of Cato's

censorial condemnation, the people allowed the brutal

murderer to keep his place among the senators in the

public festivals, thus disapproving, in the most striking

manner, the decree of the moral judge. L. Csecilius

Metellus had been deprived of his full civil rights and

classed among the cerarii for the cowardice he had shown

after the battle of Canna3. Nevertheless, he was in the

following year elected tribune of the people, and thus the

censorial sentence was solemnly set aside by the people.^

Surely an office the efficacy of which depends principally

upon public opinion is powerless when it is so emphati-

cally disavowed by the people.

Apart from the drawbacks just mentioned, the cen- Transitory

sorial decrees must have failed in producing lasting effects, ^^g^^^g^"

inasmuch as they were in force only during the time of sorial

office of those who issued them. On the expiration of a

censorship, the new holder of the office might act in the

same spirit as his predecessor, or in precisely the contrary

spirit. Every man affected by a censorial degradation

might hope to be restored to his lost honours. Success

depended upon the result of the next election, and thus

the much-praised censorship ofmorals was made dependent

upon the result of electioneering agitation

—

i.e. upon the

basest, most disgraceful intrigues, tricks, and, occasionally,

on acts of violence. Even during the censor's term of

office his decrees necessarily lost a great part of their moral

influence from the chance that they might be reversed

after a new election.

' Valer. Max. vi. 9, 10, ^ Liv. xxxix. 42; Plut. Flamin. 19.

' Liv. xxiv. 18.
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The censorsliip was practically abolished by Sulla.

After Sulla's death, when his reforms were set aside, the

censorship in its whole extent, with the duty of watching

over public morals, was revived ; but it would have been

really a farce if in the general dissolution of the old insti-

tutions and political habits some fanatic for civic virtue

had tried to play the part of Cato. Therefore Cicero

and the better sort of his contemporaries, as well as

the historians of that time, looked upon the old censor-

ship of morals as a lost palladium, and deluded them-

selves with the belief that this office might restore

the old civic virtues which they dreamed of. Such mis-

taken sentiments were the origin of the exaggerated

estimation of the censorship which, strange to say, has

continued down to our time.

Drawing a conclusion from these reflections on the

customs of the Romans in the good time of the republic?

we arrive at the following result. As the strictlj" organ-

ized family forms the basis for the national life of the

Roman people and the starting-point for the develop-

ment of the state, so also Roman morality and private

economy were determined by the influence which the same

family organization exercised upon every member of so-

ciety. The preservation and prosperity of families was the

first condition of civil society, and consequently imposed

upon every member of it fixed duties, by which the free

action of purely selfish motives was restrained. Labour,

frugality, self-sacrifice for the good of the house and

state were the active virtues of the old Roman peasant.

He was trained to practise simplicity in life, honesty in

actions, moderation in enjoj'ment, severity towards him-

self, submission to the law, regard for the rights of

fellow-citizens. These were the sound elements of the

old morality. But the bounds which custom set to the

encroachments of citizen upon citizen did not apply to

foreigners. A man as a human being was little respected.

It was only as a fellow-citizen that he could claim to be

treated with justice and kindness. Towards subjects and
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foreigners the Romans displayed unmixed selfishness, and CHAP.

practised it without the least regard for equity or the — ^ -

laws of humanity. When Rome began to be over-power-

ful, the Romans displayed, with ever-increasing cynicism,

the vices of a strong man conscious of his strength and

regardless of the feelings of others. Too proud to practise

common deception, they did not steal, but they robbed.

They despised the vices of the feeble who endeavoured to

maintain themselves by cunning and deceit. The}^, to a

great extent, resembled the Tvirks, who also combine a

certain respectability and personal dignity with coarse

brutality and heartless cruelty.

Thus by the great successes of the republic not only General

was the old constitution of the town, which had been Results of
' luxury and

admirable, turned into a curse ; not only was the old the growth

economical system of the Roman peasantry exchanged for
ggt^Tes^

the cultivation of the land by proprietors of large estates,

but also the original simplicity, moderation, domesticity

—

in short, all the virtues of poverty, were lost. Avarice,

cupidity, love of pleasure, which had formerly been kept

within narrow bounds, now flourished upon abundant

conquests, and respect for the law yielded more and more

to the habits of violence. The time approached when,

upon moral as well as upon political ground, the old order

of things was found to be worn out and decayed,



252 EOMAN HISTORY.

CHAPTEE XIII.

RELIGION.

BOOK The -word 'religion' is a legacy left to the modern world by
VI.

Original

meanino; of

the Romans. Like many other words of a similar class,

it is apt to mislead when we apply it in the history of the

the word ancient world. We naturally connect with it those con-
^^ g'*^^-

ceptions with which we are familiar, and which are more

or less general at the present time in all parts of the

civilised world. We are not sufficiently alive to the vast

contrast between what we call religion and the ' religio
'

of the Romans. The danger of mixing up heterogeneous

notions in the use of the same word can only be avoided

if we carefully sift and distinguish all those ideas which

are of modern growth, and exclude them from the defini-

tion of the words as applied to antiquity. But even

that is not always sufficient. In numerous instances,

not only have new ideas been connected with an old word,

but whilst a word has remained in use unchanged the

thing which is designated by it has been changed in its

innermost nature.^ These remarks apply with particular

' This applies more or less to all the words which do not designate un-

changeable natural objects. The notions connected with such words as horse,

dog, tree, stone, water, fire, hill, valley, rirer, sea, sun and moon, &c., differ little

from the notions connected with the corresponding Latin words. But when

we come to words like rnaffistrahis, inagistra.te ;
res publica, republic or state

;

sacerdos, priest; and especially when we compare abstract nouns, such as pietas,

piety; amor, love; Caritas, charity; conscieniia, conscience ; we find that the

modern words, whether derived etymologically from the Latin words or not,

differ so widely that they often suggest ideas entirely foreign to the older

words. Our whole system of elementary teaching tends to blunt our apprecia-

tion of these different shades of meaning. Boys in school, and their masters

too, are generally content to translate virtus by virtue, pietas by piety, religio

by religion, and so forth, and by degrees they fancy that the two are identical,

thus laboriously acquiring a vast amount of «Tong notions.
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force to the word 'relio^ion.' The gi-eat revolution in CKAP.
. XIII

feelings and ideas concerning tlie Deitj that characterises •- ^^—^

the modern world has removed us so far from the ancient

world on these subjects that it requires a great effort to

comprehend their peculiar nature.

First of all we must put aside everything from the Later ex-

definition of religion that is due to the teaching of Chris-
of'its^'^^

tianity. We must imagine a state of society in which meaning.

dogmatic theology did not exist, where those things were

not to be found to which the Christian Churches attach

the utmost importance, which most deeply stir up re-

ligious life, and which have inspired numbers to enthu-

siasm, fanaticism, persecution, and religious wars. We
must imagine the non-existence of a distinct, learned

priesthood, of the entire magnificent organization of the

Christian Church, standing on its own separate basis

independent of the state ; we must try to forget every-

thing that is or has been connected with the Church as

such—the cure of souls, the preaching of revealed truth

and divine morality, the administration of sacraments

which affects even the relations of civil life ; we must

bear in mind that there were in antiquity no ecclesiastical

orders and religioiis houses possessed of vast wealth and

social influence.

Even after setting aside these matters as extraneous Eeiigion

to the religion of ancient Rome, we shall find that
^[!^^g

what remains does not belong entirely to the domain of

what we call religion. The Christian Church has always

claimed a guiding influence upon the morals of her mem-
bers, and has undertaken to proclaim, not only what men
should believe, but also what they should do. The re-

ligion of the Romans, on the contrary', had no direct bear-

ing on actual morality. The doings of a Roman with

regard to civil and social duties were regulated by law

and custom, which were influenced by public opinion and

by his own conscience,' not by religion and by priests. If

a murderer, a perjurer, a man who had inflicted an injury

' How small was the influence of the censorship of morals has been shown
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on his neig'libour or client, was threatened with the ren-

geance of the gods, it was because the gods were looked

upon as guardians and protectors of the civil order at a

time when state and society had not yet outgrown their

primitive, theocratical condition. It was necessary that

the gods themselves should punish offences as long as no

civil authority was established for the purpose. When
civil power was first organized upon a secular foundation,

the apparent religious influence on morality was super-

seded by the penal law. On the other hand, those actions

which are under the control of the individual conscience,

which, untouched by laws of command or prohibition,

are left to the free choice of every person, remained in

Rome uninfluenced by religion. The consciousness of

sin and the longing for its expiation, with which the

Christian religion has sanctified the human heart, were

feelings entirely unknown to the Romans. Their con-

science was swayed, not by what we call religion, but by a

general feeling of what is fair and equitable between man
and man.

Thus religion as understood and practised by the Ro-

mans dealt with problems different from those of the

religion which we practise or profess to practise ; it

had nothing to do with the faith and very little with the

moral condition of men. Its chief end was to enforce the

divine law. Religion in Rome was a compact, a mutual

obligation between God and man, which bore a strong

resemblance to the covenant of the Old Testament.* The

very word ' religio ' indicates a bond and binding, like

the corresponding term ' obligatio ' of the civil law. Man
undertakes to discharge certain duties, such as sacrifices,

prayers, the celebration of festivals, and other services to

(p. 241 if.), and yet it is clear that the censors could venture further in inter-

fering with the private actions of individuals than any priest.

' This similarity seems to have struck Tertullian, who says (Z)e Prcescript.

HcBret. 40) : Si Numse Pompilii superstitiones revolvanms, si sacerdotalia officia

et insignia et privilegia, si sacrificalia ministeria et instrumenta et vasa ipso-

rum sacriflciorum ac piaculorum et votorum curiositates eonsideremus, nonne

manifeste diabolus morositatem illam ludaicse legis imitatus est ?
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the gods, and expects in return divine protection.' Now, CHAP.

as there is always great danger that man may neglect or - ^
'_^

overlook something in these duties, religion always in-

spires fear and awe. Nothing but a knowledge of divine

law as minute as that possessed by the pontifices can in-

sure an accurate compliance with all that is demanded, or

can guarantee the frail worshipper from the consequences

of any oversight or neglect. But if man has fulfilled all

that the gods can justly demand of him, he is entitled to

claim some service in return. What he desires is protec-

tion from enemies, protection from the hostile powers of

nature, from disease, from failure of crops, and in fact

from all physical evils. Religion, like civil law, serves a

most obvious practical end, and in order to gain this end

man readily submits to the restrictions and sacrifices which

civil order as well as religion imposes.

In accordance with this conception of religion, the Roman

virtue of piety (pietas) was to the Roman by no means

what we understand by that term. It was 'justice ' towards

the gods.^ It was the return for benefits received. A
Roman could not fancy it to be offered up freely to the

gods by an impulse of the soul.^ All duties were strictly

regulated, and were consequently of a formal character,

determined by number and measure. A worship coming

' This idea, it is true, is found at the bottom of all religious systems.

Eut nowhere was it ever so systematically developed as in Eome. It seems

that the legal subtlety of the Romans, which in later times produced the most

perfect body of civil law, displayed itself even in the infancy of the nation by

working out the legal character of religion to all its conseqiiences.

^ Cicero, De Nat. Deor. I. xli. 115 : Est enim pietas iustitia adversus deos.

The parallelism between pietas and iustitia is clearly explained by Cicero (ib.

I. ii. 4) : Atque baud scio an pietate adversus deos sublata fides etiam et societas

generis humani et una excellentissima virtus, iustitia, tollatur. The concep-

tion of pius is to iiistus what fas, divine law, is to ius, human law
;
pietas

comprises all religious duty, iustitia only civil duty ; the former is due, not

only to the gods, but also to parents, children, all relations, even to clients and

suppliants, especially to the dead. It requires 'iusta reddere,' to perform our

duty to the dead. A war which is approved by divine and human law is a

' bellum iustum piumque.'

* Cicero (ibid.) says : Quae pietas ei debetur a quo nihil acceperis? The

distance between pietas and piety can liardly be expressed in more striking

words.
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from the heart was not dreamt of. The sacred days and
hours, the nature and number of sacrifices, the manner of

sacrificing, the formulse of prayer, attire and position in

praying, everything that belonged to this religion of cere-

monies was minutely prescribed, and could be executed

according to these prescriptions by anyone. Thus re-

ligion was but an external form, a mere rite, a shell with-

out a kernel ; it had neither invigorating warmth, nor

nourishment for the soul, nor an image for the mind ; it

could supply no energy for moral life.

This emptiness and weakness of the national religion

explains the circumstance that the religious philosophy of

the Greeks and the fanaticism of Oriental nations so soon

found their way into Italy. When the Romans, after a

long period of national isolation, first came into contact

with the Greeks, they were deeply moved by the specula-

tions concerning the nature of the gods embodied in

Greek myths, in plastic art, and in painting. The entire

Greek Olympus was introduced into Italy; the pale phan-

toms of Latin deities, Jupiter, Mars, Diana, Yenus, were

imbued with life by being identified with Zeus, Ares,

Artemis, and Aphrodite. The sober rites of the old time

were coloured with a tinge of enthusiasm. Images of the

gods^ were placed in the temples. To the unintelligible

litanies of the Salians and other priests, couched in a for-

gotten language, were added hymns composed by living

poets after Greek patterns;^ the professional divinations

of the augurs were supplemented by prophecies of the

gods coming from the mouth of the Sibyl ; the festivals

of the gods received their noblest adornment in the

drama.

Yet it must not be imagined that by these innovations

^ According to a statement of Varro (quoted by St. Augut-tin, Be Civif. Dei,

iv. 31), the Romans for more than 1 70 years had no images of the gods. What-

ever one may think of the precise date, there is no reason to doubt that at

first the Romans and other Italians had only symbols (such as lances, stones,

fire), and no images in the shape of men, to represent their gods. See Arnobius,

Adv. Nat. vi. 11. Plutarch, Romul. 29. Servius, ad Virg. JEn. viii. 641.

» Vol. ii. p. 383.
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the nature of the old religion, the religious sentiments CHAP.
XTIT

and thoughts themselves, became entirely changed. In .

"

,

' ^

all essential points they remained what they had been. ^""
,r J J changed

Some new shoots were engrafted on the old stock without character

changing its nature. However the externals of public religion'"

worship were refined and adorned, the fundamental

character of the Roman religion remained what it was,

and exercised no more influence on practical life than

before.

Nor were the Romans much encouraged by Greek Alleged

influence to speculate on the nature of the gods. Only a tliscovery

few of the more eminent minds occupied themselves with Looks of

the foreign philosophy. The mass of the nation was ^^'^^''^

contented with the traditional ideas or want of ideas, and

the state more than once made great efforts to prevent

the importation of Greek notions on things connected

with religion. A curious attemj)t was made to introduce

some of these speculations surreptitiously when, in the

year 181 b.c., the alleged books of Numa were dug up,'

containing views about the gods entirely at variance with

the old Roman conceptions. These books were burnt by

order of the senate, and the foreign doctrine was thus

rejected, at least in so far as it affected the official

religion of the state. But as intercourse with Greece

became more and more active, Greek philosophy neces-

sarily gained ground in Italy, at least among the edu-

cated, in spite of all attempts to keep it out. Notwith-

standing the hostility with which Cato and all genuine

Romans opposed it, teachers of Greek philosophy found

increasingly attentive listeners in Rome. Every gram-

marian, rhetorician, and poet who came over from Greece

brought with him a certain amount of Greek philosophy,

and the influence of this philosophy upon the system

of the national religion was of course confusing and

destructive. This was the case especially after the time

when rationalism was preached in Greece by Euemerus.

So long as Zeus was adored in Olympia as the true father

' Vol. i. p. 33.

VOL. IV. S
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of gods and men, the Roman Jupiter conld not but gain

authority and influence by identification with him. But

when it was taught that the beings worshipped as gods

were but eminent mortals ; when the entire mythology

melted away into philosophy, leaving behind for the

conimon populace nothing but superstition, then came a

time of danger for the state religion also in Italy, and it

became more and more difl&cult to maintain a system

which made the prosperity of individuals and of the state

dependent upon a conscientious observance of laws which

had ceased to be respected as divine.

However, though the original spirit had departed from

these laws, they were nevertheless preserved by the force

of habit, which nowhere exercises so lasting an influence

as in the external forms of a deeply-rooted religion.

These forms are like vessels which can hold in succession

various kinds of substances, and they often continue to

be used with good effect, as the majority of people judge

more from the label than from the contents.' Hence it

might appear to superficial observers that the sacred law

as established by Numa remained continually in force
;

nor can it be denied that, in spite of all foreign elements

intruded into it, and in spite of the growing indifference

of the people, which weakened its innermost life, it by no

means entirely lost all significance and value, even after

Greek philosophy and Oriental fanaticism had found their

way to Eome.

Whilst the entire circle of gods comprised in the

national religion of the old Italian races were either

confounded Avith analogous Greek deities or forgotten

altogether,"^ the case was different with the gods that

' The apostles of Christianity had little difficulty in overthrowing the faith

in the gods of the Greek Olympus, and in ridiculing the m}i:hs of Zeus and

Hera, of Apollo and Artemis and all the rest. But they -were obliged to make

a compromise with the religious ceremonies, the feast-days and all the externals

of worship, and often to pour the new wine into old bottles. Is not the same

tenacity of old practices in religious matters visilJe still ?

* Of many of the ancient Roman deities nothing was preserved in later

periods brt the name. Ovid, Varro, and others, poets and antiquaries, were

reduced to conjectures about their nature and attributes.
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were in some special way connected with the family and CHAP.

the state, and which, in contrast to the gods of nature in . ,.__^

general, might be called political gods. These were

necessary and indispensable for the preservation of family

and state. Their service, therefore, had to be maintained

at the expense of those who were supposed to be especially

benefited by them, and they had something of the

jealousy of the Jewish Jehovah, and would suffer no other

gods by their side.

The deities of the house were the Pena.tes, Lares, and Hou«e]inid

Manes. They disposed of life and death, and their abode ^^'='^'*^®-

was on the household hearth or in the family grave;

their priests were the father and the mother of the

family ; their community of worshippers consisted of the

members of the family, including the slaves. Every

stranger was excluded from this private worship.

As the family circle was enlarged to form a gens, thus jhe ^or-

the circle of the protecting gods became largrer. The »inpuftlie

, 1 ni iamily. the
enlarged family was placed under the special protection c^ens, and

of a tutelary power selected for that pui-pose from the ^^® ^^'^^^'

whole range of divinities. A compact was made stipu-

lating on the side of man for service and worship, on the

side of the gods for protection. The sacred places and

rites {sacra gentllicia) belonging to each gens were con-

signed to the care of the gens, and the maintenance and

prosperity of the gens depended upon a conscientious

observance of the family worship.'

As gentes were combined to form larger political The su-

associations, such as curise and tribes, we find that
Qf^^H*^

^"*^

simultaneously analogous forms of worship were devised state.

and protecting deities placed at the head of each new
association. The state, finally, in which all these partial

organizations were summed uj? and comprehended, could

' It is well known that a particular worship of Hercules l)elonging as a

private rite to the gens of the Potitii was taken up by the state in 312 b.c.

Liv. ix. 29, 9. It was generally believed that in consequence of this neglect of

the family god, the whole ffcns became extinct within a year's time. Probably

the service in question was undertaken by the public at large because the gens

of the Potitii was already on the point of becoming extinct.

s 2
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BOOK only be established and maintained bv the proclamation

« .^ - and worship of a snpreme protecting god acknowledged

in due form by all members of the community alike.

The worship of this god became a civic duty ; its neglect

was reputed treason ; it was as important to keep it pure

and to observe the recognised, legally introduced rites as

to obey the civil laws of the state.

The Capi- From this relation of religion to state followed as a
toiine

necessary consequence the supremacy of the latter over

the former. The final object that religion had in view

was the prosperity of the state upon which it was itself

established, and without which it had no independent

existence. As the Roman state depended on the pro-

tection of the Capitoline Jupiter, thus also the preservation

of the Capitoline temple, the continuance of divine wor-

ship in it, nay, the adoration of Jupiter, itself depended

on the existence of his adorers aiid on the prosperity of

the state which acknowledged him as its supreme god.

If the state perished, the temples also must decay. Other

nations worshipped other gods ; they took no part in the

worship of the gods of a foreign or hostile town. The

preservation of the political community was therefore the

first and most important duty of religion ; and its servants,

the priests, wei e not less interested in the performance

of this duty than the political magistrates themselves.

This close cornexion between state and religion, this

mutual dependence explains that a conflict between the

two could never take place. Only a Church standing

by itself and independent of the state and pursuing

her own special interests, a Church which spreads

far beyond the limits of a particular state, can ventui-e

to be at variance with the state. It can do this

more easily in proportion as it is self-supporting and as

it is organized and governed by principles peculiar to

itself.

Priestsand As the connexion between state and religion was most
magis- intimate, priests and political magistrates were closelv

allied to one another, and often their offices were united
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in the same person. To a certain extent, indeed, all ijriests CHAP.
. XJIT

and servants of tlie gods of tlie state miglit be regarded v-_l_,_'.^

as political niagisti'ates. The pontifices had actually to

discharsre certain duties in connexion with administration

and government which placed them on the same level as

the other servants of the community ; ' the augurs and

the keepers of the prophetic books were in reality sub-

ordinate magistrates.

On the other hand, the magistrates had to perform Absence of

certain religious functions,^ such as sacrifices, prayers,
li^''^

^

vows, and dedications of temples. Nay, when the purity

of religion and the old worship of the national gods

seemed to be exposed to dangerous innovations, recourse

was had, not to priests, but to political magistrates for the

protection of religion.^ Thus a praetor destroyed the false

books of Numa ;
^ the consuls suppressed the Bacchanalia ;

^

the censors expelled the foreign teachers of philosophy;**

and the senate had the especial duty of superintending

public worship. '^ But what was above all calculated to

' The pontifices presided in tlie comitia curiata when testaments were

acknowledged or approved, and arrogations were made ; they had also the

diity of regulating the calendar which involved the fixing of the days for popular

assemblies and for judicial business, the dies fasti, nefusti, and comitiales. Be-

sides, they played an important part at the fii'st appointment and at the

re-establishnient of the popular tribunes. According to Livy (iii. 54, 11), the

tribunes were elected under the presidency of the Pontifex Maximus. Here are

functions which are all more political than religious.

2 Mommsen, B'om. Staatsr. II. i. p. 120. Becker, R. Alt. II. ii. 119.

' Liv. iv. 30 : Datum negotium sedilibus ut animadverterent ne qui nisi

Romani dii neu quo alio more quam patrio colerentur.

< Vol. i. p. 33.

* Liv. xxxix. 14, 9.

^ A censor, Appius Claudius, not a pontifex, as might have been expected,

effected the transfer of the worship of Hercules from the Potitian gens to the

state. Liv. ix. 29, 9.

' When (213 b.c.) foreign superstitions began to find favour with the people,

the senate took the matter in hand, blamed the sediles and the triumviri capi-

tales for having suffered the evil to come to a head, and commissioned the

praetor ' to deliver the people from these superstitions.' Liv. xxv. 1. Such

proceedings of the Roman magistrates against foreign gods and foreign modes

of worship are identical in spirit and intention with the later persecutions of

Jews and Christians. They had nothing in common with religious intolerance

arising from fanaticism, but were simply political measures directed against a

danger which threatened, not the national religion, but the safety of the state.
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s ^ . that there was in Rome no peculiar order of priests.

Priests were not distinguished from laymen either by

descent or by special training and education. They had

no peculiarities in life or habits ; they did not practise

celibacy or castration. • There was no superior sanctity

attributed to the priests and recognised by the people

which might have given rise to spiritual pride or love of

command. The same men held magisterial and priestly

offices. At first, it is true, priests remained exempt from

onerous public services and the magistrates were re-

stricted to their own political functions. But the law

required only of one priest, the king of sacrifices (rea;

sacrorum), that he should not be elected to any public

office.

Election of In course of time it became common for consuls and

thrpeoi/e. pi'setors to be elected among the pontifices and augurs,

and even the priestl}^ dignities of the three flamines, or

chief priests of Jupiter, Mars, and Quirinus, were con-

ferred upon men whom we might call laymen ; nor did

such a double character give the slightest offence.^ As a

natural result of this secularisation of the priestly offices,

the election of priests was transferred to the people,'*

and though this popular election differed in form from

the election of the civil magistrates,'* it was nevertheless

to all intents and purposes a popular election in the place

of the former mode of co-optation.

General The Subordination of the priesthood to the state was
position of

^^^ more complete because they had no sufficient revenues
the priests. ^ -'

of their own and were accordingly dependent on state

help. Although some of the temples were endowed with

' Castration was practised by the priests of the great Asiatic Mother of the

Gods.

2 Liv. epit. 19 ; xxxi. 50, 6; xxxvii. 47, 8; 51, 1 ; xxxix. 39, 2, 4, 5, 2 ;

epit. 59.

ä Mommsen, E'om. Staatsr. II. i. p. 24. Becker, B'öm. Alt. II. iii. p. 84.

• Instead of the total number of thirty-five tribes, seventeen tribes, drawn by

lot, -were entrusted with the election, first of the Pontifex Maximus, afterwards

(103 B.c.) of the other pontifices, the augurs, the keepers of the Sibylline

books and the epulones.
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portions of land, yet the annual state budget was charged CHAP.

with the cost of the erection and repair of temples as well -_L-^ "_>

as with the expenses of public worship, especially of the

games. The Roman priests never succeeded in imposing

the payment of tithes upon the annual produce of land
;

they could not establish themselves as the most extensive

landed proprietors ; they never obtained judicial authority

in family matters,' and the female mind, so easily subject

to the influence of crafty priests, was protected from them

by the stern authority of the head of the family. The

priests were not even able to make good a claim to

exemption from the general duties of common citizens,

such as that of paying taxes.

^

Under such circumstances the Roman priests were Moral

not in a condition to exercise, as a body, any intellectual q.^i^i'^ca-

^
./ ^ ./ tious of

or moral influence among their countrymen. Nor was a priests.

high degree of moral dignity required of them a,ny more

than of the magistrates. The priestly office, moreover,

does not appear to have imposed upon its occupants any

special restraint or the practice of a special morality.

Q. Fulvius Flaccus, although pontifex and censor, com-

mitted a daring robber}' in depriving the temple of Juno

Lacinia of its marble tiles, and bringing them to Rome to

adorn a temple which he had himself built.^ During the

Hannibalic war a man known throughout the town for

his disorderly habits was chosen to be a priest of Jupiter.*

Nowhere can it be proved that the priests, as such, made

pretence to a peculiar sanctity of life, or that the people

of their own account attributed it to them. The only

exception were the Yestal virgins. They were allowed

special distinctions, honours, and privileges. But in

return for this they had a peculiarly heavy responsibility,

' The jurisdiction of the Pontifex Maxinius was confined to punishing

priests for neglecting their official duties. This included the punishment of

the Vestal virgins for the crime of unchastity, and of their accomplices, even

though the latter were not priests.

^ Liv. xxxiii. 42, 2.

3 Above, p. 248.

« Vol. ii. p. 477.
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and in case of neglect thej had to dread a horrible punish-

ment.

The character of a legal system so peculiar to the

Roman religion is particularly apparent in the office of the

pontifices. This college of priests under the presidency of

the Pontifex Maximus, though at the head of the entire

religious sj'stem, had far more a judicial than a priestly

character. In the older time, when divine law had yet the

preponderance over civil law, the pontifices were probably

the most important personages both in making and in ad-

ministering the law.' Even in historical times they were

the guardians and interpreters of the law long after it had

begun to cast off the fetters of religion.^ But the ponti-

fices were more and more obliged to confine themselves to

decisions about the due observance of religious ceremonies,

and to exchange their original office of judges for that of

interpreters of law in the literal sense of the word—that is,

legal advisers in doubtful questions to the senate and the

magistrates.

The college of j)ontifices as a body entrusted with

public authority for the conduct of the religious affairs of

the nation was more firmly and systematicall}' organized

than any similar body in any Greek state. Had the Eoman
people been such abject slaves to the priestly order as

the Oriental and Celtic nations, had they had the slightest

inclination to allow themselves to be guided in worldly

matters by a priestly caste or to be tortured by religious

fears, the college of pontifices would have been an instru-

ment of which superstition might have made great use.

But the pontifices were far from wishing, like the Papal

Church, to encroach upon the domain of the state. They

did not expand the religious system over which they

presided into one of universal control over all the relations

of life, and when in course of time the foundation of their

system began to give way, when scepticism and foreign

' Jhering, Geist des r'öm. Rechts, i. p. 291, § 18a ; ii. p. 374 ff. § 42.

* Liv. ix. 46, 5 : Cn. Flavius civile ius, repositum in penetralibus ponti-

ficum, evulgavit.
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influences began to undermine it, tliey neglected to prop chap.

it up by new supports. With their purely formal rules .
.. y .

and ceremonial laws they could neither exalt nor lower the

traditional spirit of their religion ; they could not even

keep it alive. They also neglected the means which an

intellectual superiority would have given them in the

domain of science and art. Although they should have

fanned the spark of intellectual life that was so feeble

in Rome, they were not ashamed to rest satisfied with

their scanty knowledge of nature and mathematics, and

to apply it in a merely mechanical way. Their position

in the state should have urged them to the promotion

of literature and to the cultivation especially of those

branches of learning which are practically useful in every-

day life ; but they left it to others to take the first steps in

matters like these. They continued year after year to fill

the national annals (the famous annales maximi) with dry

lists of names, to note eclipses of the sun or moon, floods,

droughts, pestilence, famine, and the like, without making
an approach to genuine historical narrative. Even the

collection of laws that one or several pontifices compiled,

and which bears the name of Laws of the Kings {leges

regice), seems to have been a worthless compilation, unfit

to serve as the foundation upon which succeeding genera-

tions of jurists might have built iip a national system of

jurisprudence. Everywhere we can observe that the oppor-

tunity was not seized for creating in the college of pontifices

a power which might stir up the intellectual and religious

energy ofthe people, and impel them to independent action.

The ausjurs, who stood next to the pontifices in The

dignity and importance as the ofiicial interpreters of the '^"S^^s-

will of the gods, sank still more into habits of empty
formality. Whilst the pontifices had at least occasion to

cultivate a kind of science in system atising their doctrines

and rules, and basing their system upon the laws of

nature and society and upon speculations on human and

divine right, the augurs occupied themselves with a disci-

pline which from beginning to end rested on a delusion.
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EOOK where everything was ai'bitrary and unreasonable—a dis-

— / .. > cipline which had sprung up in the infancy of society, and

had outlived the years of this infancy only because a large

portion of mankind never arrive at years of discretion and

desire always to be treated as children. The doctrine of

the augurs had even at the time of the Punic wars come

to be the derision of the educated ; but it did not for a long

time lose its hold on the minds of the ignorant classes.

The result was that the axisincia more and more changed

their original character, and becaaie an instrument of

political intrigue. At last, when an augur proclaimed

that the consent of the gods was withheld from any pro-

posed measure, this divine intercession differed in no way
from the intercession of a tribune or any other magistrate.

Every election, every act of legislation or government,

could be delayed or declared to be null by the announce-

ment that unfavourable signs had appeared in the heavens.

As the veracity of these announcements could be proved

only by the voice of the priest who had observed the

heavens, nothing was easier than to make use of a pi'e-

tended divine intercession for the purpose of annulling

any objectionable resolution of the people ; nay, to render

this process more easy it was decided bya law in the course

of the second century b.c.' that no popular assembly

should be held if a magistrate declared that he intended

during the same time to take the rmspicia. This law, on

which Cicero bestows unqualified laudation as a support of

civil order against the revolutionary designs of the tribunes,

was probably necessary from a political point of view. It

supplied the want of a constitutional veto against the

legislative omnipotence of the tribunes and the coniitia

tributa. But it was a mockery of the old piety which had

originally inspired awe and fear of the divine will and of

the auspicia as its signs. It is only a matter of surprise

that when the old religious belief had long disappeared it

was still thought possible to make use of the auspicia for

the purpose of resisting democratic innovations.

^
' Below, chap. xvi.
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As the recognised and official mispicia declined more CHAP,

and more in the general esteem, other kinds of prophecy ._ . ^ L-

naturally sprang up ; for that decline was by no means due The Sibyl-

to the growth of enlightenment, but to the long-practised ^^^ ^j^^°/

abuse and consequent contempt into which the national guardians.

divination had fallen. The introduction of the Sibylline

books may be regarded as the first novelty in the genuine

Italian mode of ascertaining the will of the gods ; and this

innovation was ofthe greatest influence,because the Sibylline

books were officially recognised and consulted by the state.

The keepers and interpreters of them formed a regular

* collegium ;
' their number was increased from two to ten

at the time of the Licinian laws,' and they ranked im-

mediately after the augurs. Such authority, however, as

the latter and the pontifices enjoyed, was never gained by

the ' decemvirs for sacrifices,' as these keepers of the

Sibylline books are called, and the reason is obvious

:

their services were required, not regularly, like those of the

other priests, but only on certain occasions. Besides, the

jealousy which a true Roman always had in his heart for.

what was Greek must have contributed to counteract the

influence of the Greek prophecies. The duties of the

decemvirs for sacrifices in no way corresponded to their

official name, for they had nothing to do with sacrifices in

general. Their attention was directed to the worship of

those gods who were introduced in consequence of the

recommendation of the Sibylline books, and who therefore

did not belong to the national gods of Rome and the

national religion superintended by the poiitifices.

The superstition of the peojDle, which was not satisfied Etmsean

by the religion of the state, appears to have been abun-
TheTa-'^°'

dantly nourished by a number of religious adventurers, mspices.

both national and foreign, who made a good living out of

the vulgar credulity. Foremost among these in numbers

' As a part of the reform of the Licinian laws, which shared the consulship

between patricians and plebeians, the office of decemviri sacris faciundis, which

had charge of the prophetic books, was also shared equally between the two

orders of citizens. Liv. vi. 37.
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BOOK and influence were the Etruscan haruspices, who read the

- ^—- divine will in the entrails of sacrificed animals, and more-

over interpreted the signs and propitiated the anger of

the gods manifested in lightnings and prodigies. In

spite of the competition which naturally existed between

these Etruscan haruspicesand the genuine Roman prophets,

the former were not only tolerated by the state but even

employed in the public service, so that they occupied an

acknowledged official position by the side of the Roman
augurs. They also formed a * collegium ' ^ similar to those

of the pontifices and augurs ; they were consulted by the

magistrates at the request of the senate ;
^ they accom-

panied the generals in war,^ and were important per-

sonages in the ceremonies connected with public sacrifices

and divination
;
yet their chief practice was in private

circles. The augurs were personages of too high standing

to be consulted by simple citizens. They served only the

state and the magistrates. Thus the haruspices satisfied

an actual want by undertaking to offer their services to

private families and individuals, by telling them when it

was a good time to set out on a journey ; whether a

proposed bargain was likely to be profitable ; if certain

pei'sons could be trusted; or if the crops of the coming

season would be bad or good. They carried on a profit-

able trade, and, as they lived upon the superstition of the

people,'' and supported superstition accordingly, they

brought discredit upon the w^hole discipline of divination,

and exposed it to the contempt of the educated. Even Cato,

surely not one of those who despised the simple faith of

' Yet there was an essential difference between this collegium and the

others. It had no public character, but was a private associatiou, tolerated,

indeed, and even patronised by the state, but not established by it and

authorised like the collegia of the pontifices, augurs, and decemvirs for sacri-

fices. This was the cause why the number of members was unlimited, and

consequently large bej'ond comparison. It amounted to sixty, and, as it seems,

there were private haruspices (besides those included in the collegium or guild),

who, like quacks or unauthorised lawyers, picked up a living in the back

streets.

2 Liv. xxvii. 37, 6.

s Liv. viii. Ö ; xxv. 16. * Liv. iv. 30, 8 ; xxv. 1, 8.
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tlie olden time,^ despised them, and it was lie Avho said CHAP.

that it was beyond his power to understand how one ^-^
^ _

^

haruspex could abstain from laughing' when he met an-

other. In later times, however, when Oriental super-

stition gained ground in Rome, the Syrian and Egyptian

soothsayers, and especially the Ohaldsean astrologers,

became dangerous rivals of the Italian harusi^ices.

In spite of all enlightenment and free-thinking among interpre-

the educated, the dense superstition of the vulgar remained
'^ortent'^

undiminished, nor wei*e even those men entirely free from

it who had emancipated themselves from the old religious

notions. The hereditary forms of the public auspicia re-

mained the same ; new ones (for instance, the divination by
means of domestic fowls) were added : all uncommon and
striking phenomena of nature were looked upon as portents,

and noted with the utmost care throughout Italy and
reported at Rome, where they were solemnly ' expiated.' It

makes a strange impression when we read in the annals of

Livy year after year long lists of these portents and pro-

digies carefully registered. We wonder how this childish

fear arising from 'a liver without a head ' or 'a calf with five

legs ' could be entertained by the same men who reasoned

so coolly as senators and generals. These men did not

avail themselves of the superstition of the vulgar to obtain

political ends by means of religious terrors of which they

themselves were free. On the contrary, they shared them,

and were swayed by them as much as the meanest of the

people. For was it not genuine unfeigned religious terror ^

when a consul rushed into the senate with a pale face and
reported that the liver of a sacrificial bull had melted in

the kettle in an incomprehensible manner; when the

assembled fathers were greatly moved by this prodigy, and

the other consul increased the impression by announcing

that although he had sacrificed three bulls in succession,

' Cato was a genuine believer in magic, charms, and incantations, and has

recorded in his book on agrieuUure how a dislocated joint can be set right by
certain ceremonies accompanied l)y such wonder-working words as 'Dariesdar-

daries astartaries dissunapiter,' &c.

•^ Liv. xli. 15.
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BOOK not one of them had a normal liver ; when, therefore, the

_ ,
' senate resolved to proceed with the sacrifice of larger

animals nntil the gods were propitiated, and when this

propitiation was finally accomplished with all except the

goddess of health ? We cannot conceive it possible that

in the year 176 b.c. all those who took part in this scene

were acting a farce. The whole period which we have now

under review is pervaded by the unbroken influence of

primeval genuine Eoman superstition, of that ' religio
'

which shudders at the thought of having neglected

anything to avert the wrath of the gods. Sacrifices are

offered up regularly and abundantly ; lectisternia, festi-

vals of supplication and atonement, of thanksgiving and

of joy, increase instead of decreasing in number ; even

the old ceremony of celebrating a ' sacred spring ' {ver

sacrum) ^ was duly performed in 195 b.c. in pursuance of a

solemn vow made by the peojjle and government after the

battle on Lake Thrasymenus,^ and as doubts had arisen

about the due performance of all the sacred rites, the

ceremonj" was repeated in the following year with a most

scrupulous observance of all that the pontifices con-

sidered necessary.^ Temples and games were vowed, and,

as if the national supply of religious practices were not

sufficient, foreign gods and foreign forms of worship were

officially introduced. It would, therefore, be a great

mistake to believe that the piety of the Roman people

diminished during the Punic wars. It would be wrong to

speak of a decline of the old faith and credulity. On the

contrary, it is evident that whilst the self-sufficient feeling

of righteousness produced by the formal, ceremonial service

of the old religion disappeared more and more, a feeling

crept over the more enlightened of the people which dis-

1 Vol. i. p. 153. - Vol. ii. p. 213.

' Liv. xxxiii. 44, 1 : Consules prixisqiiam ab urbe proficiscerentur, ver

sacnim ex decreto pontificiim iussi facere, quod A. Corneliu.s Mammula praetor

feceratde senatus sententia popnliqiie iussu Cn. Servilio C. Flaminio conf^ulibus.

Liv. sxxiv. 44, 1 : Ver sacrum factum erat priore anno. " Id cum P. Licinius

pontifex non esse recte factum collegio primum, del de ex auctoritate coUegii

patribus renunciasset, de integro faciendum arbitratu pontificum censueruut.
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credited tlie notion of a mutually bindino^ contract with CHAP.
. . - XIII.

the deity. It seems that religion was more and more felt ,_^

to be an affair of the heart and the conscience, and that to

satisfy the craving for a more spiritual religion it was

found necessary to deepen and widen the old channels of

religious thought, to direct the mind towards speculations

on things divine, and lastly to welcome new religious teach-

ings and practices which appealed more to the feelings, to

enthusiasm, even to fanaticism, and to a more intense super-

stition.

This tendency was favoured by several foreign in- Foreign

fluences. The attractions of the Greek religion had long
g|j^per-°

been at work secretly, and were gradually transforming stitions.

the Roman notions of the gods and introducing Greek

mythology. The solemn reception of ^sculapius among
the gods worshipped by the state, in the year 291 b.c.,'

was the first official sanction of this innovation. But

when, in the year 205 b.c., the senate resolved to

introduce the service of the Phrygian ' Mother of the

Gods,' ^ the fanaticism of the East was brought as a

new element into the religion of Rome. In the unimagi-

native, sober faith of the Roman peasants and warriors

there had been no scope for fervid, religious feelings,

for enthusiasm and for asceticism, self-torture and all the

extravagances of crazy enthusiasts. With the introduction

of the worship of the great Mother of the Gods this new
chord was struck. But the coolness and common sense

which were still pfedominant in Rome did not at once

allow full swing to the religious fervour of the Eastern

modes of worship. The wild extravagance, the wailino"

and rejoicing, the convulsions, the barbarous music of

cymbals and fifes with which the Mother of the Gods was
worshipped in Asia Minor, and at a later period in Rome,
were still kept within narrow limits, and as yet the most
prominent feature of the foreign worship was the represen-

tation of dramatic plays during the Megalesia, the annual

festival celebrated in her honour.

' Vol. i. p. 5.00. * Vol. ii. p. 477. Liv. xxix. 10.
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BOOK But the direction which had been given to the public

.___,J—. mind by the new worship was not to be mistaken. It

ofBa^ccluis
showed itself in the readiness with which a great part of

the population gave itself up to the congenial worship of

Bacchus. This worship was not introduced by the state,

but had nevertheless imperceptibly gained a footing in

Rome, and had found numerous adherents. In the

absence of publicity and state superintendence fanaticism

had spread unchecked among great numbers of people, and

at last led to practices which were in glaring contrast to

the old religion and habits.

Scandals The animated narrative which Livy ^ gives us of the

from the discovery and suppression of the scandals connected with
worship of i\^q worship of Bacchus iii the year 186 B.c. is perhaps the
Bacchus.

r i

most interesting sketch of the domestic life of the Roman
people that we have, and it affords an insight into details

which the proud march of political history generally passes

by without notice. The interest of the story is increased

by the circumstance that in an inscription of considerable

length, the original copy of an edict has been preserved "^ in

which the essential part of a senatorial decree was notified

to one of the subject Italian towns. As a correct appre-

ciation of this event is of the greatest importance for a

thorough understanding of the intellectual life and the

civil and religious institutions of Rome, it may be

well to investigate the subject, more especially as all the

writers of Roman history have hitherto failed to judge

calmly and dispassionately of this cutious social pheno-

menon, and have allowed themselves to be misled by hasty

and one-sided notions derived from contemporary writers.

Story of Publius J3butius, a young man of good family, as Livy
Publms reports, consorted with a prostitute, a freed slave named
Aibutius. -'• -^

.

Fecennia Hispala, who, like many women of her dis-

reputable trade, had amassed a considerable fortune. She

was so fond of the young man that she fancied she could

not live without him. The father of .^Ebutius was dead

;

• Liv. xxxix. 8-19.

* The S'natusronsulfnm de Bacchanalihus found in Calabria In the year

1640, and now preserved in the Imperial Library at Vienna.
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his mother had married again, and the step-father having CHAP.

squandered the family property wished to get rid of the .

^
^

' -

yonth. The mother of ^butius in league with her new
husband suggested a jjlan by which they might compass

the young man's ruin or even his death. The worship of

Bacchus had been of late introduced by Greek priests first

in Etruria and then in Rome. The mother had heard

enough of the practices of the members of the new
religious congregation to feel sure that a man who joined

them was as good as lost. She therefore advised her son

to let himself be initiated as a worshipper of Bacchus,

^butius reported the suggestion of his mother to Hispala.

The girl was terrified, and represented to the youth the

dangers to which he would expose himself in such glowing

colours that he refused to follow his mother's wishes.

Hereupon he was formally expelled from the paternal

house, and found a refuge with an aunt. At her instiga-

tion he informed the consul Postumius of the proceedings

of the worshippers of Bacchus. The consul with the help

of Sulpicia, his mother-in-law, managed to obtain an

interview with the aunt of ^Ebutius, and thereupon with

Hispala. In this manner he discovered the particulars of

the Bacchanalian rites, and shuddered at the thought of

the danger with which society and the Roman state were

threatened. Hispala reported that the meetings of the

initiated, which had formerly taken place three times a

year, were now held five times a month. Whilst formerly

they had been held publicly, they were now shrouded by

the darkness of night. Men were now received as members,

whereas formerly only women had been admitted ; unnatural

sensuality and shameful excesses were practised under the

cover of religion ; those wlio resisted attacks upon their

chastity were abused with violence, some were secretly

murdered and their bodies concealed, and it was then given

ont that they had been carried off by the gods ; testaments

were forged, false witnesses were suborned, and many
similar crimes were committed. The number of these

fanatics had increased to an incredible extent, and in-

VOL. IV. T
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eluded not only common citizens but even noble men and
. women.

The consul at once brought the matter before the

senate and demanded an investigation. An extraordinary

tribunal was established, and rewards were offered to

persons who could give evidence of particulars concerning

the crimes that had been committed. In the city of Rome
and in the whole of Italy, the worship of Bacchus was at

once forbidden, the priests were imprisoned, and measures

taken to secure the town from arson and other desperate

designs of the fanatics who were believed capable of all

imaginable crimes. The government thought that it had

discovered a gigantic conspiracy directed against the old

customs and laws, against wealth, the security and life of

every citizen. No one felt safe, or sure that his nearest

relations were not among the band of the conspirators.

High and low shared the same anxiety. The consul con-

voked an assembly of the alarmed people to justify the

suppression of the foreign fanaticism. Universal fear

seized the capital and the whole of Italy. More than

seven thousand men and women, it was said, had joined in

the conspiracy. Many conscious of their guilt fled or

killed themselves, others were denounced and arrested.

All who were guilty only of taking jDart in the Bacchana-

lian festivals were imprisoned ; those who had assisted

in committing foul crimes were executed, and these, we are

told, were the majority. A senatorial decree confined the

worship of Bacchus within narrow bounds, and subjected

it to public supervision.' The investigation was continued

in the next year and repeated in the year 181 b.c.

1 Liv. xxxix. 18,
'l7:

Datum deinde consulibus negotium est ut omnia

Bacchanalia (places of worship) Romaeprimum, deinde per totam Italiamdirue-

rent, extra quam si qtia ibi vetusta ara aut signum consecratum esset. In

reliquum deinde senatus consulto cautum est, ne qua Bacchanalia Romse neve

in Italia essent; si quis tale sacrum sollemne et necessarium duceret, nee

sine religione et piaculo se id dimittere posse, apud prsetorem urbanum

profitereiur, prcetor senatum consuleret ; si ei permissum esset, cum in senatu

centum non minus essent, ita id sacrum faceret, dum ne plus quinque sacrificio

interessent, neu qua pecuuia communis neu quis magister sacrorum aut sacerdos

esset.
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These are tlie facts as reported by Livy. The question chap.

is now whether we may believe these startling events as , / _

'

,^

they are reported, or whether we should doubt their cor- Question

111 ^ o of the
rectness, and whether, as external proofs are wanting, we trust-

can hope by reasoning from internal probability to reach "«'o^ü^'^^^^

a conclusion differing from that of the Roman senate story.

on the guilt of the Bacchanalian fanatics. In the first

place it is not difficult to arrive at the conviction that the

danger which threatened the state and society in the

worship of Bacchus was, if not altogether imaginary, at

any rate immensely exaggerated. How could a number of

religiously excited men and women have endangered the

Roman government, even if their number had amounted,

as it is reported, to seven thousand ? They lacked every-

thing that could have made them formidable, an object, a

plan, means, and organization. Although they held their

meetings at night and admitted none but the initiated,

they were nevertheless not a secret society, and were not

conspirators. They marched noisily through the streets

to the Tiber, and dipped their burning torches into the

water, attracting the wonder of sj)ectators by drawing

them out again unextinguished ; their proceedings were

known in the town ; Hispala and the mother of ^butius

apparently were acquainted with all the particulars.

People who attracted universal attention in this manner

could not entertain the design of setting fire to the town

or of overthrowing the state.

More than this. The horrible crimes committed Alleged

against the life and property of fellow-citizens could not ^"^.I^q^

°

be planned by a religious society as such.' Such crimes L-iümis.

are not committed in the intoxication of enthusiasm, but

by cold-blooded miscreants. On the contrary, a religious

society which, separated from the mass, does not enjoy

universal sympathy or the protection of the law, is usually

' There is, indeed, a parallel in the Indian Thugs, whose peculiar worship

included deliberate murder ; but the Thugs took care to keep their real character

a profound secret. Among European nations no such sect has ever existed

except in the heated imagination of those fanatics who, in times of general

ignorance, charged the Jews with slaughtering Christian children. i

T 2
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BOOK characlerised by peculiar purity of morals and by in-

v_, ^
" offensive conduct. But even if this were not so, we could

not believe tbe stories of acts of violence committed by

the worshippers of Bacchus to be authentic. For even if

the Roman police had been more inefficient than it actu-

ally was, it Avas surely not possible for men to be murdered

and put out of sight with impunity, and, as it would

ajjpear, without notice being taken of it.

Allega- The only part of the accusations against the unfortu-

moraiity.
'

iT^^te fanatics that is perhaps well founded is the charge of

licentiousness and immorality, which were the natural

result of orgiastic worship, and which are by no means of

rare occurrence in ancient or in modern times. We cannot

ascertain how far the Roman worshippers of Bacchus

ventured in this matter. It would certainly be wrong to

accept as the plain truth all the reports of their enemies

and persecutors. The manner in which their alleged

crimes were denounced and prosecuted cannot fail, in

itself, to make us distrust the impartiality and justice

of the procedure. The first information was given by a

jiublic prostitute who wished to secure her lover, and had

perhaps no other motive than to keep the foolish youth in

her clutches. The mother of ^butius, his aunt, and the

mother-in-law of the consul were the persons to whom the

government was indebted for the knowledge of an alleged

conspiracy—a conspiracy which had already existed for

years without being checked, and which counted thou-

sands of members. The investigation gradually gained

larger dimensions, especially Avhen rewards had been

bestowed on the first informer, and when other informers

were invited to come forward by the promise of more

rewards. We may confidently say that whenever the

evidence of such witnesses is taken the most honest

and innocent of men can be convicted of the foulest

crimes. The paid informers are a dark blot on ."Roman

criminal jurisdiction, and we will take this opportunity of

remarking that they were not an institution called into life

by the monarchy, but that they had existed in earlier ages
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Mere calumny, however, would not have had such chap.
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horrible consequences as the evidence of the woman His- . " .

pala had in Rome. We must bear in jnind that the ^^^^""f^

accusation was directed against a sect of religious inuo- gods.

vators, which appeared to threaten the ancestral religion,

and with it the state. In spite of their usual toleration

of foreign religions, the Romans now and then showed

their attachment to the gods of their commonwealth in

the shape of hostility to strange gods. The mystic

and orgiastic Eastern forms of worship found a small

number of enthusiastic followers but many bitter enemies

among the great mass. The introduction of the worship

of the ' great mother ' must have offended the old

religious sentiments of the nation. When the castrated,

begging priests of the Phrygian goddess marched through

the streets in fantastic attire to the sound of drums and

flutes, the old Roman feeling of propriety even in religious

ceremonies was necessarily shocked. No Roman citizen

was allowed to join this despised class. Now another

superstition had silently invaded Rome, as it might seem

in consequence of the encouragement which the state

had lately given to the new rites. Screened from public

inspection it had gained numbers of proselytes, and was

constantly spreading. It was above all the secrecy of the

nocturnal worship that was displeasing to the Romans.

They abhorred all kinds of secret societies from which

they apprehended danger to the community. The result

of this mixture of fear and antipathy was an outbreak of

savage fury and a cruel persecution of a set of religious

fanatics, who, however contemptible might be their pi-ac-

tices, were probably not more dangerous to the communitv

and to the established religion than other foreign teachers

of superstition and fanaticism.

We have, it is true, no direct evidence in favour of the Punish-

persons condemned. The prosecution was carried on in |j,''"\|'^

the general spirit of religious zeal. Prosecutor, judge, and shippers of

executioner were united in the same person. It is evident

even from the dry report of Livy that the government



278 EOMAN HISTORY.

BOOK were from the first convinced of the c^uilt of the accused,
Yl . . . .

__-r^

—

' and bent upon punishing them.^ But this one-sidedness

of the narrative not only gives us the permission but im-

poses on us the duty of consulting all historical analogies

from which inferences may be drawn in favour of the

accused. We may be allowed to recall the charges

brought against the first Christians in Eome ; we should

recollect that they were described, even by such an his-

torian as Tacitus, as ' enemies of the human race,' ^ and

how they were exposed to the general hatred of an ignorant

multitude, and persecuted without the chance of a fair

trial. What could modern historians have had to say

about the ' destructive superstition ' of those fanatics

' detested for their villanies,' if Christian witnesses had not

proved their innocence and purity, and if Christianity had

not triumphed over Paganism ? The accusations against

the Jews, which have so often called forth the savage

/anaticism of Christians, may in like manner be considered

as s.tanding on a line with the charges against the Baccha-

nalian fraternity in Eome. Under a bad judicial system

these stupid and malignant accusations would not only

expose the Jews to the rage of the populace, but would

end in a solemn condemnation of innocent persons by

thousands. What such a rage for persecution can rise to

is proved above all by the history of the so-called popish

plot in England in the reign of Charles II. In that

instance vile informers invented the whole plot, and

brought a multitude of innocent people to the scaffold.

The English nation for a long time was possessed with a

' This is particularly apparent from the speech of the consul Postumius.

Liv. xxxix. 1 5.

" Tacit. Annal. xv. 44 : Nero subdidit reos et qusesitissimis pcenis aifecit

quos per fiagitia invisos vulgus Christianos appellabat. Tacitus calls the reli-

gion of these Christians ' exitiabilis superstitio,' and ranks ihxs ey\\ {malum)

among the atrocious and shameful practices {atrocia atque fudeiwtd) which find

their way to Rome from all parts of the empire. He seems to think that some

of them were actually guilty of having caused or spread the great conflagration

(correpti qui fatehcmtur), but he adds that great numbers were put to death

because they were guilty not of this particular crime, but 'odio generis

huraaci.'
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kind of desperate madness. Judges and jury, higli and CHAP.

low, raged against tlie accused. A handful of Roman .^
^'^

Catholics were charged with intending to set fire to

London, to murder the king and all the protestants, and

to overthrow the constitution and religion of the country.

It occurred to nobody to doubt the reasonableness of such

a plan or to ask for evidence. The unproved and con-

tradictory reports of such wretches as Titus Oates and

Bedloe were thought sufficient. People were in search of

victims and found them. At last they recovered their

reason, but it was not until the blood of many innocent

persons had been shed.

Such events as these show that there are not only National

physical but also mental epidemics. From time to time and mad-

we see whole nations carried away by the current of some «e»«-

maddening illusion, which seems altogether to change

their natural disposition. Phenomena of this kind are

very frequent. We have on previous occasions remarked

a tendency of the Romans to yield without reserve to

groundless apprehensions, which are so often the symptom
of mental derangement. The numerous prosecutions of

Roman matrons for alleged poisoning ^ are probably

mere outbreaks of mental aberration. But they are

especially pernicious if they are in some way connected

with religious fear, because man then feels himself placed

within the reach of incalculable forces. It was doubtless

an outburst of religious hatred of this kind that led to the

persecution and suppression of the Bacchanalia.

We have already remarked that it is impossible to Probable

ascertain to what extent the Bacchanalia in Rome, besides
^'^''t-'' ^'^ ^^^

' case.

favouring fanaticism and religious enthusiasm, were the

cause of immoral and criminal practices. Perhaps we
may take the indulgent view that the worship of Bacchus

was not worse in this respect in Italy than in Greece,

where it had existed for centuries without any more per-

nicious effect than other forms of religious and social

immoralities. But supposing that the coarser and more
» Above, p. 231 fif.
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sensual nature of the Eomans and the novelty of the wor-

ship caused the element of licentiousness to be developed

more strongly than in Greece, we should nevertheless be

inclined to think that the real cause of the movement was

a craving for a more spiritual form of religion, an honest

and genuine religious excitement ; in fact, something akin

to what is called a religious revival. It would be taking

a very unjust and superficial view of the matter were we
to charge the participators in the Bacchanalian rites with

hypocrisy, and with the cool design of hiding their

licentiousness under the cover of religion. It is even in

our day not an uncommon phenomenon that persons of

great excitability and imagination feel dissatisfied with a

monotonous worship consisting of stereotyped forms, and

that individuals and whole congregations are convulsively

seized and carried away by religious enthusiasm. Whoever
has once seen and heard a community of excited wor-

shippers will look upon their screaming, raging, rejoicing,

and howling, their gesticulations and rolling of eyes, their

praying and cursing, as nothing but a religious rage

which, however revolting and unreasonable it may appear,

is nevertheless at bottom of a spiritual and not a sensual

nature. Hence we believe that the Bacchanalia in Eome
were not, as they are usually represented, a horrible plot

for the destruction of state and family, not a deliberate

organization for licentiousness and murder, but an attempt,

though a vain attempt, to escape from the desolation of

a religion of unmeaning forms which offered no comfort to

the heart, no peace to the conscience, no scope for Higher

religious aspirations, no means of rising to a religious life

which exalts man from the mechanical formalism of worn-

out ceremonies to spiritual excitement, to enthusiasm, to

a forgetfulness of self, and to a longing for a union with

God.

This movement was for the present suppressed by the

relentless hand of the civil magistrate. The Roman
religion continued to be a lifeless routine of set prayers

and sacrifices, and to compensate by external pomp for
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the want of internal vigour. The religious festivals be- chap.

came more numerous and more magnificent, especially the ._"
^

'_,^

games, which, although in their original conception they

formed part of the divine worship, nevertheless so fully

satisfied the love of pleasure that their connexion with

religion could no longer be more than external and purely

formal. To the oldest of the Roman games had been

added in course of time the Plebeian games, those in

honour of Ceres, of Apollo, of the mother of the gods, and

of Flora.' The time of celebrating them was gradually

extended to several days each, and on some pretext easily

found whole sets of them were j^layed a second, or even

a third time.^ Simultaneously the magnificence and

variety of the games increased.^ The sums of money sup-

plied by the state no longer sufficed. The liberality of

the magistrates had to come to the assistance of the

public, and this, as we have seen, was the origin of that

peculiarly Roman form of corruption, the expenditure of

the magistrates silently establishing their claim to higher

honours.

The Romans were a people excessively fond of public Roman

shows. They felt a never-flagging delight in processions,

pageants, triumphs, shows, and spectacles of all kinds.

This taste was abundantly satisfied not only by the frequent

festivals and games arranged by the state, but further-

more by extraordinary celebrations for the gratification of

family pride or the ambition of individual nobles. A
favourite way of attracting popular attention for generals

was to promise games as a proof of gratitude for victories

gained or not gained, as the case might be. If only the

enjoyment was great, the people did not care to scrutinise

the veracity of the rich man who declared that in exhibit-

' Vol. ii. p. 473. On the public games see i'riedländer in Marquardt's

Earn. Alterth. iv. 473 ff.

^ The instauratio generally took place on the ground or pretext of some in-

formality in the first celebration. Comp. Ritsehl. Parerga, p. 309. The year

191 B.c. was especially rich in public festivals. Liv. xxxvi. 86.

^ In 186 B.c. the first fights of wild beasts {venutiones) were introduced

(Liv. xxxix. 22) by M. i'ulvius at the celebration of his victory over the .ältolians.

luve uf

spectacles.
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ing a public show lie was discliai'ging a debt of gratitude

to the gods.^ Funeral games in honour of a defunct father

came to be looked upon more and more as a simple act of

filial piety which a Roman in a high position could not

easily neglect, especially as it increased the glory of his

family and his own credit with the people.

Considering the extraordinary multiplication of holi-

days, all of which had in form at least a religious charac-

ter, it is not to be wondered at that many of the more

simple old festivals and religious acts were neglected, and

even forgotten. It is true that the more important festivals,

the Lupercalia, the Saturnalia, and the like, continued to

be kept with great solemnity, for the whole nation took

part in them ; but when only single families or classes

and localities celebrated a festival, the usual business life

and the daily trafiic of the town were little disturbed

by religious ceremonies. At the Quinquatria the flute-

players celebrated the festival of their guild. The god-

desses of Fortune for men and for women, the gods of

seedtime and harvest, of the vine, of navigation, &c.,

had each their own set of worshippers, and probably

many such deities were worshipped almost in private, with

scanty sacrifices, in out-of-the-way places, at half-ruined

altars. Religion, like language, customs and laws, like

literature and taste, was undergoing a constant change,

and could not possibly preserve old institutions in un-

abated vigour whilst new ideas and new forms of worship

were being received in great number.^ Although the

conservatism with which the Romans clung to what was

old often preserved usages, the meaning of which had

been forgotten, more especially in matters of religion, yet

the old system was fast decaying, as it was not based

upon sacred books, upon confessions of faith carefully drawn

up, and upon dogmas solemnly recognised. The religion

of Rome was not one of those from whose coherent system

' Livy, xli. 6, 4, shows, that sometimes formal inquiries were made into

the truth of such reports of victories, for which special honours were claimed.

? Marquardt, Rom. Aliertk. iv, p. 74.
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not a little can be removed or altered without cansinir a CHAP.
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complete collapse. In the same manner as the Roman ._ ^
' .

dominion spread and gradually'' embraced the old world,

and as by this gradual j)i"ocess of development the narrow

circle of Roman citizenship was enlarged into a cosmo-

politan citizenship, thus also in the religion of Rome that

which was purely national gradually disappeared by being

merged into a religion of humanity.
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CHAPTER XIV.

CULTURE, AET, SCIENCE.

Foreign
influences.

Whilst tlie Romans in politics and law remained free

from the influence of foreign states, and tlius were in-

debted only to themselves for their greatest and most

memorable performances ; whilst in religion they mingled

national and foreign elements, and superficially overlaid

their simple and prosaic conceptions of the deity with

Greek imagination and Oriental fanaticism, the develop-

ment of literature took another direction. It altogether

abandoned its native standard, and passed under the

absolute dominion of Greek taste and Greek rules of art.

This process began as soon as the Romans came into con-

tact with the Greeks. When Livius Andronicus had with

one single stroke transplanted the Greek epic poetry and

the Greek drama, tragic as well as comic, the victory of

Greek over Italian literature was decided; and, as has

been shown in a former chapter,' the growth and de-

velopment of the new literature went on almost without

check or interruption. But the mode of its develop-

ment was different from that of the literature of Greece,

where its origin and growth were natural, spontaneous,

and uninfluenced by foreign nations.

A literature which is moulded on foreign models, and

therefore strives after an ideal which has been already

attained by others, does not attempt to go beyond this

ideal, but sees perfection attained in proportion as it

approaches these models. If, as was the case with the

Romans, and has since been the case in other European

countries, a nation does not become acquainted with its

' Vol. ii. p. 47'!.
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model literature until this has passed the climax of its CHAP.
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development and is on the road to decay, the imitating ^—

-

literature seeks its models in those productions which are

nearest to it with respect to time, in the later works of its

instructors; and not until it becomes more intimately

acquainted with its ideal does it aspire to the full un-

derstanding and imitation of those works which stand

highest.^ At the same time it gradually strives after

greater purity, i.e. correctness in imitation of the forms

of the original ; it relinquishes more and more all claim

to individuality, original treatment, and invention; it

becomes more slavish and more incapable of working out

genuine national masterpieces.

On comparing the productions of the earlier poets, T'le earlier

Livius, Ennius, Najvius, with those that followed, such as poets.

Plautus, Terence, Csecilius, Pacuvius, and Attius, and

these again with the masterly perfection in form attained

by Horace and Virgil, we find a good illustration of this

phenomenon. The older writers, still working to a great

extent in the national spirit, took from the foreign

literature only their patterns and materials in general.

Nsevius, following Homer, wrote a national Eoman epos in

the Saturnian verse. Ennius, advancing further on the path

of imitation, found his materials in native Italian history,

but adopted the hexameter verse to which the Saturnian

verse was sacrificed. Plautus borrowed materials and

pattern from the Attic comedies, but he clothed the

Greek characters in a draperj^ so decidedly Roman that they

appeared to the spectators like old acquaintances. He
generally gave Latin names to his jolays, and composed

his verses with that freedom in the treatment of metre

which distinguishes the popular poet from the metrical

artist. It is different with Terence. In his case genius

is overbalanced by art. The verses are more regular, the

language more refined, the Greek tone more purely pre-

' The Romans wlieii they became aequ.iintod with the Greek dramatists

admired Euripides more tlian Sophocles. So did the French and English after

the revival of letters.
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BOOK served, the models more strictly and faithfully imitated.

. _ / . Imitation already begins to approach the character of a

translation. It is quite in keeping with this closer

approach to the Greek models that his plays are no

longer called Miles, Captivi, or Mercator, but Adelphi,

Hecyra, and even Heautontimorumenos.

Tragic and The attempt at purity and correctness naturally in-

volves a greater restriction of the poet to special depart-

ments. Livius, Ennius, and Nsevius were productive in all

branches of literature ; whereas Plautus, Csecilius, and

Terence wrote only comedies ; Pacuvius and Attius only,

or at least almost exclusively, tragedies. The work be-

came more artistic, and required more special study.

^

Poverty of Thus Greek poetry made its victorious entry in

inXina- I^^b'? though not without a struggle, for in tragedy and
tion. still more in comedy, which grew up with far greater

vigour, considerable and persistent attempts were made

for some time to cultivate and to improve the natural

productions of the soil. Tragedy in the ' prsetexta,' the

Roman garment of honour, comedy in the national ' toga

'

[fabula lyrwtextata and fahula togata), treated at least

national subjects, though they had no national form of

art that could compete with the foreign. Such a form of

art might have been perfected if the Atellanw and Mimi had

been thoroughly cultivated; but all attempts failed because

• Not in literature alone, but in all departments of art, the same pheno-

menon may be observed, and points to the existence of a general law. The

epic poetry of the middle ages, the romances of the Trojan -war and of Alex-

ander, the Knight's Tale of Chaucer, and the like, were anything but slavish

imitations of classical models. It was not Homer, nor even Virgil, that was

the great favourite and pattern of the time, but Statius. At the period of the

renaissance people began to study the classical poets of the best time and to

imitate them. The result was the studied and correct but less original

productions of the classical school, such as Milton's Paradise Lost, Eacine's

Ph(Edra, Klopstock's Messias, and Göthe's Iphigenia. In architecture the same .

spirit of imitation has produced similar results. The Romance and the Gothic

styles of architecture, which are offshoots of the latest styles of antiquity, were

far more original than the modern classicism which is the outcome of an accu-

rate study of the best productions of the Greek architects. A true imitator is

not satisfied until he Las caught all the detail in forms and proportions of

his model, and has divested himself of everything that may savour of

originality.



CULTURE, ART, SCIENCE. 287

Roman imagination was not sufficiently rich and luxu- CHAP.
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riant. If we remember the strong feeling of nationality v_ ^
'-^

which, the Romans possessed, and the pride of the noble

families, we should be inclined to think that such poetic

productions as the tragedy Paullus, by Pacuvius, or

Brutus, by Attius, would have been admired and imi-

tated ; that the heroic deeds of great ancestors would

have been represented to the people, not only in pane-

gyrics and funeral orations, but also on the dramatic

stage, and that the historical drama would have been

cultivated by Roman Marlowes and Shaksperes. This

was not the case. The same poverty of imagination

which prevented the creation of a national mythology, a

poverty which shows itself in the productions of the anna-

lists by the utter absence of rich and attractive fictions,

and which compelled these writers for want of other

resources to confine themselves to the feeble trick of

exaggeration and repetition, prevented the growth of a

genuine national and independent poetry.

To understand and enjoy the literary productions of a Conditions

foreign nation, even if they are clothed in a native dress ff®^^'^/'^?"»
_

' ''

_
the assimi-

and assimilated to the tastes and feelings of the adopted lationofa

country, is by no means easy for the great mass of the Utoiuure.

people. It demands a considerable amount of acquired

knowledge, and cannot be accomplished without study.

This knowledge and study are within the reach of the

higher classes of society, but not of the uneducated, i.e.

of the great mass. It is therefore surprising that the

poetical works of Greece were from the very beginning of

their introduction so popular in Rome ; that the entire

mythology, the heroic legends, the social and famil}^ life

of the Greeks, their political institutions, all the thino-s

that furnish subjects for dramatic plays, could attract and
amuse the general public in Rome. We may indeed take

for granted that on the whole the popular taste was
formed by a fashionable minority, i.e. by men of educa-

tion and social influence. But if the mass of the people

do not contribute the warmth of general and hearty



288 EOMAN HISTORY.

Dr.imatic

poetry.

applause, an imported foreign literature, like an exotic

plant, must soon witlier and perish in the upper regions

of society. The most strenuous efforts made bj the

courtly circles in the time of Elizabeth failed to secure

in England a footing for the drama modelled after the

masterpieces of the Athenian poets and the rules of Aris-

totle. The classical dramas of Daniel and Brandon were

coldly received by a small and indifferent public, whilst

in the popular theatres of the Globe and Blackfriars

crowds of spectators listened with enthusiasm to the

works of Shakspere and Fletcher. We must suppose

that owing to frequent contact with the Greeks, to the

union of the Greek and Italian religion, to the general

similarity and simplicity of all ancient forms of state,

society, and family, the Romans very soon came to un-

derstand the structure and the substance of Greek poetry.

Besides, that which is common to all human nature,

though dressed up in a foreign costume, is so easily

detected that even if some details remain unintelli-

gible the impression of the whole is little impaired.^

Nay, it is well known that what is but half understood

often makes upon the half-educated a far deeper im-

pression than that which is altogether plain and com-

prehensible.^

This is the case more especially with poetry intended

not to be read, but to be heard and seen. When the eye

assists the understanding, and one scene rapidly follows

upon another, the intellect, however conscientious, has no

time to meditate on the diflBculties, but it advances

from place to place propelled by enjoyment. The intro-

duction of Greek poetry in Rome was effected chiefly by

' There can he. no doubt that those Shaksperian plays the fables of -nhieh

were borrowed from Italian novels, contained as much that was novel and unin-

telligible to an Enfjlish audience as the Latin plays with Greek mythology and

Greek domestic manners in them.

^ In all modern poetry, English, French, German, Italian, there is an

apparatus of Greek mythology which must be sorely puzzling to the majority

of readers. The good sense of our own time begins at last to discredit these

false jewels.



CULTURE, ART, SCIENCE. 289

means of the stagfe. Few only were able or inclined to CHAP.
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read. Books intended to be read were therefore very
,

' .^

scarce. The Odyssey of Livius Andronicus indeed was

a reading book, but a reading book only for schools.

The epic poems of Ennius were destined to be read aloud

in a small circle of distinguished patrons ; the Punic

War of Nsevius was probably not widely circulated.

But the dramatic stage was an attraction for the whole

people. The Romans, as we have said already, were

very fond of all sorts of shows ; and thus dramatic

representations, especially comedies, became gradually

very popular. A large number of dramatic writers found

employment. Their productions followed each other in

rapid succession.^ If only a very small portion of them
has survived, it is because the manuscript remained in the

hands of those who arranged the festive games, and was

in fact intended only to be produced on such occasions.

As dramatic poetry in Eome served chiefly for popular pi^yg and

entertainment and amusement, we cannot wonder at the «tage-

little respect felt for playwrights and stage-players. A
Roman of good family considered it derogatory to his

dignity to occupy himself with poetry ; it even involved a

kind of dishonour to have friends or companions who were

poets. The first men whom the Muse inspired to write in

Latin were foreigners, most of them slaves or freedmen,

and they earned a scanty livelihood as literary drudges

and schoolmasters. Stage-players were stigmatised with

public dishonour, and they were liable to the ignominious

punishment of the rod. No freeborn Roman could venture

to make his livelihood in so dishonourable a profession.

Poetry was regarded more as a waste of time than as an

amusement ; and if theatrical plays had not been a politi-

cal necessity, they would certainly have been condemned
by the censors. The people wished to be entertained, and
therefore strict Roman virtue agreed to a compromise.

But it unwillingly submitted to what it could not prevent.

' The popularity of the Elizabethan stage plays and the comparative rarity

of printed dramas offer some pointed analogy,

VOL. IV. U
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BOOK The theatres were constructed of wood, and removed as
VI
^—. soon as the festive occasion was over. They must have

been wretched structures ; a mere platform for a stage be-

tokened the infancy of dramatic art. Permanent theatres

of stone with seats for the spectators were expressly pro-

scribed, as if the conscience which protested against the

frivolous amusement could be quieted by rendering the

representations more difficult and expensive, and by

diminishing the pleasure and comfort of the spectators.^

A wooden theatre which appears to have been constructed

about the year 179 b.c., to serve not as a temporary but a

permanent structure, seems to have been pulled down
again shortly afterwards. As late as the year 154 b.c. a

similar attempt to construct a permanent theatre was

frustrated by a senatorial decree.^ The first theatre built

of stone was consecrated by Pompeius in the year 55 b.c.

oiadia- This want of respect for the dignity of poetry is

tac/es. explained by the coarse nature of the Italians, which was

at bottom the cause of the feebleness of their national

literature. They were far more pleased by representations

in which mere brute force was displayed. Nothing was

so popular in Eome as gladiatorial combats and the fights

of wild beasts, sights of which it may fairly be said that

they are hardly compatible with a genuine taste for real

poetry.^

It may appear strange that in spite of this predilection

for what was bloody and dangerous the Romans had no

' Valer. Max. ii. 4, 2 : Senatus consiilto cautum est, ne qiiis in urbe pro-

pjisve passus mille subsellia posuisse sedensve ludos .spectare vellet, ut scilicet

remissioni animorum iuncta standi virilitas propria Eomanse gentis nota

esset.

- Liv. xl. 51, 3 : Lepidus tlieatrum at proscenium ad Apollinis

locavit. That this stage (proscenium) and seats for spectators (theatrum) were

removed again by the year 154 b.c., is implied by Livy, epit. 48 : Cum locatum a

censoribus theatrum exstrueretur, P. Coruelio Nasica auctore tanquam inutile

et nociturum publicis moribus ex senatus eonsulto destructum est, populusque

aliquamdiu stans ludos spectavit.

' Yet bear-baiting and cock-fighting were popular amusements in England

at a time when the drama flourished. At present, when dramatic genius is all

but extinct, they would fail to attract the better classes even if they were

tolerated by law.
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liking for the pleasures of the chase. They were certainly chap.

not deficient in animal courage nor impatient of bodily ^ _'
\

'
^

exertion; and yet they were not touched by a passion for Absence of

sport to which all Germanic races have been, and still
the' chase!

are, devoted almost to madness. Perhaps it was the

practical common-sense of the Romans that kept them

from this amusement. It was not lucrative for great

gentlemen to preserve and to hunt game ; the killing of

wild beasts and the catching of fish were therefore re-

garded simply as trades and menial occupations, a notion

which altogether excluded these occupations from the

privileged pleasures of the rich.^

If the Romans were not gifted with jjoetical feelings, Roman

and if they looked upon poetry from a utilitarian point of
J-^ture

'
^'

view as a superfluous, time-wasting, frivolous occupation,

it followed as a matter of course that they saw sufficient

reason for the cultivation of prose, which was practically

useful in private affairs and in the management of political

business. Hence the phenomenon that, if not a j)rosaic

literature, at any rate a prose style applicable to business,

was developed in Rome long before the primitive effusions

of poetry had acquired artistic forms calculated to stamp

them as real literary productions. The Roman administra-

tion involved a vast amount of writing ; the business ot

the census alone presupposed familiar acquaintance with

' A singular exception is made by Scipio ^railianus. When he accom-

panied his fathei' ^milius Paullus on his expedition to Macedoaia in the war
with Perseus, it so happened that the royal preserves were well stocked with

game, because during the war the regular hunting had been intermitted.

Scipio, availing himself of this circumstance, practised and became skilled in

hunting. Having thus acquired a taste for the chase, he continued the exer-

cise even after his return to Italy, and this habit was one of tlios« which
distinguished him from the other young men of his age. Polyb. xxxii. 15.

Here we have indeed an exception which proves the rule. The love of suort

seems now to have gained ground in Rome, but still very slowly. It is

amusing to see how the younger Pliny combined it with literary occupation.

He tells Tacitus in a letter (epist. i. 6) that he caught three boars, but that he
took care to have his writing tablets at hand, so that if he came home with an
empty bag he should at least have something to show in his book (ut si manns
vacuas, plenas tamen eeras reportarem). He boasts of the same ingenuity in

several letters (v. 18 ; ix. 36, 6), as if he wished to excuse himself for sacrific-

ing valuable time to frivolous pleasure.

u2
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and considerable skill in tlie art. The various collegia

of priests and magistrates had, from time immemorial,

their official documents and archives ; the decrees of the

senate were embodied in writing and carefully preserved

;

the official chronicles of the pontifices, the lists of the

magistrates, and a number of records could only be com-

posed after writing was in tolerably general use. From
the publication of the laws of the decemvirs and the law-

book of Cn. Flavins,^ it is evident that the art of reading

was by no means confined to a few, and that writing was

practised extensively.

All the early legal and chronological documents do

not, however, constitute a prose literature. But the

funeral orations {laudationes) and the family chronicles

based upon them were in truth a rudimentary history.

Had not the prevalence of Greek taste induced the oldest

annalists to write their works in the Greek language, a

Latin prose style would have been formed as early as the

Hannibalic war. Foreign influence therefore injured the

development of national literature in the same manner as

writing Latin in the middle ages kept back the literary

development of the modern languages. Cato is the first

who can be regarded as a writer in the literary prose of

the Romans. It required the Roman pride of such a man
to break through the fetters of foreign taste and to make

good the claim of the Latin language in that department

of literature in which alone the Romans were gi'eat and

independent of the Greeks. Nevertheless even Cato did

not succeed at once in giving a new direction to the taste

of his countrymen, for there were Roman aspirants to lite-

rary fame even after Cato, who were not afraid to expose

themselves to just ridicule by their broken Greek.'^

' Vol. i. p. 446.

2 Even as late as the second century before Christ the annalist P. Rutilius

Eufus, consul 105 b.c., wrote an historical work in the Greek language.

Athenseus, iv. 66, p. 1 68 E. This is however explained by the fact that Rufus

lived many years in Smyrna in banishment. The annalist A. Postumius

Albinus in his preface craved the indulgence of his critics on the ground of" his

not writing iu his mother tongue, upon which Cato justly remarked that he »aw
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It was Cato's great merit that he asserted the rights cilAP.

of his native language for literary prose compositions, s ^J -

His Origines, or accounts of the rise and growth of the ^^^"'

Italian nation, contained what he knew of the earlier

history of Rome and the more important Italian towns.

These accounts were but the introduction to his history,

which he brought down to the latest period, finishing it

with the events of which he had himself been a witness or

an actor. His own exploits and even his speeches occupied

a considerable portion of these books. Cato was too much
of a Roman to hide his own light under a bushel. His

historical writings, therefore, bear the character peculiar

to all early Roman productions of this class. They are

moreover the result of the personal or family interest

which the writers had in the events narrated. Hence

they treated the history of the whole nation from the

point of view of a house chronicler, and they were in-

tended first of all for the use of the family itself. Most
likely Cato, writing for his son, intended that he or his

descendants should find in his historical work abundant

material for his own memorial oration.

Cato, however, by no means restricted himself to the His versa-

one department of history. He who on every occasion ^'^'^•y-

censured the habit of speaking and writing too much,

distinguished himself above all others by speaking at

great length on every possible occasion, and in his ad-

vanced age he resorted to writing books with the zeal of

a young man eager for literary fame. Nay, he did not

shrink from studying the language and literature of the

Greeks in spite of his boasted dislike of their character.

With wonderful versatility he tried his hand at everything

that can interest a practical statesman and citizen ; he

wrote on general rules of conduct, on eloquence, on law,

on the art of war, and chiefly on agriculture. His book

on this latter subject, the only one that has been pre-

served entire, does not call forth great admiration of the

no reason for an excuse, unless Albinus had lieen compelled to write Greek by
the Ampliictyouic council. Polyb. xl. 6.
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BOOK scientific and literary talents of tlie autlior, and still less

, ,J - of tlie humanity of a virtuous Roman (vir honus) according

to Cato's ideal.'

Bomiin All the other prose writings belonging- to this period
literary —f^j. instance, the writings of some orators and lawyers

such as those of Sextus ^lius PsBtus—seem to have been

of small importance, and none of them have been pre-

served.^ For elementary instruction teachers made use of

the text of the twelve tables and the Odyssey of Livius

Andronicus. The higher kind of instruction was given

either by Greek literati, who were mostly slaves or freed-

nien, and naturally did not include in their teaching the

productions of Roman writers, or it consisted in learn-

ing the principles of the existing law, and of political,

institutions, or in the practice of eloquence. The Roman
youth received such instruction from his father or from

paternal friends. For this purpose handbooks like those of

Cato were written ; but they were not absolutely necessary.

Beyond this the Romans did not go. They had neither

time nor taste for g^eneral reading and books of entertain-

ment.

Eoman As the Romans had such a strong sense for what was

icnorunce. iiseful and practical, and had no predilection for the idle

play of fancy, one would expect that they would the more

resolutely have devoted themselves to those sciences which

have for their object the investigation of the laws of

nature, and that they would have tried to make them

subservient to the wants of man. But this is precisely

the department in which they made the least progress.

They did not even manage to make themselves masters of

the very moderate amount of knowledge gained by their

predecessors the Greeks and the Eastern nations. In

mathematics and astronomy, in natural science and medi-

' Cato's "worlv on agriculture in the form in which it has come down to us

may have suffered from rarious hands, but the plan and substance must be

Cato's. It is nothing but a jumbje of rules and receipts without any system

or order. Nevertheless it is highly interesting and instructive, as it gives an

insight into the private life of a geuuine Eoman of the old school.

2 TeufEel, Earn. Liter. §§ 123-125.
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cine, they nerer got beyond the rudiments, and, it would CHAP,

appear, never felt the least desire or natural impulse for ._"
_

'_^

earnest investigation. They hardly acquired so much
knowledge and skill as was absolutely necessary to make

the ordinary calculations and measurements, to keep the

calendar to a certain extent in accordance with the

seasons, and to apply plants and animals for agricultural

and economical uses. The imperfection of their per-

formances, even within these narrow bounds, is sufficiently

known. The pontifices, as the state astronomers, allowed

the calendar to fall from year to year into more hopeless

disorder and confusion.* To make discoveries of natural

laws they were utterly unable.'^ Surely the usefulness of

, a division of the day into hours must have struck the

Romans at an early period. Yet not even the idea of a

sundial occurred to them spontaneously ; and when on

the taking of Catana in Sicily a clock of this kind was

brought to Rome in the year 263 b.c., no one dreamt of

doubting that in the latitude of Rome it would indicate

the time as correctly as it had done in Sicily, [t was

nearly a hundred years before they discovered their error,

and caused a correct sundial to be constructed.^

Thus all application of science to architecture, to the Causes of

construction of roads and aqueducts, to land-surveying, *^® 'S"«-

agriculture, and medicine, was of a purely empirical nature,

and there existed no materials for a scientific literature

on these subjects. The cause of this phenomenon, which

at first sight appears strange, is not difficult to discover.

A people who see in all natural phenomena the immediate

interference of a deity, a deity whose will is capricious,

' This disorder was not the result of ignorance alone. It would not have

been very difficult by means of intercalation to keep the civil year in accord-

ance with the seasons. But the pontifices were not ashamed to use their

power of inserting intercalary periods for political purposes, for lengthening or

shortening periods of office, for serving the interests of the farmers of the

revenue, and the like. Cicero, Ad Attic, v. 9, 13 ; Ad Famil. vii. 2; viii. 6.

Die Cass. xl. 73. Censorin. 20.

* The alleged calculation of a solar eclipse by Sulpicius Gallus in the third

Macedonian war forms no exception, as has been shown, vol. iii. p. 249.

3 Plin. Hist. Nat. vii. 60.

ranee.
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can hardly conceive the notion that the forces of nature

work in beautiful harmony and order, and cannot easily

be induced to investigate the laws on which the great

variety of phenomena depends. It was the natural re-

ligion of the ancients, in other words, the conception of

natural phenomena as direct manifestations of the deity,

which paralysed their spirit of scientific observation and

research. For it would have appeared presumptuous to

ask for the cause of an eclipse of the sun or moon as long

as religion saw in it the expression of divine wrath. Who
would have dared to regard lightning as electricity and to

conduct it harmless from the sky, as long as he feared in

it the Thunderer's terrible weapon destined to strike the

impious ? The physical forces which cause fertility or

the failure of crops, health or disease, life or death, were

concealed during the infancy of mankind in the unfathom-

able decrees of the deity, and it is the nature of every

superstition, so long as it preserves its original influence

over man, to prevent him from prying into secrets which it

alone claims the power to explain.^

In no department of science is the backwardness of

the Eoman mind more surprising than in that of medicine.

Bodily health is felt by all men as the greatest of material

blessings. Every human being is in the position of being

able and almost compelled to make observations. The

natural explanation of phenomena, to the exclusion of the

' The Greek mind conld not be entirely confined within the bounds pre-

scpibed by the popular religion. But the philosophers who, like Anaxagoras,

first speculated on the general laws of the universe, were exposed to great

odium as dangerous innovators. Mr. Grote {Plato, ii. p. 269) has some true

remarks on this subject :
' Aristophanes,' he says, ' brings odium on Socrates

for alleged study of astronomy and meteorology, the heavenly bodies being

objects of such reverential admiration and worship that it was impious to

watch or investigate them, or calculate their proceedings beforehand. The
extent to which anatomy and physiology were shut out from study in antiquity

and have continued to be partially so even in modern times, is well known.'

Mr. Grote quotes Aristoph. Xtibes, 145, 170, 1490. Xenoph. Memorab. i. 1,

11-13; iv. 7, 6. Comp. Macroh. i. 2: Inimicam esse naturae nudam exposi-

tionem sui. The work of Lucretius, Be Rerum Natura, is an attempt to

expound the unchangeable laws of natur«, and thus to deliver man from super-

stition. Comp, book i. 151.
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supernatural, is forced upon every individual wlio has seen chap.

or felt the immediate effect of the usual causes of sickness ; ^ _^
,

'

_

.

and yet the Romans neither studied oftheir own accord the

laws of health, nor did they receive an impulse from the

Greeks who had ever since Hippocrates a rational study

of medicine, free from the superstitious practices of the

vulgar. With the growing influence of Greek learning

and art, some Greeks skilled in medicine found their way
to Rome, but a genuine Roman like Cato the censor would

have nothing to say to them. He and most of his country-

men continued to apply their old spells, prayers, sacrifices,

or such quack medicines as those described in Cato's

receipt book, among which cabbage [hrassica] in every

form, boiled, baked, dried, powdered, decocted, and mixed

with other equally potent herbs, was the panacea for every

conceivable ailment.

In the arts of painting and sculpture the Romans had Painting

in themselves even less of creative genius than in poetry. ^"^.^
^^^ ^'

They were still more deficient in the plastic sense than in

imagination. Besides, the great works of Greek sculptors

did not require to be translated into Latin. They could

be bodily brought over from Syracuse and Tarentum,

from Corinth and Ambracia, and placed in the Roman
temples, on public places, and in private houses. They

were rare ornaments, prized because they were in

fashion, because they were highly valued by connoisseurs

in art, but certainly not because their new owners de-

lighted in their artistic beauty or could even appreciate

them.' If that had been the case, the Greek works of art

' Bernhardy, Bom. Literat. § 12 :
' The daily contemplation of the great

masterpieces of Greek sculpture produced very scanty results. To possess

such works of art became indeed a passion of the great. But much was

wanting from a true and genuine taste and appreciation of the elevated style

of Greek plastic art,' Ibid, note 32: 'Greek art remained always merely

decorative in Rome, whether it was employed to give splendour to the great

public games or to ornament the great houses of the nobles.' ' In general the

Romans, like all amateurs, delighted especially in such works of art as were

remarkable for the skill of the execution, for truthfulness to nature, and for

striking effects.' ' On the whole, therefore, the Romans have been merely

preservers of works of ancient art ; very few of them fully comprehended the
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would have touched the Eoman soil like a living seed, and

would have inspired enthusiasm and emulation. But

nothing of the kind followed. The example of the old

painter Fabius was not much imitated by his countrymen.

Of course we cannot discover how far the Romans took

part in the execution of works of art, and of all the

ornamental objects which with the increase of wealth

necessarily found a ready market in Rome. It is not

impossible that here and there Romans had a share in

their production and evinced taste and skill ; but unless we

have distinct grounds for attributing any such works to

Roman design or execution, we are justified in believing

that tliey were the productions of foreigners.

The sole exception in the arts is architecture. But

even this was developed in Rome not so much in its

artistic aspects as in its technical execution, i.e. in that

department where the skill of the builder and not the art

of the architect is called into operation. The application

of the arch, the construction of sewers, aqueducts,

bridges, and roads, everything relating to the techni-

calities of masonry and engineering, was carried out in a

grand and splendid style, but the great models of Greece

were not improved by the modifications which they expe-

rienced in Italy.

beauty of fornis and the value of art for intellectual culture.' ' Except a few

amateurs and pretentious enthusiasts, the Eomans confined themselves to

giving orders to artiste, and were content to collect and preserve them for

wodera times.'
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CHAPTEE XY.

THE CITY OF ROME DURING THE PUNIC WARS.

We have but very scanty materials at our disposal to form chap.

an idea of the external appearance of the city of Rome at .

the time of the three wars with Carthage. Doubtless it was Earliest

very different from the Rome of the Samnite wars. Only buildings.

a few isolated monumental building-s still bore testimony

to the proud and enterprising spirit of those men who
laid the foundation of the eternal city. The old town

walls, built in the time of the kings, were still standing,

and the solid sewers which had for ages drained the forum

and the adjacent low parts of the town. The wooden
bridge, probably often renewed and repaired, and the

bridges to the island in the Tiber, still sufficed for the

daily traffic. Among a large number of temples and

altars the most prominent were the Capitoline temple of

the three chief deities, Jupiter, Juno, and Minerva, and

upon the Aventine the temple of Diana, the federal sanctu-

ary of the Romans and Latins ; besides these the plebeian

temple of Ceres on the same hill, and on the market

the round temple of Vesta with the hearth of the united

community. Next to this was the old royal palace {regia)

which served since the beginning of the republic as the

official residence of the supreme pontifex. The number
of temples had increased so enormously in course of

time that we can scarcely understand how space could

be found for them in Rome. The greater part of them,

however, we may fancy to have been buildings of modest

appearance and small dimensions. In the same manner
as they often owed their foundation to a whim of an

individual, to a vow or a victory, it seems to have in many
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cases been dependent upon the caprice of individuals or

families Avhetlier they should be kej)t up and repaired or

allowed to fall into decay. Hence it happened that a large

number of them were left in a half-ruinous condition,

and as much neglected as some of the old national deities

themselves.

It is by no means so easy as is generally supposed to

ascertain at what time many of the Roman temples Avere

built. In general we find that the annalists are anxious

to ascribe their erection to as early a time as possible, in

order to enhance the glory and nobility of the family that

founded, built, or consecrated them.^ If we bear in mind

the Gallic destruction, we shall be much inclined to doubt

the age of public buildings outside the capitol which were

at a later time considered to be older than that period.

It seems that, if not first erected after that famous

conflagration, most of them must have been restored, so

that they may be looked upon as newly built. One of

these edifices is the Curia. Although it bears the name
of Hostilia, which is meant to connect its construction

with the third Roman king, it cannot have been the

original building. For this building can scarcely have

escaped the general devastation of Rome by the Gauls,

unless the devastation was much less than has been

represented. Of private houses, none of course dated

from a time earlier than the Gallic invasion. They were

most probably without exception very plain and modest,

mostly built of wood, and therefore exposed to destruction

in the confla^ations which so often rasred in Rome. It

was not before the conquests in the East that the Roman
nobles began to cultivate a taste for private dwellings of a

more imposing and substantial kind. On the whole the

outward appearance of Rome in the second century b.c.

must have been paltry and mean. But it gradually im-

proved. The old wooden booths that lined the market-

place on both sides, and had formerly served in part for

' On the temple of Apollo, see vol. i. p. 250, n. 2 ; on that of Bellona, vol. i.

p. 561, n. 1.
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butchers' stalls, were exclianged on the northern side CHAP,

for stone structures which became offices for money- ._^
,

'

_ .

.

changers.

The appearance of the market was still more improved Basilicas.

when in the year 185 b.c. Cato bought some of the

booths, and built the first basilica (the basilica Porcia), to

which subsequently two more basilicas were added, one

(usually called the Emilia) in the year 180 b.c. by the

censors jEmilius and Fulvius, and another (the basilica

Sempronia) in the year 170 b.c. by the censor Tiberius Sem-
pronius Gracchus. These buildings, destined principally

for mercantile transactions, were a kind of exchanges, but

were also employed for other purposes, especially for

judicial proceedings. The old forum, however, still re-

mained in use for the transaction of public and legal

business, and was still the centre of life in the town. The
plebeian popular assemblies were likewise usually held

there, and sometimes in the open space before the Capi-

toline temple of Jupiter. Lastly, the forum was used as

an arena for gladiatorial fights.

Besides the great forum there were market-places for Markets.

special articles ; a cattle market {forum hoariuni), a fish

market
{
forum yiscatorixim) , and a vegetable market (forum

olitorium). We do not know whether these markets were

sufficient for the wants of the town, but probably private

shops of all sorts were scattered about the different

quarters.

By means of the extensive sewers, which had been Sewers and

begun in the regal period, and repaired and enlarged ^l"'^'^"^^"'

during the republic,' the forum and the adjoining parts

had been rendered dry and habitable. But the town was

by no means safe from periodical inundations. On the

contrary, Rome was exposed to great danger from floods

every spring and autumn. Houses in the low parts were

on such occasions undermined, and often fell.^ The fre-

' Mommsen (/?. Gesch. i. p. 808) is of opinion that prubalily most of what
remains of the great sewers dates not from the regal period, but from repairs

made subsequently. - Liv. xxxv. 9, 2. Orosius, iv. 11.
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qiient inundations must have contributed to make Rome
unhealthy,' so that devastating plagues were a common
occurrence, and not enough temples could be erected to

the healing gods. These temples may have satisfied the

superstitious feelings of the people, but far more bene-

ficial were the grand aqueducts, three of which had been

built before the year 146 b.c., the first by Appius Claudius

312 B.c. It is very doubtful if much was done for the

cleaning of the streets, in spite of the exertions of the

sediles.''^ Besides, the pavement may also have been very

imperfect in many streets.^

Eome was not yet rich in public places, gardens, and

walks. But this defect was perhaps compensated by open

spaces within the walls, as it is not likely that all parts of

the ground covered by the city were as yet thickly built

upon. One large open space was the field of Mars be-

tween the hills and the Tiber. The town spread but slowly

over these parts. It was not until C. Flaminius had

erected a circus on the neighbouring Flaminian fields that

temples and other buildings were gradually erected in the

space to which modern Rome has now moved away from

the hills.

If on the whole the external appearance of Rome
before the erection of the grand imperial buildings, the

fora, baths, palaces, theatres, and amphitheatres, could

not be very imposing, care was at least taken that on fes-

tive occasions it should be richly decorated. For trium-

phal entries the route taken by the procession along the

' Cicero, De Hep. ii. 6. Liv. vii. 38, 7.

2 Above, p. 144.

3 Tile little use made of vehicles explains the fact that so little attention

was paid to the paving of the streets. The first proper pavement, as far as we

know, was laid down in 174 b.c. Liv. xli. 27, 5. The material for paving

the streets was silex. Cato proposed that the forum also should be paved

(Plin. xix. 2,24), but ^\\.\\ ynurices, sharp, pointed stones, so that idlers might

find it unpleasant to loiter there. We are not informed whether before the

year 174 b.c. there was any sort of pavement in Eome. Fifteen years before

that time the paving of the via Appia with sihx is mentioned, Liv. xxxviii.

28, 3 ; but the distance {a porta Capena ad Martis) was very short, only about

1,000 paces. This part of the road had as early as 296 b.c. been provided

with a flagged footpath (semita). Liv. x. 23, 12.
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sacred street {via sacra) was liung- with silver-plated CHAP,

shields and other ornaments. The pillars of the temples ^ \' ^

were frequently covered with trophies. At all times the

forum and the capitol were crowded with statues which

the state had erected to meritorious citizens, or which

owed their existence to the family pride of Roman nobles.

The latter had by degrees become so numerous that the

censors of the year 158 b.c. caused all statues to be re-

moved, except those that had been ordered on public

authority.^

It may not have been easy to distinguish these two Statues.

classes of monuments. The Eomans were never very

curious in scrutinising the genuineness of historical monu-
ments. With a ready faith the mass of the people ac-

cepted the interpretation which was put upon them by

the most barefaced vanity of family chroniclers.^ The
morbid fondness for relics of antiquity was perhaps more
prevalent in Rome than in any other place or time, ex-

cepting, of course, those ages in which the superstitious

adoration of holy relics was a part of religion. If the

Euminal fig-tree, the cottage of Romulus, the statue of

Servius, and similar things were shown, and believed by

every Roman to be genuine, we have ample reason to

doubt the authenticity of many alleged monuments and

statues of the old tinies. All that was calculated to exalt

noble families is particularly suspicious. The vanity of

family chroniclers did not shrink even from forgery. In-

ventions which had been inserted, perhaps timidly at

first, in the inscriptions of the ancestral room of the

house, or in the family traditions, were by degrees given

out with a bold front as undoubted historical records.^

From the beginning of the Punic wars the pride and am-

' Plin. Hist. Nat. xxxiv. 6, 3C. Aur. Victor, 44. Mommseu, Iiö)7i. Staatsr.

I. i. p. 417.

^ A good illustration of this credulity is the equestrian statue erected in the

Via Sacra to Cloelia, one of the hostages given up to Porsenna (vol. i. p. 88.

Liv. ii. 13). The same statue was supposed bj others to represent Valeria, a

daughter of P. Valerius Poplicola. Plin. Hist. Nat. xxxiv. 13.

» Vol. ii. p. 43, n. 4.
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bition of the great families increased still more rapidly
and prodigiously. Most of the monuments intended for
their gloriacation at a later time were probably erected
during this period, and thus the external appearance of
the town plainly bore evidence of the change of the con-
stitution into an oligarchy. To trace this gradual trans-
formation of the republic ^ s the task that now presents
itself to our consideration.
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At the commencement of the republic the patricians were CHAP.
XVI

in possession of the whole power of the state, to the exclu- ,-

'—

^

sion of the plebeians. For a long time the struggles of theRo^,"^

the latter to obtain fair and equal laws, a share in the allies.

government, and at last full equality with the old nobility,

form the substance of the constitutional history of Rome.

The final result of these struggles was the abolition of the

privileges of the j)atrician order and the establishment of

a constitution which seemed to exclude the chance of fur-

ther dissensions. The Roman commonwealth, thus en-

joying internal peace and unity, quickly rose to be the

dominant state in Italy, and to incorporate its various

races in the form of a confederation. Romans and allies

now stood in a relation to one another similar to that

of the patricians to the plebeians ; the former furnished

with the full rights of citizenship, and exclusively entitled

to all honours, rights, and privileges of the state ; the latter,

as subjects, compelled to bear the burdens of the state,

yet excluded from a share in the government. The glaring-

injustice of the unnatural rule of one town over great

tracts of land did not lead to a reformation of the orio-inal

constitution, which was suited only for a country of smaller

dimensions, and the undue prolongation of this state of

affairs necessarily brought about a revolution, which at

last burst the antiquated form of the constitution, and

made room for a new order of things.

With the Hortensian laws, 287 b.c.,' the democracy

» Vol. i. p. 447.

VOL. IV. X
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Minor
reforms.

seemed to be completed. In form it was so indeed. The
legislative power, free from all restrictions, was in the hands

of the people, and every citizen had an equal share of the

privileges and honours as well as of the obligation to serve

the state. But the letter and the spirit of the constitution

were even then not quite in accordance with each other,

and in course of time the contrast between them became

more glaring. In spite of the theoretic equality of rights,

the actual influence of the common plebeian sank lower

and lower, and the importance of the families who by

nobility and wealth were qualified to govern the state

rose in proportion. Even in former times, when the old

patricians were legally all on a level with one another,

certain families only had been de facto in the possession

of power.' As the state increased in size, the business of

government became more complicated and more difficult,

and a class of people was necessarily wanted who could

devote themselves professionally to the service of the

state, excluding those citizens whose time was occupied

with daily toil in trades or agriculture. Thus was formed

the nobility or new aristocracy of office, which gradually

succeeded in monopolising all the high public offices, and

in obtaining complete control of the government, without

almost the shadow of an opposition, for about one hundred

and fifty years, from the Hortensian laws to the Gracchi.

The new aristocracy, feeling secure in the undisputed

possession of power, was naturally disinclined to constitu-

tional reforms. By the course of events they were placed

in a condition to indulge their conservative principles.

The uninterrupted wars which kept the people in constart

excitement, and all of which ended with great conquests

and advantages for the Roman state, had precisely the

opposite effect to that which unfortunate wars usually

' Though -we do not know -what was the numerical strength of the old

patrician population, or the number of patrician gentes and families, it is clear

enough fi'om the Fasti that only a small proportion of them were admitted to

the high offices of state, and that the great majority were then as much

excluded from the chance of office as were in later times those who did not

belong to the nobility.
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liave.' Instead of leadin<T to reforms, they seemed only (HAP.

to prove the excellence of the existing- institutions the re- >_^
^

'_,

suits of which were so satisfactory. All that was done in

the way of legislation therefore was limited to improving

the old constitution in some subordinate points of detail,

and to completing the existing laws, both public and pri-

vate. The number of republican offices was increased,^

re-election to the censorship was forbidden,^ a law was

passed to restrain a man from becoming a candidate to

the tribuneship during the lifetime of his father, if the

father had held a curule office,* the election of the

legionary tribunes by the people was regulated,'^ rules

were laid down fixing the age at which the different

offices of state should be held,'' lastly, laws were enacted

for the restriction of extravagance in dress and living, and

to secure public order.^ The law which Cato succeeded iu

passing, probably during his consulshij), for the purpose

of limiting and controlling the excessive demauds which

the provincial governors were in the habit of making on

the people under their authority, was an honest but in-

effectual attempt to abolish an inveterate evil, not only

ruinous to the subjects of Rome, but dangerous to the re-

publican constitution itself. The same Cato passed a law

to re-enact and most probably to extend the pi'ovisions of

the old Valerian laws, given at the very commencement of

the republic for the security of Roman citizens from any

excessive severity of magistrates. There were three

Porcian laws,^ devoted to the same object and passed at

' It may be recognised as a general rule that disastrous wars lead to

internal reforms, or at least to attempts at reforms. This is amply proved by

ancient and modern history. See, with respect to Carthage, vi>\. ii. p. 143.

- The number of quaestors to eight; that of prators first to two, then to

four, finally to six. Above, p. 120.

^ Pint. Coriol. i.

* Liv. XXX. 19, 9.

* Mommsen, /["ö/«. Slaatsr. ii. 1, p. 540.

" Lex Villia annalis in 180 a.c.

' Lex Claudia, 219 b.c.; Lex Oppia, 215 b.c. ; Lex Cincia, 204 b.c.; Lex
Orchia, 181 b.c.; Lex Fannia, 161 b.c. ; Lex Didia, 148 b.c.

' G\(iero, Be Rep. ii. 31, 54: Neque leges Porcise, quse tres sunt triutii

Porciorum, ut scitis, quidquam praeter sanctionem attulerunt iiovi. Liv. x. 9,

X 2
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BOOK different times by members of tbe same family. But tbey

._ , ' ^ introduced no new principle of rights. Their object was

to secure and guarantee the old privileges of Roman citi-

zens and to introduce only such modifications as the

altered times T^equired.

The ^-llian Of far greater importance, and an indication of what

laws.
' ' threatened the democracy, were the ^lian and Fufian

laws {leges jEJia and Fufia), the age of which unfortu-

nately we cannot accurately determine.^ They enacted

that a popular assembly might be dissolved, or, in other

words, the acceptance of any proposed law prevented, if a

magistrate announced to the president of the assembly

that it was his intention to choose the same time for

watching the heavens. Such an announcement {ohnun-

tiatio) was held to be a sufficient cause for interrupting an

assembly, not less than the actual appearance of unfa-

vourable signs. This law, although assuming to be of a

general character, was specially directed against the tri-

bunes of the people, and was destined to prevent them

from calling the people together for the purpose of passing

laws which had not met with the approval of the govern-

ment, i.e. of the senate and the higher magistrates. It

was, therefore, to a certain extent, a restoration of the

veto which had been contained in the patrum auctoritas,

and which had long been abolished.^ Cicero was delighted

with this law ; he calls it the safest protection from dema-

gogic disturbances, a fort and bulwarii for the rest and

peace of the state.^ This is easily exj)lained; for as long

3 : Eodem anno [300 b.c.] M. Valerius consul de provocatione legem tulit

diligentius sane tarn. Tertio ea turn post reges exactos lata est, semper a

faiuilia eadem. Causam renovandse saepius haud aliam fuisse reor, quam quod

plus paucorum opes quam libertas plebis poterant. Porcia tamen lex sola pro

t"rgo civium lata videtur, quod gra\T pcsna, si quis verberasset necassetre

eivem Eomanum, sanxit. Valeria lex cum eum qui provocasset rirgis caedi

seeurique necari vetuisset, si quis adversus ea fecisset, nihil ultra quam 'im-

probe factum ' adiecit.

1 On this law set- Lange, Rom. AUcrth. ii. p. 447. ^ Vol. i. p. 371.

* Cicero, P. Rt-'d. in Sen. 5, 11 : Subsidia certissima contra tribunicios

furores. In Tisonem, 4, 9 : Propugnacula murique tranquillitatis et otii. In

Vnfhi. 7, 18: Lex JElia et Fufia quae leges ssepenumero tribunicios furores

debilitarunt at represserunt.



HOßTENSIAN LAWS TO THE TIME OF THE GRACCHI. 809

as such a law was in force, the nobility were free from CHAP.

anxiety. Every attempt of a qnarrelsome, revolutionary ,

'

^

".^

spirit could be nipped in the bud. But it is matter of

surprise that the machinery which the ^Elian and Fufian

laws set in motion Avas not found to be rasty and out of

gear in the second century before our era. The ' obnun-

tiatio,' one would think, would be of no use and effect in

an age which no longer respected the old religious scruples.

In the older times, when religion still held the minds of

the people in awe, it was not used openly as a political

weapon, but only occasionally employed to assist in gain-

ing political endSy wherea» now, in the age of universal

scepticism, a rule was made, according to which, under

the pretext of religious objections, the governing party

could pursue purely political motives. It is not probable

that the nobility were often in a position to make use of

the weapon offered them in the shape of the iElian and
Fufian laws. We should certainly have been informed of

it, and moreover the inevitable result would have been

what took place in Cicero's time, namel}^ that the weapon
which had received too keen an edge would soon have

become blunt. There was, moreover, hardly ever occasion

for it up to the time of the Gracchi. If, therefore, it took

any effect before this time, it was probably as a warning,

or against agitators who were too insignificant to obtain

for themselves the honour of a name in the annals.

Whilst formal legislation did but little to alter the Crradual

fundamental outlines of the constitution, a gradual chano-e L!,ü'r1f.V°

was nevertheless effected by the imperceptible influence of ^''^"'^l
priicticG

progressive national life. Tliat the existing laws and con-

stitutional practices should be gradually accommodated to

the wants of a larger state, of a spreading dominion and
of the uncontested rule of the nobility, was inevitable.

Among these silent changes is to be reckoned the gradual

disappearance of the dictatorship. • The power of these

magistrates too nearly resembled that of a king to be

looked upon favourably by the aristocracy. In spite of the

' Above, p. 85.
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r>omc unceasing wars, therefore, which frequently made it

s_ ^ - appear necessary to unite the various branches of the

administration in the hands of one man, the dictatorship

by which this object could have been easily obtained was

allowed to drop.

Extension A danger to the constitution greater than that of the

commands dictatorsliii) might justly be apprehended from the military

beyond the commands extended beyond the year of office. These ex-
term ot

.

J J

office. tensions ot prorogations, however, could not like the dic-

tatorship be dispensed with. The great and constantly

increasing distances from Rome at which war had to be

carried on, the difficulty of successfully prosecuting the

military undertakings of one general by a second or third

successor to the command, often caused the danger to be

overlooked with which official power resting long in the

hands of the same person necessaiily threatened the repub-

lic. Thus it happened that, especially in the Hannibalic

war, the Scipios, Marcellus, and Valerius Lasvinus held

commands for lengthened periods. But after the conclu-

sion of that Avar, the opposite practice seems to have been

pursued in Spain, Liguria, and in the East, not for the

benefit of the military operations, but at least in the

interest of the nobility, who, in spite of occasional diffi-

culties with refractory generals, managed on the whole to

maintain the authority of the senate over single families,

and that of the civil over the military j)ower.

Origin of The most important reformatory movements of the

entire period were effected without acts of formal legis-

lation, merely by the official practice of the executive

magistrates. These magistrates, acting of course not as

independent legislators, but with the consent and sanction

of the senate, or rather by order of the senate, and with

the subsequent approval of the people expressed or implied,

introduced reforms of great weight and importance, simply

by adopting new rules in the adniinistration of their re-

spective departments. This was the case especially in the

periodical recasting of the list of citizens by the censors.

We have already seeu that we must ascribe to the latter

the Social

war,
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the reforms in the constitution of centuries as well as in CIJAP.

the assemblies of tribes. • All these innovations must be v_^. ,.

'—

^

looked upon not as measures resolved upon by the censors

upon their own responsibilit}', but as reforms maturely

considered in the senate, adopted by the majority in that

body, shaped so as to suit the circumstances of the time, and

finally confirmed and consecrated by the solemn religious

ceremony of the ' lustrum ' which gave them the sanction of

the gods. To organize the body of citizens in their tribes

and classes was the most important of all measures of re-

form. The two great parties which had at all times

divided the state, though sometimes their enmity seemed

interrupted by long periods of truce, came at last into

direct collision, when the reception of the whole of Italy

into the body of Eoman citizens could no longer be post-

poned. The question could not be settled by discussion

and compromise. The passions of both parties were roused,

and the Social war, the most terrible of all that ever

visited Italy, determined the last reform of the comitia

tributa, by opening the thirty-five Eoman tribes to all the

Italian allies.

Private like public law was developed not so much by Growing

means of formal legislation as by the magistrates, who th^senate

with the approval of the senate and the people, the two

principal factors of public life, issued the so-called

praetorian edicts or rules of law by which they declared

that they would be guided in their decisions.- All the

changes thus efi'ected in the principles and practices of the

constitution were made in one direction ; they tended to

increase the power and the authority of the senate as the

organ of the nobility. Whilst the co-operation of the

people, which was theoretically indispensable, sank steadily

to a mere formality, the actual decisions in all important

questions were more and more left to the senate, which

from a merely deliberating and consulting body thus

became practically supreme.^ But the senate was in point

of fact only a committee of the nobility. The rule of the

' Above, pp. 17, 35 ff. - Above, p. 121. ' Above, chap. ii.
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BOOK senate was the same thing as the rule of the nobility, and

»_ / _^ it was omnipotent as long as individual members of the

aristocracy placed themselves at its service. When in the

following period a defection took place, when the Gracchi

and their adherents sought the salvation of the Roman
state in a policy differing from that which the senate had

hitherto adopted, and failed to convert the senate to their

oj)inion, they were compelled to take their position on the

popular rights, and to combat the senate with weapons

which, though legal at one time, had now been practically

laid aside, and were no lono^er acknowledo^ed as legitimate.

These attempts, therefore, might lead to passing triumphs,

but not to a decided and permanent victory.

Political The predominance of the nobility in the senate is,

the Eoman therefore, the characteristic feature of the time. It

nobility. increased with, the growth of the state and reached its

culminating point after the Hannibalic war.^ The Roman
republic owed to it glory, power, and dominion, and

though it was far from faultless, we must confess that it

performed what under the same circumstances no other

form of government could have performed. In the whole

history of the world the Roman aristocracy never has had

its equal. ^ The Roman nobles, not scattered over a large

surface, but living together in one locality and associated

as members of one assembly, appear almost like one family,

governing the state through one great family council. The

* Sallust, Jttgurtha, 41,7: Paucorum arbitrio belli domique agitabatur :

penes eosdem serarium, provincise, magistratus, glorise triumphique erant

:

populus militia atque inopia urgebatur: prsedas bellicas imperatores cum
panels diripiebant.

- Comp. Mommsen, Eöni. Gesch. i. p. 802, n. Perhaps the best represen-

tative of a noble Roman family was Q. Caecilius Metellus, of whose funeral

Pliny, Hist. Nat. vii. 45, relates: Praeter honores amplissimos cognomenque a

M.-xcedonia a quatuor filiis illatus rogo, uno prsetorio, tribus consularibus,

duobus triumphalilms, uno censorio. Comp. Vellei. Pat. ii. 11 : Ut paullo

ante Domitiae familise ita Csecilise notanda claritudo est
;
quippe intra duode-

cim ferme annos huius temporis consules fuere Metelli, ant censores aut

triumpharunt amplius duodecies. Well might the honest poet Nsevius say the

Metelli were predestined by fate to become consuls. Is there in all modern

history a noble family which in one generation has seen so many of its mem-

bers fill the highest offices of state ?
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traditions inherited from their ancestors, their maxims, CH.\P.
\VI

habits, and routine of administration, had a stability, a de- .- ^
'_^

cision and consistency, which remained firm and unshaken

under tlie heaviest blows. ' Never to despair of themselves '

was the maxim of these men, and this determination

was no contemptible substitute for genius which they did

not possess. If individual members of this nobility made

no very imposing figures, but disappeared in the mass,

that mass was on the other hand throughout pervaded

with patriotic sentiments and with an average ability,

which to gain great objects could dispense with individual

greatness.

For every Eoman the first duty was to serve his Political

country ; but with the nobility this service demanded the
[[^'g ^]^|^^an

whole of a man's life, to the exclusion of almost every other noble«.

claim. Even before the Claudian law had decreed that

the members of the senatorial families should take no part

in trade and navigation for the sake of gain, it had been

the custom for them to restrict themselves to agriculture

and the service of the state. They were, therefore, well

qualified to be the cultivators and teachers of political

wisdom. Their j^outh was an apprenticeship to public

business, first in their paternal house, where they heard

what their fathers, their elder brothers, and relations

thought on pending questions ; then in the field, where

they had a privileged position in the military suite of the

commanders, and could practically study the art of war

;

afterwards in the lower magistracies, beginning with the

qusestorship which brought them into constant business

relations with the consuls, and prepared them for the

higher offices. They found the road which led from one

step in official life to another made easy for them, and

were burning one and all with the desire to reach the

highest round of the ladder, to add new consular dignity

to their houses, and finally to spend their mature age in

the service of their country as members of that august

body which ruled the destinies of the empire.

Every ruling nobility draws a line of demarcation
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BOOK between itself and tlie rest of the people. The Eoman
> ,J - nobility watched most anxiously that no one should be
Lxelusive-

j-eceiyg^j from outside without a good claim for admission,
ness or the =

_ _

Kliman although no ' g-olden book,' as in Venice, registered the

'
^^^' names of the noble families, and was irrevocably closed to

all new comers. On the contrary, every Roman who

obtained a high public oflfice through the confidence of his

fellow-citizens was thereby received into the privileged

body. But how small was the number of those who thus

rose from the mass ! Flaminius, Varro, Glabrio, Lselius,

and Cato, were the only eminent names added to the

aristocracy since the war with Pyrrhus. In this more

than in anything else the real insignificance of the popular

elections becomes evident. For even these men rose to

their dignities not through merit alone or by recommend-

ing themselves directly to the people, but through the

patronage of old aristocratic families ; Cato, for instance,

through that of tlie Valerii, Leelius and Glabrio through

that of the Scipios.

Short- The jealousy with which the Roman nobility tried to

ne^ssoithis keep off intruders was a great political error and turned

policy. out to be an element of weakness. By a general law of

nature no close societ}' or class which keeps off the influx

of new blood can flourish or even continue to exist. Ex-

perience shows, moreovei", that new members admitted

into a privileged class are generally the most zealous

champions of the special privileges of that class to which

they have gained admission. Nothing would be a greater

mistake than to look upon Cato as an enemy of the

aristocratic rule. On the contrary, his whole policy tended

to preserve things as they were, and if possible to restore

and to revive what was past and lost, the ideal to which a

true nobility of birth always clings. Men less narrow-

minded than Cato, but equally firm and ready to be her

champions, would have vied to swell the ranks of the

nobility, if the latter had not blindly mistaken their own

interests and excluded them.

But the true interest of the republic would have re-
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quired still more than tlie liberal admission of Roman CHAP.
XVI

commoners to the ruling class. In the Punic wars the -_

—

,~—

-

time had come when the same reform ought to have taken
,j/g?,u^j!;ug

place with regard to the allies which more than a hundred Canilius

years before had admitted the most eminent plebeian fami- gel^tJolor

lies to the nobility. During the Hannibalic war, when the ^^
f^^*^.

Romans had learnt to value the importance of the Italian the senate.

allies, the proposal was made by Spurius Carvilius, a

farsighted statesman, and a moderate reformer like C.

Flaminius, to receive into the senate two representatives

from every Latin colony.' If this proposal had been ac-

cepted, it would have been the beginning of a kind of

representative constitution, which might possibly have

preserved the Roman state in its republican form, and

have averted the terrible sufferings of the Social war.

But in this matter the Roman nobility were blind.

They could not consent to share with their subjects the

dominion of the state, and what, no doubt, they valued

still higher, the material advantages of that dominion.

For it cannot be denied that the patriotism displayed Selfishness

by this Roman nobility was closely allied with a coarse
^f ule^

^

selfishness. They never scrupled to abuse their political nobility,

position for their own personal interests. How did the

noble .families obtain the enormous wealth that raised

them so high above the mass, although the ordinary

means for acquiring riches were forbidden to them ? Evi-

dently they availed themselves of the oj^portunities offered

them by the possession of power in peace and in war, by

the privilege of disposing of booty, of conquered territories,

of subjected or allied towns and peoples.'^ On every page of

the Roman annals we can read that the nobility with reck-

less effrontery appropriated public property to their own
use. It is reported of a few men, and as a rare virtue, that

they did not think of their own profit.^ Most of them, we
' Vol. ii. p. 287.

- See the passage quoted from Sallust, p. 312 ; Prasdas bellioas cum paucis

diripiehant.

^ Of Scipio ^Eniilianus it is reported by Livy, epit. 57: Scipio amplissima

munera inissa sibi ab Antiocho, rege Syrise, qnum celare aliis imperatoribus
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BOOK can take for o:ranted, did not foi-fjet themselves when thev

,
.

.

distributed the booty anionic the soldiers, centurions, and

horsemen. We should like to know to what proportion

they thoug-ht themselves entitled when they allotted to the

centurion twice and to the horseman three times the share

of the legionary soldier. Nothing j)^GOCCupied a Roman's

attention more thaii the care for the increase of his pro-

perty ; and as, even in the good old time, we hear that acts

of dishonesty and peculation are unhesitatingly ascribed to

the foremost men, so these charges increase during the

time with which we are better acquainted to such an ex-

tent that men above suspicion, like Cato, appear to have

been the rarest exceptions.

Modes of The wealth accumulated by plundering the enemies,

popular the subjects, and the state itself, was partly employed as a
lavour. political Capital to obtain new posts of honour for the

family, partly to live in the style required by the fashion

of the day. The former end was gained by a splendid

liberality shown in the exhibition of public games, which

had become more and more indispensable for courting the

favour of the people. Year after year the magnificence of

the chariot races, gladiatorial combats, wild beast hunts,

and dramatic representations increased. Whoever offered

the newest, the most striking, and the most abundant

amusements became the favourite of the people and could

reckon upon their gratitude. The same object was gained

by shows connected with triumphal processions. These

were not only spectacles for the curious, and not only an

expression of joy at national victories, but they served

more especially to exalt the triumjohator before the people,

to flatter his vanity and that of his family, and to mark

him as a great man. The eagerness with which Roman
statesmen longed for the distinction of a triumph became

an uncontrollable passion. Whoever had a shadow of a

regum raunera mos esset, pro tribunali aceeptunim se dixit, omniaque ea

referre qusestorem in publicas tabulas iiissit, ex lis se viris fortibus dor a

daiurum.
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pretension to such an honour importuned the senate with CHAP,

his claims, laboured to place his exploits in the most -_T ^
'.^

favourable light, to extol and exagfgerate his successes,

and never rested until either by his own influence or that

of his friends he had obtained permission to celebrate a

triumph, or at least an ovation. The most violent dis-

putes would arise if any personal opponent questioned

such claims, and sought to show that the alleged suc-

cesses were imaginary or too insignificant, or even that

they were altogether fictitious.^ If the pretensions of a

claimant were too palpably based upon mendacious reports,

and if the senate could not with decency allow them, it

sometimes happened that the disappointed generals

marched in triumph^ up the Alban mount, where they

were beyond the control of the civil government, and could

indulge their vanity in the exercise of their military im-

perium. At length the senate endeavoured to guard

against unsubstantial claims by resolving that a triumph

should not be accorded to any commander who had not

slain at least five thousand enemies. The only result of

this restriction was that the menda'iious reports were

swelled to the required proportion.

Next to triumphal processions the Roman nobles in- Memorial

dulged their love of self-glorification on days of solemn ments

thanksgivings decreed by the senate. These days served,

in reality, not a religious purpose, but the most vulgar

personal vanity. The same must be said of temples which

generals vowed in time of danger, and afterwards built,

partly at their own and partly at the public expense, as a

' Liv. xxxviii. 47, 5: Triumphavit Q. Fabius Labeo, quern hosteni omnino

non vidi.s.se inimici iactabaut. Liv. xl. 59, 1 : Alter consuluna Q. Fulvius ex

Liffuri^'Tis triumphavit, quern tri^jimphum magis gratise quam rerum gestarum

magnitudini datum constabat.

''' Appius Claudius, the consul of 143 b.c., went further. He celebrated a

triumph in the town itself, in spite of the opposition of the senate and their

refusal to allow the expenses. He braved even the intercession of the tribunes,

who were going to pull him off the triumphal chariot, by clinging to his daugh-

ter, who was a Vestal virgin, and whom the tribunes dared not to touch. See

vol. iii. p. 424.
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-o,^-^T' standing proof of the victories wliicli they declared that

VI. they had gained.' To see the name of one s family com-
"

memorated on public buildings, in streets, aqueducts, halls,

basilicas, temples, and theatres, was the great desire of

every man who could hope to attain to the high offices of

state. Whoever failed in this object sought at least to

erect a statue or a portrait somewhere in honour of an

ancestor, if not of himself.^ The Eoman forum and the

places round the temples gradually became crowded with

monuments of this sort,* so that the censors were re-

peatedly obliged to interfere and to remove all monu-

ments erected without public authority.* This morbid

vanity was fostered by the custom of striking family coins,

of naming laws after those who had proposed them, and of

calling the years by the names of the consuls. In the

time of Scipio the elder a new practice sprang up, that of

honouring victorious generals by adding the name of the

conquered country to that of their family. The name of

Africanus is the first in this list, but it was soon discovered

that with a little ingenuity men of the earlier period

who happened to have a geographical surname, such as

ridenas or Coriolanus, could be passed off as conquerors

of the respective places.^

Whilst the family pride of the nobility was thus puffed

up with historical documents, the funeral orations (lau-

' This is illustrated, among other examples, hy that of M. ^milius Lepi-

dus, a man of the highest nobility, who was twice consul, and moreover censor

and pontifex maximus, and six times in succession princeps senatus. In a

campaio^n against the Ligurians (187 b.c.) he had met with so slender success

that he could not ventm-e to ask for the honour of a triumph or a day of

thanksgiving (a supplicatio). Nevertheless he had vowed two temples, one to

Diana and the other to Juno Regina (Liv. xxxix. 2, 9), which he dedicated

eight years later (Liv. xl. 52, 1).

- Manius Acilius Glabrio, the conqueror of Antiochus in the battle of

Thermopylae, had vowed a temple to Pietas. This temple was dedicated in

181 B.c. by Glabrio's son, on which occasion a gilt statue of him was erected,

the first of that kind that was seen in Rome, representing not a deity but a

man. (Liv. xl. 34, 5.) Compare the boasting tablet erected (174 b.c.) in his

own honour by Tiberius Gracchus iu the temple of the Mater Matuta. Liv.

xli. 28, 8. ^ Vol. iii. p. 354, n. 2.

* Above, vol. iii. p. 426. * Vol. ii. p. 43, n. 4.
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dationes) and family chronicles formed the beginning of an CHAP.

historical literature. This literature plainly bears the ^

stamp of its origin. The annals of Fabius and his sue- ^e<^ordsof

cessors could never have been written if the different patrician

families had not formed almost independent communities "^"^ ^
^*

within the commonwealth. They made the history of a

family the central portion of their narratives, and filled up

their pictures with secondary characters and a general

background of national events. Thus the greatness of

the Koman aristocracy, which characterises the whole

internal and foreign policy of the republic, has impressed its

peculiar stamp on the national annals. As the history of

despotic countries is to a great extent the personal nar-

rative of the doings of the successive despots, so the

histoiy of Eome is the sum total and the working up into

one connected story of the chronicles which recorded the

exploits of the great families.

The literary taste of the Roman nobles had an exclu- Roman

sively practical tendency. They liked to dwell on social,
ijter°ture

historical, and political questions, and turned away from

all mere creations of the imaginative faculties. Poetical

fiction was contemptuously left to foreign slaves or to

freedmen. A Eoman statesman, it was felt, should devote

himself only to those branches of literature which dealt

with public affViirs upon which the greatness of his family

was founded, such as national history and law. Whoever
took pleasure in light literature, especially that of Gi'oece,

was looked down upon by the representatives of the genuine

Roman spirit as an apostate, and his name was pronounced

with some degree of contempt.

In spite of this antipathy the influence of Greek taste Roman

became steadily greater, especially because it served as an
"rt^""''

°

instrument to amuse the people in the public games and

to adorn the houses of the great. Although the Romans
had not taste enough to understand fully and to appre-

ciate the great productions of Greek artists, it was never-

theless thought necessary in fashionable circles to place

celebrated marble statues in houses and gardens, and to



320 ROMAN niSTORY.

BOOK be acquainted, at least to a certaiii extent, with Greek art

. ^—. and literature. This irresistible influence of the Greek

intellect is most distinctly manifest in the life of Gate,

who, although he always prided himself on being the

champion of genuine Roman virtues and principles, and

although he ostentatiously professed supreme contempt for

everything foreign, nevertheless diligently studied the

Greek authors and tried to make use of them in his own
writings and conversation.

Personal It was not only the position which the nobility occu-

tionsofthe pied in the state, together with their wealth and their in-
fcenators. clination to adopt the Greek standard in literature and

art, that distinguished them from the mass of the people

as a higher class of citizens. Their exalted rank was in-

dicated and was unmistakably impressed ujDon the vulgar

mind in all the transactions of everyday life by a pecu-

liar dress which only men of senatorial dignity were allowed

to wear. The broad purple stripe of the senatorial gar-

ment and the red shoes had always marked the ruling men
among the mass of people in the streets and markets ; but

it was not until the year 19 i b.c., in the second consulship

of Scipio Africanus, that particular seats were reserved for

the senators in the representations of dramatic plays, so

that in these solemn assemblies they were clearly marked

as privileged men separated from the mass of the people.

It is surely a proof of the acknowledged dominion of the

senate that such an innovation, which directly offended the

republican feeling of equality, could be introduced by a

mere decree of the censors, and moreover introduced so

effectually that we do not hear of any later attempt to set

it aside. Even Cato, whose censorship followed imme-

diately after that of Scipio, did not interfere with it, and

probably he was far from finding fault with the proceed-

ings of his predecessor in oflSce, which he could not help

regarding as the natural public recognition of the position

of the senate as the actual ruler of the state.

During the whole of this time we hear nothing of any

opposition to the government resulting from difference of
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political principles.' All the disputes tliat occurred were CHAP.
XVI

simply personal quarrels.^ Tlie great questions which an- » ,_J .

nually agitated the community were, whether a Fulvius or 4';'ri®°':®
^^

a Cornelius was to be consul, or preetor, or jedile, or censor, cord.

There was plenty of animosity and intrigue, but no great

constitutional question was ever touched.^

The power exercised by the nobility over the state Aggran-

reached its highest point in the domineering position of of tim

the Scipionic family. The most important questions of Scipionic

internal as well as foreign policy turn upon the rivalries

of this family with a few opponents, such as Flamininus

and Cato. But no political principle can be discovered in

this opposition. Cato's hostility to the Scipios was by no

• Sallust, Hist. i. 8 : Maxima coneordia egit populus Romanus inter

secundum ac postremum bellum Carthaginiense. lb. i. 9 : Discordiarum et

certaminum utrimque finis fuit secundum bellum Punicum. There was all this

time no such thing in Rome as a reform party. Mommsen himself, who often

speaks of such a party (Bom. Gesch. i. 828) without seeming to entertain a

doubt of it, is yet led to admit (p. 833) that we ' fail to discover by what high

political aim it was led.' And again, vol. ii. pp. 72, 74, he comes to the same

conclusion,

^ The rivalries, disputes, intrigues, related by Livy are so frequent that

quotation is unnecessary. As a notable instance may be mentioned the per-

sonal quarrel between the senate and the consul Popillius, 173 b.c., related by

Livy, xlii. 7-10. See vol. iii. p. 262.

^ One sign of the absence of parties opposed to each other on fundamental

questions is the great niimber of rival candidates for election. When a country

is deeply agitated by great constitutional questions, all minor differences are

merged, and only two parties confront each other, each of them putting forth

its best champions. When one party becomes dominant, and ceases to appre-

hend serious opposition, personal ambition finds a pretext in small matters

for opposing rival candidates of the same party. Thus we find instances of

election contests in Rome when no principle was at stake, as Liv. xxx. 7, 2
;

XXXV. 10; XXXV. 24, 4; xxxvii. 47. 6; xxviii. 57, 9; xxxix. 32, 5; xxxix.

39, 1; xli. 28, 4; xliii. 14, 1. To illustrate what paltry matters often set

men of the same party asainst each other, we will refer to the enmity

between the censors of 179 b.c., ^milius and Fulvius. Their personal

animosity against one another was notorious. When therefore, in spite of this

animosity, they had been elected to the same office, the leaders of the senate

used their eloquence and influence to induce them to compose their quarrel, at

least so far as was required by the duties of the office in which they were

colleagues. What had set these men against each other ? It was no political

difference of any sort. 7l<]milius had been twice thwarted by Fulvius when he

was a candidate for the consulship; in revenge he had opposed him unfairly,

and had tried to deprive him of the honour of a triumph. Liv. xxxix. 4, 3 ;

x\. 45 f.

VOL. IV. T
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BOOK means directed against the cause tliat they defended, but

r-—• against the measures which, they adopted on every oppor-

tunity to increase their influence. Cato was just as much
an aristocrat and a thorough Eoman as Scipio the Elder

and Scipio the Younger ; and if Flamininus was a friend

of the Greeks, as has been so often and so loudly pro-

claimed, Cato has a right to be called so too.

Political "pj^g domestic power of the Scipios contained in it the
power of ^

^

'

theScipios. first real danger for the maintenance of the republic.

During the Hannibalic war they exercised a kind of here-

ditary^ monarchical power in Spain, and decidedly stood

out as distinct from the great number of other noble

families. In the general bearing of the Elder Scipio, espe-

cially in his relation to the senate, we can perceive a self-

esteem, pride, and contempt of the law that characterise

the born ruler. For fifteen years in succession he held the

most honourable post that a Eoman, without being a

magistrate, could hold—namely, that of foreman of the

senate {princeps senatus). He seemed destined to be a king,

and he might have become one had he not lived too early.

But we may reasonably doubt whether, in spite of his am-
bition, the idea ever occurred to him that it might be pos-

sible to overthrow the republican order of things. Such

ideas ripen but slowly in a state which has gone through

a natural development. Tt can take root only on the ruins

of a worn-out and overthrown constitution.^ But during

the Hannibalic war Rome was still in a healthy condition.

A statesman attempting to assume monarchical power

would have been considered and treated as a madman.

Apart from this, Scipio was convinced that the aristocratic

form of government was the best, and therefore, even had

he been able to rule Eome as a sovereign, he would have

disdained to act as demagogue, by which means alone he

' Even at the present time, when monarchical government is the rule in

Europe, the idea of establishing it in republican Switzerland or republican

America cannot enter into the head of a sane politician of those states. In

Rome it was still less likely at a time when the monarchies with which the

republic was practically acquainted were either barbarous countries like

Numidia, or the effete remnants of Alexander's empire.
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could have obtained tliis end. He contented himself with CHAP.
XVI

occupying a high position as the greatest among the great ^_
, _.

men in the republic, with impressing ' his own will and

conviction upon the government, with exacting homage

and flattery from ordinary politicians, and considering

himself better than every one else.^ This was naturally

not the way to remain in the high position which he had

gained through the great victory over Hannibal. After

the peace with Carthage Scipio almost disappeared from

the scene of action. His talent for political controversy

was not to be compared with his military ability.^ When,
ten years after his first consulship, he applied for a second,

he gained his election, it is true, but he could not obtain

an employment in which he might have upheld his repu-

tation as the first general of his time. Although a war

with Antiochus was impending, and Seipio's old antagonist

Hannibal, Jiow in the service of Antiochus, had again to

be encountered, the senate ordered the- consuls of the year

to undertake the administration of Italy, and Scipio, him-

self condemned to inactivity, had the vexation of witness-

ing the triumph of his two principal political opponents,

that of Cato over Spain and that of Flamininus over Ma-
cedonia. The establishment of some colonies and the re-

ligious celebration of a ' sacred spring '
* were not tasks to

satisfy the ambition of a Scipio.

When his second consulship had passed without being Opposition

marked by any memorable event, Scipio endeavoured to the^"
"^

procure the consulship for the year 192 b.c. for his cousin Scipios.

Publius Scipio, and for C. Lselius, a client of his family,

but he had the mortification of being worsted by his oppo-

' According to Livy (xxxviii. .54, 6), the friends of liberty complained of

the ' rec/num in senatu Scipionum.' Seneca, who, we must not forget, was
taught by history what Seipio's contemporaries did not know, expressed his

opinion of the monarchical tendency of Seipio's policy thus : Aut Scipio Eomse
decsse debebat, aut Roma sine libertate. Seneca, Epist. xiii. 1, 1.

" Liv. xxxviii. 52, 2. Gellius (iv. 18) calls him ' altns animo atque macni-

ficx>s et sui conscientia subnixus,' and he ascribes to him 'fiihicia atque

exsuperantia ingens.'

' Livy, xxxviii. 53, 9, calls him : bellicis quam pacis artibus niomorabiüor.

* Liv. xxxiv. 43.

T 2
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BOOK nents. Neither of the candidates whom he patronised

/ __. was elected. The defeat was felt the more keenly, as one

of the successful candidates was Lucius Quinctius Flami-

ninus, the brother of Titus, who, as the conqueror of

Philip, was Scipio's chief rival for military glory.^ Not

until two years later, after the beginning of the Syrian

war, did Scipio succeed in bringing about the election of

his incompetent brother Lucius Scipio to the consulship

for 190 B.c., by undertaking to accompany him as legate

into the field. In this election, as well as in the arrange-

ment for conducting the war, we can see how the family

influence of the Scipios determined the action of the state.

But the Scipios were soon to learn that in the nobility

there were forces which baflBed their control. After the

conclusion of the Syrian war their personal opponents,

at the instigation of Cato, directed a formidable attack

against them, and the two great public trials in which the

most prominent family of the Roman nobility was pulled

down from its high and overbearing position produced a

great and beneficial effect. To these trials it is principally

due that the danger which threatened the republic was for

a time averted. The impeachment of the Scipios was a

forcible and effective protest against the presumption of

men who dared to show some inclination to play the masters

in a free state. Yet even this violent struggle cannot be

said to have been undertaken in the interest of abstract

prillciples. It was a personal dispute between an over-

powerful family and that part of the nobility which was

endeavouring to remove the influence of this family and

maintain some sort of equality among all the noble houses.

The leader of the party hostile to the Scipios was M.

Porcius Cato, a man who was enabled to take a prominent

' Liv. XXXV. 10. This is one of the instances of elections hotly contested

by rival candidates of the same political party who opposed each other on

merely personal grounds. See above, p. 321. Livy says: In exitu iam annus

erat, «t ambitio magis quam unquam alias exarserat consularibus comitiis.

IVFulti et potentes petebant patricii plebeique .... sed omnium oculi in

Quinctium Corneliunique coniecti .... ceterum ante omnia certamfn accen-

debant fratres candidatorum, duo clarissimi aetatis suae imperatores, &c.
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position in political life, not by hereditary wealth or the CHAP.

influence of his family, but solely by his personal energy, ^ /
.

,
'

his indefatigable activity, his undaunted spirit, his stern jy^^^p^p.

and genuine Roman virtues. He knew and had often cius Cato.

practised the art of employing the law and the sense of

justice of his fellow-citizens for his own ambitious pur-

poses, and he could thus make his own virtues serve his

political ends. He constantly advocated the good old

habits of moderation, self-control, and justice, and so at-

tained to greatness in spite of his slender abilities. By
running down his rivals and unmercifully exposing their

faults, he came to the front, and actually succeeded in ob-

taining one after another the highest offices of state.

After his consulship, in which, according to his own Cato's

account at least, he had thoroughly conquered Spain, Cato ™f"T^

had in 191 b.c. gone to Macedonia as legate to Acilius the censor-

Glabrio, and had contributed to the forcing of the pass of
'^'

Thermopylae ' by making a circuit and attacking the enemy
in the rear. After this exploit he had hastened back to

Eome before his general, in order to slanu^r him and to

place his own services in the most brilliant light. In the

following year Grlabrio celebrated a triumph, and at once

applied for the censorship. Cato competed with him for

the same office, and to clear the road for himself he sup-

ported as witness a formal charge against his rival for

having appropriated to his own use a part of the booty

made in the war. Doubtless the accusation was well

founded, and Cato's share in it would have been honour-

able for him if it had been brought forward from a pure

sense of justice and not as an electioneering manoeuvre.

Glabrio, to escape condemnation, withdrew from the can-

didature, and Cato thereupon dropped his accusation when
it had answered its object. By his hostility to Glabrio,

who was a client of the Scipionic family, he had entered

into a direct opposition to this powerful house. It

was probably the result of their great influence that in

spite of his skilful assault on his rival he himself lost

' Vol. iii. p. 125.
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BOOK
VI.

Cato and
theScipiüs.

Tlie war
indemuity
of An-
tiochus.

Ill's election. The censors chosen for 189 b.c. were M.
Clandius Marcelhis and T. Qninctius FLimininus. Cato,

however, could not submit to the loss of an office which

would enable him to display those virtues on which he

particularly prided himself. The toil of years might be

needed before his end was attained ; but he never thought

of shrinking from the task, and he directed his whole

energy to this one aim with iron perseverance. The

victims of this dogged determination were his personal

enemies the Scipios, the prize at stake was the censor-

ship, and the final result was the surname ' Censorinus,'

which has remained his title of honour in the histor}^ of

Eome.

That the Scipios would oppose his candidature, Cato

could easily foresee, and he was probably prepared for a

sharp struggle. But what gave peculiar asperity to the

fight was the circumstance that his competitor for the

censorship was no other than Lucius Scipio himself, the

conqueror of Antiochus, who, though a man of no par-

ticular merits and no ability, became a dangerous rival

through the splendour and power of his family, and, above

all, through the high position of his brother Publius.

Besides, Lucius Seipio had just returned as the conqueror

of the powerful king of Syria, and had with great magni-

fi-cence celebrated a triumph (188 b.c.), which far surpassed

the show which Cato had exhibited a few years previously

on his return from Spain.

The first attack upon the Scipios was made in the

senate in the following year (187 b.c.) by two tribunes of

the name of Petillius.^ They demanded an account of the

disposal of certain sums of money during the Syrian war,

especially of the three thousand talents which Antiochus

had paid down as a preliminary payment towards the war

contribution of fifteen thousand talents imposed upon

' Polyb. xxix. 9a ; Gellius iv. 18. Livy, following the account of Valerius

Antias, commits the error of speaking of an accusation before the people. Liv.

xxxviii. 50. On the date of the proceedings see Liv. xxxix. 6, 4, audMommsen,

Forschungen, ii. p. 480.
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liim. Lucius Scipio had used this sum for military pur- CHAP,

poses, and it could not have been difficult for him, under , \ " ^

ordinary circumstances, to convince the senate—the su-

preme financial authority—that it had been employed in

the interest of the state and not for his own private ad-

vantage.^ The inquiries into such matters v^rere generally

not very strict and searching ; nor could they be so, since

the control of the employment of such sums was not in

the hands of independent authorities,^ and as the senate

was after all obliged to be satisfied with the statements of

a consul or his subordinate. Thus, whether Lucius Scipio

was or was not perfectly innocent, he was prepared to give

the desired information. But the manner in which it was

demanded by Cato's friends might seem to imply an as-

sumption of his guilt. It certainly showed want of

confidence, and offended the pride of Scipio Africanus.

Although not he, but his brother, was the person called to

account, he took the insult as directed against himself;

and instead of laying the account books before the senate

for inspection, he tore them in tatters, and cast them at

his opponents' feet.

Such theatrical fencing was not calculated to beat Tactics of

off the attack. The senate, being merely a consultative «"^^':'"^
' Ö J bClUlO.

body, could do nothing more if Scipio refused to give

further explanation in the matter ; but, at the same time,

they could not thus suffer themselves to be branded by

men who, after having laid down office, were no more than

private citizens, and liable to give an account of their

official acts. The senate had no direct judicial authority,

but by roundabout means it was not difficult to apply the

penal law in such a manner that the senate itself might

practically dictate the sentence.

To effect this object, two tribunes, both called Petillius,

' On the duty of the magistrates to account for suras of money which they

had received either from the public treasury or as Looty of war, see Mommsen,
Rom. Staatsr. i. p. 89. Forschitngen, ii. p. 432.

^ The quaestors, who were the paymasters in the army, wer« generally so

dependent upon the consuls that they might bo looked upon almost as subor-

dinates.

8cipio.
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were induced to bring the matter before tbe people.' A
motion was introduced by them into the comitia tributa,

to the effect that the senate should be called upon to ap-

point a special commission for the purpose of investigat-

ing and eventually punishing ^ the embezzlement of public

funds in the war against Antiochus. Cato supported

this motion with all the power of his eloquence, and in-

duced two tribunes—Quintus and Lucius Mummius—to

give up their intended intercession ; so that the motion

' The motion of the tribunes and the consequent indictment of L. Scipio

were an immediate consequence of Seipio's refusal to justify himself in the

senate by producing the books of accounts. Livy justly represents it as

standing in direct connexion with the discussions in the senate. It must

therefore have taken place soon after that scene in the senate, and it is

impossible that, as Mommsen thinks {Forschungen, i. p. 479), two years

should have elapsed before Cato and his friends replied with a formal

indictment to the haughty conduct of P. Scipio. The date given above

follows, moreover, from the fact that the rogatio Pefilh'a must necessarily hare

been made in the year 187 b.c., at the end of which Cn. Manlius celebrated

his triumph (Liv. xxxix. 6, 4). For Manlius, to whom a triumph had long

been decreed (Liv. xxxviii. 52), did not venture to avail himself of this

permission, and to come to Eome for fear of the praetor Terentius Culleo, to

whom the conduct of the investigation had been entrusted, and who had

condemned Lucius Scipio. Manlius had remained outside the town, and only

celebrated his triumph in March 186 b.c., a few days before Terentius Culleo

laid down his office. Consequently the trial and condemnation of Lucius

Scipio, as well as the rogatio Petillia, and the discussion in the senate about

the embezzled war-contribution, must have taken place before that date

—

i.e.

in the year 187 b.c., in which Livy places all these events. We arrive at the

same result from another combination. Lucius Scipio celebrated his votive

games in 186 b.c. Liv. xxxix. 22, 8. These games were exhibited by Scipio

after his condemnation, as is generally admitted ; consequently the trial took

place 187 b.c. Finally, this is confirmed by the fact that Tiberius Gracchus,

who as tribune interceded in favour of Lucius Scipio, held his office in 187 b.c.,

and not two years later (Liv. xxxix. 5). It is absolutely necessary to fix the

trial of Lucius Scipio before that of his brother Publius ; otherwise we cannot

understand the course of events, or bring the account into harmony with

several points of detail which are chronologically fixed. We follow in this

arrangement Nissen {Untersuchungen über die Quellen des Liviu^, 1863, p. 217

ff.) in Opposition to Mommsen (Forschungen, ii. pp. 417-510), who, though he

rejects the chronology of Livy, adheres to the order in which Livy places the

two trials.

^ Liv. xxxviii. 54, 3 : Fuit autem rogatio talis, velitis iubeatis Quirites,

quse pecunia capta ablata coacta ab rege Antiocho est, quique sub imperio eius

fuerunt, quod eius in publicum relatum non est, uti de ea re Ser. Sulpicius,

praetor urbanus, ad senatum referat, quern eam rem velit senatus qua;rere de iis

qui prfetores nunc sunt.
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was unanimously agreed to by all the tribes. The senate CHAP,

was now authorised and compelled by a popular decree to . _ _

'_.

institute a formal judicial inquiry, and to nominate for

this purpose a number of men from their own body, who
were in fact nothing but a senatorial committee. The
president of this committee was the prsetor Q. Terentius

Culleo, who, although under great obligations to Publius

Scipio, because he had been released by him from Car-

thaginian captivity, seems nevertheless to have been

among the opponents of the accused. The court con-

victed Lucius Scipio, his qusestor Caius Furius Aculeo,

and a legate, Aulus Hostilius, of embezzlement {yeculatus),

and condemned them to restore the missing sums. Scipio

refused to give hostages for the payment, in accordance

with the law, and w^as about to be placed in confinement

when the tribune Tiberius Grracchus interfered and pre-

vented the execution of the sentence. The prsetor there-

upon seized the property of the condemned Scipio for the

benefit of the state. But this was the means of bring-

ing his innocence to light ; for it proved to be of such

moderate amount that the sum with the embezzlement

of which he was charged could not be realised.^

' There are two reports on the trial of Lucius Scipio, utterly contradictory

and irreconcilable, between which we are obliged to choose. The one which

we have given in the text is taken from Livy (xxxviii. 50-60, with the excep-

tion of a part from c. 55, 8, to 57, 8). The second is not contained in a

coherent narrative, but is preserved in several pieces, especially by Gellius, iv.

18, and vi. (vii.) 19, and in the note inserted in Livy's account (c. 55-57).

According to this second version, L. Scipio is accused by a tribime called

Minucius Augurinus before the people, as it would appear, in comitia tributa.

The primary source of this second version is unknown. Possibly, as has been

conjectured by Nissen and Mommsen, it is the old annalist Claudius Quadri-

garius. But if this should be so, it does not follow that every statement which

differs from this of Claudius must be unhesitatingly rejected. On the whole, it

is true that Valerius Antias deserves his bad reputation for mendacity. But his

mendacity consists chiefly in boastful exaggerations. He has no inventive

power. Now, as his report of the trials contains a mass of detail, with names

and facts which are perfectly in accordance with all that we otherwise know of

these events, I cannot see why it should be condemned z» toto. It has

not been proved by Mommsen that the legal proceedings, such as he describes

them, are irreconcilable with the forms of Roman law at that time in force.

At least I should not like to take upon myself to say that the old Roman
annalist's law was bad, and 1 therefore accept his account as substantially
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BOOK The object of tlie prosecution wliich Cato had had in

^ ,_1^ view seemed thus to be gained. His object had been to

tic'tk^f P^sh aside an inconvenieiit competitor for the censorship.

Lucius However, if he thought that he had already succeeded, he
'^'^ was mistaken. A political trial, even if it ends in con-

demnation, has not always in times of violent party

struggles the result of discrediting the condemned among
his adherents. On the contrary, it often urges them to

fresh exertions. To regain the credit he had lost, Lucius

Scipio resorted to a device which hardly ever failed to

secure the favour of the Roman people. He gave out

that in the war with Antiochus he had vowed to celebrate

his victory with public games, and that he now intended

to give these games.' He consequently entertained the

people for ten days with spectacles of various kinds

(186 B.c.). By this means his prospects for the censorial

election were more improved than they could have been

injured by the pi'osecution and condemnation. Cato ac-

cordingly was again compelled to resort to the penal law

as a means of defeating the election of the rival candidate.

Cato and Lucius Scipio was himself no formidable antagonist,

Seibio^^
but he became so by the support of his brother Publius,

the conqueror of Hannibal. This was the man against

correct. On the other hand, I have the feeling that the second version,

derived principally from Gellius, is in great pai't drawn from such composi-

tions as were made by teachers and pupils of rhetoric, and for wiiich the

famous state trials of the old time furnished the topics.

' As, according to Livy (ssxviii. 60, 8), the property of L. Scipio was

confiscated for the payment of his fine, it was necessary to explain huw he had

the means for exhibiting public games. One version was that he procured for

himself a mission to Asia for the ostensible objef't of settling disputes between

king Antiochus and king Eumenes ; that on this occasion he collected from

the Asiatic states money and performers for the games in ßome (Liv. xxxix.

22, 8). Another story, preserved by Pliny {Hist. Nat. xxxiii. 10, 138), relates

that the people in Rome voluntarily collected and gave him the money.

Probahly both these stories are fictions, concocted partly for the purpose of

explaining the fact that Scipio had the means for great expenses at his

disposal, partly to exalt him by showing how popular he was at home and

abroad. But we should not be surprised if, in spite of execution and confisca-

tion, Scipio had managed to secure money enough, and to place it beyond the

reach of his opponents. Should he have failed in this, his brother Publius,

wbo was enormously rich, would readily supply what was wanted.
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•whom Cato now directed his attacks. As Publius could CHAP,

not be made answerable for the application of the sum ^^ ,^I_^

which his brother had received, he was accused before

the tribes, at the instigation of Cato, bj the tribune M.

Nsevius^ (185 b.c.), of having been bribed by Antiochus to

procure for him favourable conditions of peace. ^ An accu-

sation of this kind, which in the very nature of the case

it was impossible to substantiate by evidence, could be

brought forward with a chance of success only before a

popular tribunal likely to be guided more by feeling than

by strict rules of evidence. But for the same reason the

accused had a prospect of gaining the victory over his op-

ponent by influencing the disposition of the public. This

Scipio endeavoured to do in a most characteristic manner.

Not by humble submission and fervent prayer, as was the

general custom of the accused, but with self-conscious

pride and contempt for his prosecutor, he spurned the un-

worthy imputation. It was easy for him to represent his

deeds in a brilliant light, and to connect his fame with

that of the Eoman people in such a manner that they

would necessarily seem to be lowering themselves if they

' The name of the tribune, M. Nsevius, as the accuser of P. Scipio, is given

by Gellius (iv. 18, 3), and confiimedby Cicero {Le Orat. ii, 61, 249). On the

other hand, Livy (xxxviii. 50, 4), or rather Valerius Antias, substituted the

two tribunes of the namePetillius, who had first brought forward the hostile

motion in the senate. This is a fundamental error, and the chief cause of all

the confusion in the narrative of the famous Scipionic trials. Instead of

keeping apart the three proceedings—viz. the inquiry in the senate, the

accusation of Lucius and that of Publius—and instead of relating them succes-

sively, Valerius, or somebody before him^ bundled them together into one great

attack upon the Scipios, begun and ended in one year. Thus it happened that

the real chronological order was inverted for tiie pui'poses of the narrative, and

that the name of Nsevius disappeared.

- Gellius, iv. 18, 3 ; Cum M. Nsevius tribunus plebis aceusaret Scipionem

ad populum diceretque accepisse a rege Antioeho pecuniam ut conditionibus

gratiosis ac mollibus pax cum eo populi Romani nomine fieret. Liv. xxxviii.

."jl, 1. The time of the trial must be fixed in the year in which Nsevius,

according to Livy (xxxix. 52,4), was tribune of the people—namely, 184 b.c.;

or, more accurately, the year between December 10, 185, and December 10,

184 B.c. The indictment of P, Scipio was no doubt planned and prepared by

his opponents before the election of Najvius, and was commenced without delay

after he had entered upon his office, perhaps before the close of I8ö b.c,
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r.oOK considered him capable of a base action.* When, there-

> _ / _ ^ fore, on the second day of the trial, Scipio appeared on the

market-place, he reminded the people that it was just the

anniversary of the day on which he had defeated the

greatest enem}- of the Eoman nation at Zama. It was

not fit, he said, to bring a charge on this day against the

man to whom it was due that the Roman commonwealth

still existed. He was not going to lower himself by lis-

tening to the insolent accusations of a vulgar brawler, but

he would render thanks to the protecting gods of his

country. With these words he left the forum and went

to the Capitol, into the temple of Jupiter, and thence to

his home, accompanied by the mass of the people, while

the tribune and his official attendants were left alone in

the market-place.
Voluntary This, it is true, did not terminate the prosecution.
exile of

' '

, . f _ ^ .

Scipio. Cato and his party were not the men to be intimidated by

rhetorical clap-trap. But the trial was postponed be-

cause the accused, on the plea of ill-health, left Rome and

retired to his country seat near Literuum. Scipio could

not make up his mind to ajDpear once more before the

people to clear himself of charges so fatal to his honour.

He was too proud to accept even an acquittal from the

goodwill of the multitude. His temper was soured with

the feeling of having his great services requited by in-

gratitude ; he spent the rest of his life in voluntary exile,

and died, without having returned to Rome,^ in the year

183 B.c.

' Liv. xxxviii. 50, 11 : lussus dicere causam sine ulla criminum mtntione

orationem adeo maguificam de rebus ab se gestis est exorsus, ut satis constaret

neminem unquam neque melius neque verius laudatum esse.

- When Lucius Scipio had been condemned to refund the sums unlawfully

appropriated, and had refused to give securities for the payment, an order was

given for his imprisonment. His brother Publius happened during the trial

to be absent as ' legatus' in Etruria. Upon the news of his brother's position

he hastened back to Rome, and by his zealous intervention obtained the inter-

cession of Sempronius Gracchus, one of the tribunes, in favour of Lucius

Scipio (Liv. xxxviii. 56, 8). This somewhat theatrical intermezzo looks

suspicious—nay, it is ntterly incredible on the assumption that the trial of

Publius was commenced before that of Lucius. If the character of the

haughty con(iueror of Hannibal is correctly drawn in the annals, we think it
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On his deathbed Scipio ordered that his ashes should CHAP.
XVI

not rest in the family vault outside the Porta Capena. Even ^ ,...'-^

in death he wished to remain away from his ungrateful
Jjfnesoftlie

country. When the historian Livy visited his grave in Scipios.

Literuum, he found his statue thrown down from its

pedestal. The star of the great family of the Scipios had

paled. Only once, in the adopted son of his own son, the

younger Scipio ^milianus, who passed from the family of

the ^milii into that of the Scipios, the name acquired

new military reputation, and then the family sank into

insignificance.

Scipio Africanus has been counted among the great Character

men of antiquity ; but that is an honour which he hardly scipio.

'"

deserves. A great part of the respect that he enjoyed is

due to the position of his family, which was then the first

in Rome. As a general he distinguished himself among
the mass of Roman commanders by daring to conceive

bold plans and contriving to execute them with spirit,

whereas the majority of them scarcely ever ventured

beyond the general routine. As a statesman he was with-

impossible that, after his disdainful refusal to submit to the indignity of a

public trial, he should have availed himself of the pretext of a senatorial

mission for the purpose of keeping out of the way ; even if we say notliing of

the small probability that Cato and the rest of his enemies would have

allowed the trial to break down through such a subterfuge. It is still more

improbable that Publius Scipio would have condescended to implore the inter-

cession of a tribune, especially if that tribune, as is reported of Gracchus, was

his personal enemy. On the other hand, the absence of Publiixs Scipio from

Eome during the trial of his brother Lucius can be admitted and understood if

we place his own trial after that of Lucius. In that case, being himself not

directly attacked or accused, but only annoyed at the charge brought against

his brother, a charge which he thought unfair and easy to rebut, he may have

chosen for a time to absent himself. His affection for his brother may even

have induced him to return and to intercede in his favour, which he could

never have done had he himself been under an accusation at the time. But, on

the whole, we are inclined to doubt the story of the intercession of Publius in

favour of his brother, and all that is connected with it. The speech of Tibe-

rius Gracchus, quoted by Livy (xxxviii. 56, 5), was, as Livy himself surmised,

cot authentic. It was a rhetorical composition of a much later period, and

cannot be used as historical evidence. It is even probable, as Mommsen sug-

gests {Forschungen, ii. p. 502). that the so-called speech of Gracchus was a

party pamphlet dating from the civil wars shortly before the murder of

Cseeiar.
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EOOK out oiäginal ideas, and too much taken up with personal

' r-— ' and family policy to devote himself with singleness of

purpose to the welfare of the state. At a time when the

wealth and integrity of the Roman people were decaying

more and more under the selfish rule of the nobility, he

neither endeavoured, like Cato, to arrest the increasing

degeneracy by legal or constitutional means ; nor did he

conceive the idea of a reform, like his grandsons, the two

Gracchi, who were unfortunately born too late to retrieve

the fate of the republic. On the contrary, he suppoi'ted

and strengthened the preponderating influence of the

nobility, and for his own person he ventured to claim an

exceptional and independent position. But his taste for

the exercise of irresponsible power was not seconded by

genius and audacity. Had he possessed these qualities,

he might, in point of fact, have secured for himself that

undisputed supremacy in the state which would have satis-

fied his pride.

^

^^i^^l^*^ When the dominion of the Scipios in the senate had
services

i
• t i

of Cato. been overthrown, Cato obtained the censorship (184 b.c.),

and from this time up to his death, for thirty-five years,

he remained, not the leader of the nobility (for such a

position was incompatible with the nature of the oligarchy),

but at least the man most influential in their councils.

Although his activity as an advocate both for prosecution

and defence, as a pohtical orator before the people and in

the senate, and finally as ambassador on various occasions,

was unceasing, he found time, nevertheless, to superintend

his own private affairs, to increase his property by commer-

cial speculations, to watch over and conduct the educa-

tion of his children, and to indulge in study and literary

labours. By his fearless attacks upon the political sins of

his contemporaries'- he made a great number of enemies,

' P. 8cipio died 183 b.c., -within the space of one twelvemonth after his

great rival Hannibal and Philopnemen. There has been much controversy on

the subject of the date of his death, caused by the divergence among the

classical writers themselves. In my opinion the point is definitively settled

by Mommsen {Forschungen, ii. p. 479 fF.).

2 Seneca, Epist. xiii. 2, 9 (87, 9) : Scipio cum hostibus nostris bellum, Cato

cum moribus gessit.
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and was himself accused no less than forty-four times ; CHAP,

but each time he had the satisfaction of being acquitted. ^
"

,

"
-

Like a bully, trusting to his own strength and skill, he

sought disputes on all sides, actuated, it is true, by the

conviction that he was fulfilling a public duty, but cer-

tainly not without the hearty satisfaction of seeing his

personal enemies wince and writhe under his blows. His

share in the impeachment of the Scipios is an example.

More unselfishness and noble-mindedness were displayed

by him in his attack on the wretched Sulpicius Galba, the

ruffianly butcher of the Lusitanians, whom he accused

before the people in his eighty-fourth year, a short time

before his death.^ We see plainly by Cato's course of

action what an important part political trials occupied in

the life of the Roman republic ; how they were calculated

to complete or to be a substitute for the imperfect control

to which the magistrates were subjected.^ We see that

no sufficient provision had been made to keep the body

politic in a sound and healthy condition, and that it was

absolutely necessary to adopt these partial and violent

remedies for the cure of evils inseparable from a form

of government which confided enormous discretionary

powers to men exposed to great temptations.

Hence forensic eloquence was, next to military service. Oratory of

the course of training for those who aspired to political *-'^''°-

honours. Cato had already learnt the rudiments of this

art in his native place, the country town of Tusculum,

and he continued his studies in Rome till he became one

of the most redoubted rhetorical gladiators of his time.

His political eloquence would have been a powerful

instrument in his hands, if he had chosen to exert his

great strength of will not for the preservation or restora-

' Vol. iii. p. 388.

^ This is the light in which we should look at the political trials so

frequent in republican Rome. Mommsen (7?. Gesch. ii. p. 73) represents

them as an abuse and a sign of decay. ' It became customary,' he says, ' for

beardless youths of noble birth, who wished to enter with eclat on public life,

to play the part of Catos with the crude passion of their puerile eloquence, and
by attacking some prominent and unpopular man to assume the character of

guardians of public law.' Granted that this often was the case, it does not

prove that state trials in Rome served no other and higher purpose.
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BOOK
VI.

Personal

character

of Cato.

tioii of worn-out institutions, but for reforms demanded
by the age. However, there is no evidence to show that

he was anything but a one-sided conservative. He saw
the greatness of Rome in the olden time,^ and he endea-

voured without success to bring this old time back. He
was earnest and sincere, but he was not always true

in action to the principles he professed. Although no

man in Rome was in the habit of putting so little restraint

upon his own tongue or pen,^ he constantly railed against

others for talking much. He boasted with blatant self-

sufficiency of his hostility to the Greeks, of his contempt

for everything Greek ; but he diligently studied Greek,

and culled flowers from the Greek Parnassus to adorn

his speech. He preached moderation and abstinence in

private life, but was as eager for pecuniary gain as any

Roman could be. His home and foreign policy was not

more guided by firm principles than his private life. His

magnanimity towards the Rhodians ^ contrasted strangely

with the ferocity which he evinced on all occasions to the

unfortunate Carthaginians. For him the ideas of rigfht

and wrong were determined by what, according to his

own notion, was demanded by the interest of the state.

If he had lived in the Middle Ages, he would probably

have turned zealot for the Romish Church, would have

preached asceticism and fanaticism, and his morals would

have been those not of general humanity, but of that

party of which he had made himself the champion.

It speaks greatly in favour of Cato and of his con-

temporaries that, in spite of his lack of personal amia-

bility, he never lost the universal esteem. If the younger

Scipio, as even Polybius reports, preferred keeping away
' Mommsen on several occasions speaks of a reform party as having

existed at Rome in Cato's age, and he represents Cato as the soul and leader

of this party
(
i?ö//i. G^eÄCÄ. i. p. 82ö). Yet he finds that there was after all

more noise and talking than action {ibid. ii. p. 73). The fact is, there was no

such party at that time, and if there had been, Cato would most assuredly

have been its bitterest opponent. He was a conservative to the core.

^ Cato's tongue was never quiet. Of his published speeches, fifty were

known to Cicero {Brut. 17).

» Vol. iii. p. 269.
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from the forum to making enemies by public accusations,' CHAP.

Cato deserves our respect for the defiant and manly spirit _^ ' ^

that animated him in his untiring contest with the vices

of the age. The man who thus acted as guardian of

public morals had to take care that his own life was free

from stain. He therefore practised the two virtues which

were then in Rome the rarest and the most highly

honoured, economy and honesty. He did not rob and
plunder the public property like others ; he exacted no

contributions from the subjects for his own benefit ; nay,

he was conscientious even to niggardliness, and by making
paltry savings exposed himself to the laughter of those

who looked upon extravagance and waste as noble failings.

In his own person and in his home he was a pattern of

simplicity, of frugality and decorum, which met with

universal admiration, but he was unfortunately imitated by

none. He was honoured even when dreaded as an oppo-

nent. His word always carried great weight, even if his

opinion did not prevail. The nation was proud of a man
who became more eminent the older he grew, as a repre-

sentative of the olden time, and he inspired admiration

by his inexhaustible bodily and mental vigour. After his

death his statue was erected in the curia,- and truly no
Roman had a better claim to this distinction than the

man who so worthily represented the genuine Roman
spirit.

In spite of the firmness of which the aristocratic rule The

boasted, signs of opposition became visible soon after the scipio!

death of the elder Scipio, signs which must be regarded

as the forerunners of the great revolution in the time of

the Gracchi. It was not possible, after all, in the long run

to overlook all the demands of the present and to govern

for ever according to the principles of the good old time.

The younger Scipio, the son of ^milius Paullus and

pupil of Polybius, was qualified not only by the position

and wealth of his family, but also by his j)ersonal ability

' Polyb. xxxii. I!), 8.

« Valur. Max. viii. 15, 2. Tlut. Cato m. 19.

VOL. IV. Z
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BOOK as a soldier, to play a leading part in the government of

^ the republic. But he appears to have had fewer qualifica-

tions as a statesman than even his predecessor, the elder

Scipio, because he was too gentle and yielding and feared

to make enemies. Hence, in spite of his relationship

with the brothers Tiberius and Caius Gracchus and with

Claudius Pulcher, he shrank from supporting the measures

of reform advocated by the leaders of the new popular

party.

Effect of It was principally the exhausting wars in Spain

Spain^and°
^^i^h, in connexion with the universal impoverishment

northern of the Italian peasantry, aroused the slumbering oppo-
"^ ^'

sition and urged the tribunes to fight again for the people

against the ruling classes, after they had for a long time

served only the interests of the aristocracy. The Spanish

wars were so unpopular that it became difficult to levy

troops for them. In the exercise of their proper and

original rights the tribunes now ventured to protect the

refractory recruits.^ Indeed, the campaigns in Spain

were very different from those in Greece and Macedonia,

where the personal risk was small and the prospect of

booty great. In the Iberian peninsula the Roman armies

were terribly decimated by the warlike natives ; and the

struggle seemed interminable. Owing to the remoteness

of the theatre of war, the soldiers could not be annually

dismissed to their homes, and the few who were at length

lucky enough to return to Italy brought back broken

health instead of riches.

Uiipopu- The wars in Spain lasting so many years were pot

strvue in o^ly a great strain on the resources of Italy by swallowing
Spain and yp army after army ; - they also caused serious damage

Italy. to the honour of the Roman arms and even to the

national honour itself. They had not the least attraction

for the poorer citizen or peasant, nor could it be asserted

that they were waged for the security of Italy. Hence it

is not to be wondered at that the continual levies of

' Polyb. XXXV. 4. Appian. Hisp. 49. Liv. epit. 48, 55. Oros. iv. 21.

2 Vol. lii. p. 374, n. 2.
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troops for Spain called forth in Rome as well as among* CHAP,

the allies disgust and occasionally even resistance. The ^_1_^-I_^

other wars, especially those carried on in the north of

Italy, which bore a great resemblance to those in Spain,

produced similar effects. Italy was deprived of her best

strength ; the small farms were neglected, deserted, or

bought up by the large landed proprietors. Other causes

in conjunction with the wars tended to produce the same

result. Among these were the importation of corn from

the provinces, the want of enterprise which marked the

Romans in trade and industry, and, above all, the un-

favourable condition of the allies, caused by their political

disabilities.

Thus it happened that after a long interval of rest the Renewed

Roman republic was again stirred by new internal com-
jj^gg .

motions. We hear something of tribunicial proposals for sions.

the distribution of corn.' Lselius, the friend of the

Scipios, is said to have entertained the idea of introducing

an agrarian law, but, on finding the measure too dan-

gerous, to have abandoned it in despair. For this

timidity he was honoured with the surname of the

' Wise ' ^ by those who valued the preservation of peace

more than the restoration of internal health to the state.

An innovation of great moment was the establishment I-aw for

of a tribunal proposed in 149 b.c. by the tribune L. provincial''

Calpurnius Piso for the sole purpose of making the governors.

provincial governors really responsible for extortions

{qucestio repettmdarum), the inefficient popular jurisdiction

for the trial of these offences being thus abolished, and

senators appointed judges under the presidency of a

praetor. This law laid bare the most serious defect in the

entire organism of the state. Things had indeed become

serious when a special commission had to be instituted

for the trial of Roman magistrates as a special class of

offenders, and when these commissions from being occa-

sional had to be made permanent. The evil had clearly

struck deep roots when this new remedy was attempted.

' Valer. Max. iii. 7, 3. ^ Plut. Tiberius Gracch. 8,

z 2
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BOOK Unfortunatel}' it proved fruitless. The senators showed

.
.

,
' . themselves unworthy of the confidence which the law

reposed in them. The reformer of the state now had to

solve the difficult problem of finding a legal machinery

fit to replace these highly important tribunals. We shall

see in the course of this history how the Gracchi at-

tempted to solve the problem and how they failed.

The Gabi- For a long time the nobility had managed to avail

Casshiu themselves of the democratic forms for the purpose of

laws. governing the state. As the tribunes of the people had

become the tools of the senate, the votes of the people

in the comitia were in reality nothing but the formal

sanction of the senatorial decrees. The standing formula

employed was couched in the following words: 'On the

resolution of the senate the tribunes ask of the people

and the people command.' For a long time the people

rarely showed any disinclination to allow themselves to

be guided by the senate. But now the signs of opposition

appeared here also. In the year 139 b.c. secret voting

was introduced for the elections by the lex tahellaria of

Gabinius/ and two years later the law was extended to

the popular tribunals by the lex Casfn'a. These laws,

introduced by tribunes clearly in opposition to the

nobility, were intended to secure the independence of the

popular votes. But considering the universal demorali-

sation of the great multitude, called the Eoman people,

an independent popular vote was quite out of the question.

If the nobility could no longer succeed in holding the

' Cicero, Be Le; ih. iii. 15, 34: Quis non sentit oranem auctoritatem opti-

matiura tabellariam legem abstulisse? quam populus liber Eunquam deside-

ra^'it, idem oppressiis dominatu ac potentia principum flagitavit. Ibid. 16, 35 :

Sunt enim quatuor leges tabellarife, quarum prima de magistratibus mandan-

dis : ea est Gabinia laNa ab homine ignoto et sordido. Secuta biennio post

Cassia est de populi iudicio. Ea a nobili homine lata, L. Cassio, sed pace

familiae dixerim dissidente a bonis. Cicero's words clearly s^how how distaste-

ful the ballot was to the nobility. BTe blames in the same chapter the

younger Scipio for giving his support to the Cassian law. The third law on

the ballot, which applied it to legislative votes {de iubendis leg/bus et vctandiri)

was passed by Papirius Carbo, whom Cicero calls ' seditiosus atque improbus

civis.' It belongs to the period of the Gracchi.
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sovereign people in leading-strings and contenting tliem chap.
with the existing government, the mass necessarily fell .

^^^-

into the hands of the first demagogue who had enough
intelligence and courage to place himself at their head
and to reform the state according to his pleasure.
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CHAPTER I.

POLITICAL AND ECONOMICAL CONDITION AFTER THE

DESTRUCTION OF CARTHAGE.

When in his masterly work Polybius gave an account

of the rise of Rome to the dominion over the ancient

world, and held up to the admiration of his countrymen J"|^grae"t

the republican constitution of their conquerors as the great bins on the

masterpiece of political wisdom and action, it had not
co°i'^t'i^u.

escaped his sagacity that even this marvellous organism tiou.

was subject to change and decay. Nay, he had with a

sure eye discovered the ominous spot where an internal

disease threatened to break out, though the first attack

had passed by without doing any permanent harm, and

though the body politic had since that time, to all

appearance, enjoyed perfect and uninterrupted health.

The first change for the worse ' appeared to him to be

the democratic policy of Caius Flaminius, who as tribune

of the people (232 b.c.), by a resolution of the popular

assembly, unsanctioned by the senate, had carried an

important measure for the relief of the poorer classes—viz.

the distribution among Roman citizens of the recently

conquered Grallic lands in Picenum.^ By this one-sided

action of the democratic element in the constitution, the

equilibrium was disturbed which, according to the view

of Polybius, existed between the three component forces

of the Roman polity, people, senate, and magistrates,

representing respectively democracy, aristocracy, and

monarchy.

' Polyb. ii. 248. See vol. ii. p. 110.

* The so-called Ager Gallicus Komanus, See Varro, B. R. i. 2.
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But in reality sucli an equilibrium never existed in the

constitution of tlie Eonian republic, and could not exist,

as with it no advance and no development would have

been possible. When a number of forces, acting in dif-

ferent directions, are equally balanced, stagnation must

necessarily ensue. It is manifest that in every living

organism which is subject to growth and decay one

force must prevail. So it was in the Roman constitution.

According to the theory and the existing law it was the

people who possessed the paramount and directing power.

The people, without the least restraint or compulsion,

elected by their free suffrage the men to whom the

executive power was to be entrusted for a limited

period, and imposed uj^on these men the obligation of

giving an account of their administration to their electors.

The assembled people were the supreme judges in all

criminal trials. The people finally decided what was to

be law, and laid down rules and regulations for the

conduct of the magistrates in important matters of policy

and administration.

Such was the theory of the Koman constitution. But

the practice was altogether different. The people, the

primary source of all political power, had long since

voluntarily waived its claims to the exercise of that power.

The popular assemblies had become mere formalities.

The elections alone, where personal animosities were

aroused, aiid bribery was more and more emploj^ed to

secure votes, stirred the people occasionally into the sem-

blance of political activit}^ ; but the popular sanction of

laws and acts of government was asked and given only

because the old constitutional practice required it, not

because it was looked upon as essential or likely to call

forth sympathy or opposition. The criminal jurisdiction,

as far as ordinary, non-political offences were concerned,

j)assed into the hands of senatorial commissions {quces-

tiones) or ordinary magistrates. The jurisdiction of the

popular assembly, clumsy, un wield}", and troublesome even

in the earlier times, had almost ceased except in important
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political trials after the Roman people had come to be CHAP,

counted by hundreds of thousands. -
\

,

The position of magistrates was very little changed. Themagis-

The right of election and re-election had been regulated
(.j^g people.

and restricted by special laws. Detailed instructions had

been given for the performance of official duties, and the

vigilant supervision and control of the senate had re-

strained the magistrates to a certain extent in that ten-

dency to arbitrary and self-willed action to which all

Romans in authority were from the first unduly inclined.

It was only in the field and in the control of the army that

Polybius could possibly discover traces of monarchical

jjower lodged in the hands of the superior magistrates.

All the actual power in the state which the magis- Real

trates and, to a greater extent, the people had lost was go^^rn-

transferred to the senate. It was this body, practically the senate.

representing the nobility, which had in its hands the

real government of the republic, by directing the action of

all the magistrates and by preparing and determining the

resolutions of the poj)ular assemblies without ever meeting

any opposition based on political principles. In truth the

Roman republic had become a government by the senate.

The senate was looked npon by citizens, subjects, and

foreign princes and peoples as the bearer and wielder of

the Roman power. With rare exceptions, all the executive

magistrates submitted to its authority, and the docile

people sanctioned, when they were bid, the senatorial

propositions, and conferred upon them by formal sufirages

the force of law.

It is not difficult to see that the old constitution. The smate

devised for the city of Rome and a few neighbouring vil- ^^^ ^}^^

,-' Ö Ö people.

lages, was not suited for the government of the whole of

Italy, still less for an empire spreading over transmarine

provinces, and including powerful kingdoms and depend-

encies. How could a meeting of tradesmen and peasants

in the Roman market-place be qualified to direct a policy

stretching so far beyond their horizon? It was an

unavoidable necessity that this policy should become de-
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^ . who by birth, education, wealth, superior powers of mind,

by devotion to public affairs, experience in business, tra-

ditional and hereditary wisdom, and by a higher degree of

public spirit and patriotism, occupied a more eminent posi-

tion in the community, and were more entitled to public

confidence than the great mass of those who had to work
and struggle for their daily subsistence, and had small

leisure and less intelligence to devote to the management
of public affairs. The senate was the place of union for the

members of the noble families, the school of politics for

the younger men, the practising ground for the older.

Here lived the memories of bygone ages, the lessons of

the great teachers of political wisdom, the hereditary,

tried, and approved principles of action, the knowledge of

the law. Here alone, therefore, it was possible to discuss

political questions in their various bearings, and to ex-

amine them from different points of view, to listen to

argument and receive information, and in matters of

foreign policy to proceed with the necessary caution,

dignity, and secrecy. The senate alone, as from an

elevated point, could survey and control in every direction

the various branches of the administration and govern-

ment, and could combine to direct the action of the nume-

rous magistrates, so as to carry out a uniform, systematic,

and consistent policy.^ By what chance could it ever

happen that a crowd of peasants and artisans meeting in

the market-place almost fortuitously, and voting without

previous information or deliberation, should come to a

- decision fit to thwart or control the well-considered plans

of a body so eminently adapted for public business as the

Roman senate ? It would have been strange indeed if

any other body of men had presumed to pursue a policy

antagonistic to that of the senate. In every emergency,

in prosperity and national reverses, in peace and war, the

Roman senate had always proved equal to the occasion.

It had exhibited the public virtues of Roman citizens in

' Above, p. 45 fiF.
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tlieir greatest perfection ; and to it the greatness and power CHAP.

of the rejmblic were especially due. .

.

; _ ^

Such eminent services had been gratefully acknow- ^^e-

ledged and rewarded. As a body and individually the of the

senators were the foremost of the Eoman citizens. The ^^^^^^ '^

the state,

imniense wealth collected at Rome from the sjjoils of

conquered nations had enriched the great families of

the nobility and raised them above the condition of or-

dinary citizens. A senatorial order had been formed,

distinct from the rest of the people, and had received

special privileges and marks of honour. The elder Scipio

had assigned to the senators separate places to view the

public games and spectacles. From time immemorial

they had been entitled to wear a distinguishing dress.

A senator travelling on public or even private business

was treated by the allies and subjects of Eome with the

reverence due to the majesty of the republic. Foreign

communities felt themselves honoured by being permitted

to consider themselves as the special clients of some great

senatorial family. In short, the greatness and power of

Eome were personified by that one assembly in a manner
unequalled in any other nation of ancient or modern times.

If judged by the forms and principles of the esta- The power

blished law, this plenitude of power was nothino- but a ^^^^^'^

-,
senate a

usurpation. No legal enactment had ever conferred ad- usurpa-

ministrative or even legislative power on the senate. No ^^'^^'

resolution or decree of that body was formally binding on

any magistrate, or on the people ; nay, magistrates as well

as people were at liberty, if they chose, to perform any

act of administration or legislation without asking leave

of the senate, or even contrary to its wish or advice. That

the people and the magistrates hardly ever availed them-

selves of this power is a j)roof of the sound political sense

of the Romans, who were very sagacious in adapting

constitutional forms to the altered circumstances of the

times. They were content to accept and to recognise the

internal change which had taken place in the working of

the constitution, and to legalise it practically by use and
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. ,J—- had as mucli force as if it had been voted by the legis-

lative assembly of the people. Thus it became feasible to

transform the old constitution silently and imperceptibly,

and without any formal alteration of the law to change

entirely its spirit and its working.

Danger But though this development was spontaneous and

from obso- natural, and though it was sanctioned and legalised by cus-
lete laws tom, it was fraught with danger, because the practical
left unre-

. . .

pealed. working of the constitution was not in accordance with

the original form of law still existing, and the Romans
found out by sad experience that it is a grave error to

allow formulas and rules to remain unrepealed after they

have lost their significance. A law disregarded and obso-

lete is not dead until it is abolished in due form, and it

may become a dangerous weapon in the hands of a revo-

lutionary party, which, under the pretext of restoring

neglected laws to vitality, really tries to upset an order of

things more in harmony with the existing wants of a

nation.^

If after the conquest of Italy and foreign provinces

' If we compare the origin of customary law in Rome with that of

England, we shall find some analogies, but also great differences. In England

an uncontested precedent has always been looked upon as determining and

making law. The whole of the common law has no other origin but this, and

yet it has always been looked upon as no less valid and binding than statute

law created by the direct operation of the legislature. The latter has been

applied to the completion, adaptation, modification, or repeal of the former,

which forms the foundation of all law. In the contests between the Crown

and the Parliament the people of England always based their claims upon

original, incontestable, hereditary rights inherent in them as freeborn citizens,

and thence deduced their demands of special rights and privileges. The royal

charters and parliamentary statutes were essentially declaratory. They did

not so much create new rights as detprmine what was right. On the other

hand the Roman plebeians had to wrest from the patricians every privilege as

the prize of victory. Whatever right was not formally sanctioned and sworn

to had only a precarious authority. Hence the government of the senate,

which had lasted for many generations, was only submitted to de facto : it

never acquired the character of a constitutional right, and could therefore be

looked upon and treated by the leaders of the popular party a.s a usurpation.

Sulla was the first to discover this flaw. He tried to base the senatorial

government upon formal constitutional law by an act of legislation. But at

his time it was too late.



CONDITION AFTER THE DESTEUCTION OF CARTHAGE. 351

the Eoman republic could be governed only by a rich and CHAP.

powerful aristocracy, this aristocracy on the other hand v- .'

could only expect to hold its authority permanently if, in
^iiTchTrac-

addition to its political capacity, it possessed sufficient ter of the

self-control and moderation to resist the temptations to nobility.

which all ruling classes are exposed—that is to say, so

long as they did not unduly abuse their influence to

secui'e their own personal interests to the prejudice of

those of the state. Indeed, so long as the republic had

to struggle for its existence, so long as it had powerful

rivals, and so long as its preponderance was not entirel}"

secured, the Roman nobility exhibited a high degree of

political virtue, and thereby secured the firm possession

of political power. But this political virtue became re-

laxed in the warm sunshine of prosperity. The ruling

statesmen who decided the fate of foreign potentates

and nations could no longer, and did no longer, live, like

their predecessors in the good old times of poverty and

simplicity, on the produce of their small farms cultivated

by their own hands. They had become great landed pro-

prietors and influential capitalists. Nor was this a change

which in itself was deplorable or injurious. But increas-

ing wealth had bred an immoderate greed for more. The
public administration had become more and more an

organization for plundering on the largest possible scale

and in every possible direction. The magistrates of the

republic robbed not only the enemies of the state with

whom they carried on war, but also neutral and even

friendly and allied communities, the subject ]5rovinces, nay,

the state itself. No government, except that of the Turks,

has ever equalled the system of unscrupulous plundering

carried on by the ruling classes at Rome. Whilst the

booty made in war and huge contributions paid by con-

quered enemies ought to have enriched the public trea-

sury to overflowing, the finances' of the republic remained

in a wretched condition. They were not subject to any

eöective control.' The senate, being irresponsible in the

' Above, p. 164.
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management of the public funds, applied them not to

the benefit of the public service, to the improvement of

harbours or arsenals, the building or repair of ships, or

other purposes of public utility, but to their own profit.

The public administration was allowed to fall into dis-

order. Rome, Italy, and the provinces became more and

more unsafe ; the sea was infested by pirates ; the law

was administered by venal judges. A poor man who ob-

tained a command, or was sent out in any public capacity,

returned laden with gold. It was the public service,

not industry or trade, that had become the chief means

for the accumulation of enormous wealth ; and with the

growth of wealth there grew up simultaneously an im-

patience of the restraints of custom and law, a boundless

arrogance, a spirit of presumption and violence, a practical

contempt of the much-praised virtues of the past. In-

stead of these virtues, self-indulgence and luxury became

the fashion among the nobles, who rioted in the lowest

sensual pleasures, whilst they affected to rival the Greeks

in taste and the appi-eciation of art.

Under such circumstances it was a serious question

for patriotic statesmen whether there were any means of

preventing the moral degeneracy from spreading further,

and of bringing about a more healthy condition of the

community. But no remedies could be found. It was

vain to hope for improvements from such paltry measures

as laws against bribery (159 b.c.), or laws for voting by

ballot (since 139 b.c.), or even from the stricter regula-

tion of criminal jurisdiction by the Calpurnian law of

the year 149 b.c. directed against the malversations and

extortions of provincial governors, utterly futile and

useless were the laws for the suppression of private ex-

travagance and luxury, the vain endeavours to restore the

old simplicity of life and manners, the restriction of

comforts and enjoyments,^ the moral preachings and

' How narrow and paltry the Eomans could sometimes be in this respect

is shown by the proceedings of Scipio Nasica (see next note), at whose request

the senüte was moved to cause a solid stone theatre, erected by the censors, to
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censorial inculcation of ancestral virtues, such as Cato CHAP.

loved to indulge in. Morals were at that time still less -_ "
-

controlled by religion than they are at present, nor was

even an attempt made by the servants of religion to

grapple with the vices of the age. It was not possible

to make the Roman state as small and the people as poor

as they had been in the good old time. The age and

the manners of Curius and Fabricius were gone by for

ever. Prosperity, wealth, political power and greatness

could not be laid aside at will, even if the conviction had

been universal that they were dangerous to the common-
wealth. If a reformer undertook to combat their evil

influence, it could be done only by setting up a check or

counterpoise sufficient to neutralise their evil influence.

If he succeeded in discovering such a check, he could

hope to preserve the greatness of the republic, and to

restore to it internal health and vigour.

Such a check was, in the opinion of some Roman Effects of

statesmen, to be found in the continued rivalry of in- sio^n'^of^""

dependent foreign powers, like Carthage,- whose utter Roman

destruction was deprecated by them as likely to hasten

on the growing corruption of the people.^ But these

warnings were all in vain. The work of conquest went on
in every direction. No moral considerations could retard

it, as no moral considerations had prompted it. The expan-

sion of Roman power over the ancient world proceeded as

with the force of nature, uncontrollable by human will.

be pulled down, in order that tlie citizens might not be provided M'ith

commodious seats at the public representations, but compelled to stand, as

they had been accustomed to do in former times (Livius, epit. 48). Valerius

Maximus quotes from the senatus consultum the following passage : Ne quis

in urbe propiusve passus mille subsellia posuisset sedensve ludos spectare

vellet, ut scilicet remissioni animorum iuncta standi virilitas propria Romanje
gentis nota esset.

• This was the opinion of P. Scipio Nasica, wlio tried in vain to clieck the

brutal ferocity of Cato, the implacable enemy of Carthage. Plutarch, Calo

Major, 27 : troWh yap vßpei rhu drifxoi> öpuv ^Stj irArj^^ueAoCvTa Ka\ 5t' evTvxi-a-v

Kai (\>p6vr)p.a rfi ßovXfj ovcFKaOeKTOv uvra Koi rr)v i:6\t.v '6Krjv vwh Svi/d/x^ais otttj

^f^fii Ta7i Apixah ßia (Tvvf<p(\K6ixevov ißovAeTO rovrou yovv rhv (p6ßov (tho

fear of Carthage) wanep xa^'»'^«' iyKt'iadai aco(ppovi<rTypa -nj QpaainriTi twv
iroWcSc.

VOL. IV. A A
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. ^ ^ power by a degenerated nobility had to be sought at

Idea of an j^ome, and it was natural that patriotic reformers should
appeal to

t n • 1

1

the people, fix their hopes on that second element m the community,

which from tlie first had been a counterpoise to the ruling

class, and whose stubborn and victorious struggle with

the patricians for equal rights had nerved the national

spirit, and had qualified Eome to place herself at the

head of Itah' and of the whole world. Why should it be

thought too late to rouse once more the slumbering ener-

gies of the people, and with them the old Roman virtues,

the honest labour of the peasant, his modesty, his obedi-

ence to the laws, his intelligence and constancy in the

pursuit of a rational policy, his sense of justice and his

integrity, proof against corruption and every undue in-

fluence? Such thoughts suggested themselves the more

readily as the people—that is, the classes excluded from

the government—had, in the gradual revolution of all

economical relations, become poor and dependent, whilst

the nobility had risen to wealth and power.

Composi- The Roman people of which we speak—that is, those

^eo" le

*^^ ^^^^^ ^^^ ^^^^^^ ^^ nobilitj—consisted of three diflFerent

classes, each of which played a distinct part in the revo-

lution by which the republic Avas about to be agitated.

They were, firstly, the so-called knights, the class of

large merchants, bankers, and farmers of the revenue

;

secondly, the small tradesmen and artisans of the town,

the poor and humble clients of the rich ; and, thirdly, the

population of the country, still engaged in agriculture, and

spread over a large area in the thirty-one country tribes.

Each of these three classes we shall have to consider

The allies separately. But before doing this we must glance at two

slaves^^
more classes, not of citizens in the strict sense of the

word, but of inferior members of the community, who,

though they had no direct legal influence in j^olifical

questions, were important enough by their mere numbers

to require to be taken into consideration. These were,

firstly, the Latin colonists aud the Italian allies; and,
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secondly, the slaves. The latter, though treated by chap.

the public law of Rome, not as men, but as things, .

]
.

and therefore deprived of all civil rights, were, never-

theless, human beings after all, endowed with human
wants and passions, and they were therefore an ele-

ment in social and political life which could not be

overlooked or neglected with impunity. Slavery was an

institution not peculiarly Roman, but common to all the

nations of antiquity. It was looked upon as established

by a natural or divine law, and as inevitable and indis-

pensable. For this reason the evil influence of slavery on

society was apt to be overlooked by the ancient historians.

We should therefore be the more careful in tracing the

effects of the subtle poison which was infused by slavery

into all the veins of the ancient communities, which never

permitted them to enjoy full health, and made every dis-

temper more complicated and malignant.

Next to the nobility in social weight and influence, as The eques-

we have said, was the moneyed class, which in course of ^"j^j.

time came to be called the order of knights {ordo equester).

These knights were not the members of the eighteen

centuries of knights {centuriw equitum) of the centuriate

division of the peoj^le attributed to Servius Tullius. The

knights of the eighteen centuries were originally a por-

tion of the military organization of the people, devised in

the first place for war, and applied afterwards to the pur-

poses of legislation. They were therefore selected from

among the citizens on the ground of their physical quali-

fication for that branch of the service, and were armed

and equipped for it at the public expense.' At a later

* According to the old constitutional practice, ascribed to Servius Tullius,

they were provided with the as equestre for the purchase of a horse, and -with

thu (ss hordearium for its keep. They accordingly served equo publico, and on

the termination of their service naturally were called upon to give ujj their

horses to others who took their place, or to sell thorn and to restore the money
to the state. We are not informed what was done if the horse was disabled

or killed in the service. Possibly the state in that case provided a new one.

When at a later period it became customary for knights to remain formally

members of the centuries after the military ago, without doing actual service,

"we may suppose that new horses were not provided. It is true, the censors,

A A 2
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. .J— to be the groundwork for the formation of the legions, the

cavalrjof the army was formed irrespectively of the eighteen

centuries of knights, and was recruited from the sons of the

wealthier citizens, who found their own horses and equip-

ment, and as a compensation for this outlay received three

times the pay of infantry soldiers and a corresponding

pro^^ortion of the booty, whilst even the centurions of the

infantry received only double.' Nevertheless the eighteen

centuries of knights were not formally abolished. They
continued to contain the sons of the noble families, who
formed a separate body of men privileged to serve as a

sort of body-guard of the commanders apart from the

ordinary cavalry.- At the same time it became customarj^

for the members of the eighteen centuries not to retire

upon reaching a more advanced age, and after they had

entered on the career of office. The eighteen centuries,

therefore, in course of time came to consist partly of

senators and men who had been magistrates ; they lost

their original military character, and remained only as a

voting body. It was by the transformation thus effected

in the character of the eighteen centuries of knights,

whilst the cavalry service passed over to the richer citi-

zens not included in the senatorial families, that a new
class of Roman citizens began gradually to be formed,

distinct from the nobility proj^er and from the mass of

on reviewinsj the list of knights, made use of the words ' vende equum,' Avhen

they intimated their decision that an individual knight should be struck off

the roll. But these -words, like so many other formal expressions, had lost

their original meaning, and implied no more an actual sale of a horse, than

the ' acceptance of the stewardship of the Chiltern Hundreds' is equivalent to

the appointment of a retiring member of Parliament to that ancient dignity.

The recensio equitum. by the censors had become an act of purely civil adminis-

tration, and had lost its military character. It determined the list of those

who were to vote in the eighteen centuries of knights, not the roll of fighting

men. The equites, like the knights of St. Patrick or the Bath, might be

soldiers, but they might also be old men, long past military service.

> Liv. V. 12; vii. 41. Polyb. vi. 39.

^ These are the equites illustres referred to by Livy (xxx. 18, lö) : Yiginti

ferme equites illustres obtriti ab elepliantis cum centurionibus aliquot pe-

rierunt.
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the people, and clesig-nated as the equestrian order.' It con- CHAP.

sisted, as has been said, of men of wealth, though for the .
\

,

time of which we speak we have no evidence of an eques-

trian census, such as was introduced at a later period. Yet

we can imagine that even without the aid of such a census a

class could be formed sufficiently distinct from the existing-

classes to play a separate part in the commonwealth.

Special circumstances favoured in Rome the formation The senate

and growth of this class. In the financial administration capitalists.

of the republic, the raising of the various revenues, the

public works and contracts were entrusted to private con-

tractors, who of course were obliged to have large sums of

money at their disposal. With the growth of the empire

these financial operations assumed huge proportions, and

numerous capitalists combined to form companies for the

purpose of conducting them. By custom and by law men
of senatorial rank were not allowed to embark in such

speculations. The lower class of citizens lacked, of course,

the means for doing so. Thus it hap])ened that the

wealthy capitalists acquired a political and social im-

portance which made them conspicuous and influential.

They had frequent relations with the magistrates. The
contracts, the various undertakings into which they en-

tered with the government, the services they rendered in

peace and war in Italy and the provinces, in the working of

mines, salt works, and other demesnes, involved profits or

losses of the largest amount. It was most desirable in the

interest of the state, as well as in that of the capitalists,

that there should be a good understanding, mutual con-

fidence and co-operation between the reigning nobility,

which supplied the magistrates, and the moneyed class. On
the whole this appears to have been the case, and each

party no doubt found that this served its own interests,

though the interest of the public and especially that of the

subjects of Rome might suifer. The disorder that always

reigned in the public finances made it easy for both

parties, magistrates as well as contractors, to fill their

' When this name was first applied to this class is uncertain.
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^_—,J—- introduce order and to enforce honest dealings in these

transactions. Evidently the capitalists as a class had

become so powerful that the government could not easily

venture to slight or offend them. On the contrary, they

had a common interest which ought to have made them
friends. Yet disagreements could not always be avoided.

The jealousy and haughtiness of the nobility were especially

galling to those men who owing to their wealth and social

influence felt their exclusion from political power most

keenly ; and it was therefore natural that a reformer, bent

on reducing the undue preponderance of the nobility,

should look upon the equestrian order as a class qualified

to form a controlling opposition.

Below the knights in social rank, but superior in poli-

tical influence, was the mass of the poorer townspeople.

The populace of Rome, exclusive of course of slaves and

strangers, constituted that part of society which chiefl}^

formed public opinion. They were to a great extent

clients and dependents of the noble families ; their wants

and wishes were the constant care of these noble patrons,

and in return they gave their votes and their assistance

to carry out the measures proposed by them. The whole

course of public affairs was directly and constantly under

the influence of this sovereign people. But whilst E-ome

was rising in jiower and greatness, the original character

of this town population had undergone a change not less

fundamental nor less ominous for the republic than that

which the ruling families of the nobility had experienced.

The urijan As lono" as the Roman territory was confined to a

tribes""^
limited area in, the immediate vicinity of the town, the

population of that town exercised but a small influence on

public affairs compared with the independent peasantry of

the country tribes. The four city tribes comprised the

poorer citizens, the tradesmen and artisans—in fact, all

those who had the smallest interest in the maintenance of

the established order of things. Here were the elements

of democracy, and to these city tribes the censor Q.
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Fabius Eullianus had, in 204 b.c.,^ assigned tlie new CfiAP.

citizens, taken chiefly from tlie chiss of fi-eedmen. The
J

country tribes were looked upon as containing the con-

servative element of the Roman people, the independent

peasantry and the larger landed proprietors. As these

were spread over all the rural districts, the popular

assembly of the tribes [comitia trihuta), though organized

upon tlie broadest democratic principle, without any of the

distinctions whicfi differences of age and property pro-

duced in the comitia of centuries, could nevertheless work

in harmony with an aristocratic government. But this

was changed in course of time. Year by year the city of

Rome grew in importance ; wealth was attracted fi-om all

parts to the centre of the empire; the advantages and

pleasures offered to the inhabitants of the capital became

greater and greater. The country tribes soon felt the

influence of this powerful attraction. People migrated to

Rome by thousands: not the better sort of the rural

population, we may well believe, but adventurers and

idlers who speculated on the easy profits to be made in

Rome, on the largesses of the great, the bribes at elections,

the games and shows and excitement of all sorts. These

people who had come from the country tribes to reside in

the city were not inscribed in the four city tribes, for it

was not customary to shift the tribe with the residence,

though in the first instance residence had determined the

tribe to which each man was to belong. Thus it came to

pass that the population actually resident in the town was

composed of members of all the thirty-five tribes, and

might be looked upon as a representation of the whole

Roman people.'- The country tribes were entirely swamped

in the popular assemblies by a rabble always on the spot

and ready to take a part in political proceedings, whilst

the respectable peasant could rarely spare the time for a

' See vol. i. p. 436.

- I am not aware that this has ever been noticed before. Yet it is an impor-

tant fact, without wliich the character of the ensuing revolution caanoD be

properly understood.
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journe}' to Eome, witliout which he could not exercise

his poHtical rights.

Town and conntry have at all times been opposed to

each other, not only in the occupation and wants of their

inhabitants, but in feeling-, views, and politics. Whilst the

Roman peasants lived by the produce of their fields, the

townspeople had abandoned agriculture, and made their

living by trade and by the traffic of a large town. Thus
the poorer men became dependent upon the richer, hangers-

on and clients of the noble houses. Their services were

wanted by the ruling classes to carry on the government.

The wealth acquired by the conquests of the republic was

squandered profusely on the needy plebeians. - Great

numbers of them actually subsisted on the bounties which

in one way or another were lavished on them by the great.

At elections the votes were systematically bought, in de-

fiance of all the laws against bribery. The distributions

of meat, oil, or other necessaries of life, the wages for

workmen employed in public works, the endless games and

2)ublic amusements which multiplied to an ominous extent,

had the effect of changing the simple, honest, proud people

of the olden time into an idle, venal, dissipated, thought-

less, and reckless populace, ready to perform any service

demanded from them by the men in authority. Surely, if

the nobility was lost in selfishness and ambition, the

Eoman people had degenerated no less. Nay, it would

not be easy to determine on which side corruption had

j^roceeded further. We are inclined to think that it was

on the side of the people. The nobles had at least a will

of their own, a political conviction, nay, a sort of patriot-

ism and self-respect; they thought they were enjoying

power lawfully and legitimately possessed, and that they

were entitled to do with their own as they liked. But the

people were a dull, inert mass, living without a thought of

the future, too abject even to feel their wretched condition,

too ignorant and indifferent to understand or care about

political questions, too faint-hearted to rally round a leader

that might take up their cause and the cause of the com-
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muiiity at large. The j^art played by the Roman populace CHAP.

in the disturbances caused by the Semproiiian laws is so ._ ^. .

undignified and contemptible that no observer can feel the

least sympathy or even jiity for it. We shall see that these

men were moved by one care alone, the care for their

daily wants ; we shall see that they clung as persistently

to unjust privileges as the nobility itself; that they were

inaccessible to every feeling of noble enthusiasm, to every

feeling of gratitude and justice ; that they were destitute

even of manly courage, and had become strangers to the

patriotism of their ancestors.

By the side of the nobility, the capitalists and the city The old

plebs, there was a fourth class of Roman citizens, whose peasantry.

peculiar wants and economical condition we must under-

stand if we wish to realise the deplorable state of affairs

for which the Gracchi endeavoured to find a remedy.

This class consisted of the rural population, engaged as of

old in agriculture, and not yet degraded, like the populace

of the capital, by a life of idleness and corruption. It

was that class in which lay originally the strength of

the nation, from which the republic had long drawn her

intrepid and victorious legions, to whose sound sense and

honest feelings the magistrates had been able, in the good

old time, to entrust the decision of the most important

political measures matured in the deliberations of the

senate. What had now become of this sturdy and resjoect-

able peasantry ?

Let us first look at the change that had taken place Effects of

in the exercise of their constitutional rights. In the early ^^^ ^-^!^"'

_
_

=' "I sion of the

ages of the republic the men living in the country were tribes.

able regularly to take part in the annual elections and
other public business of the popular assemblies. But after

the last Latin war (388 b.c.), when the country tribes ex-

tended over the whole of Latium and far away into Etruria,

Campania, and the Sabine mountains, this was no longer

possible without a sacrifice of time and trouble far beyond
the means of the ordinary peasant. It was now a lono-

journey from the remote country tribes to the capital, and



3G2 ROxMAN HISTORY.

BOOK
VII.

Effects of

foreign

wars on

the riu'al

popula-

lion.

tlie number of public assemblies had greatly increased.

The country people had no chance of discharging their

public duties without neglecting their own work in their

fields and farms ; nor could this be expected of them in

ordinary times when the decisions of the people were mere

formalities, when the senate and the magistrates settled

between them all public questions and the votes of the

people were of no influence to determine them. The
numbers who voted in the forum or the Campus Martins

were ridiculously small. What did it matter to the

Roman peasants whether Cains or Publius was elected

consul ? So long as the government of the nobility re-

mained undisturbed, it was of little moment how many
citizens voted in the comitia ; and the consequence was

that most of them became utterly indifferent to the exercise

of their political rights.

Simultaneously with this practical loss of their political

influence, the Roman peasantry had been lowered in their

social and economical relations. Several causes had con-

curred to impoverish the great mass of the smaller peasants,

and to reduce them to a condition distressing in itself and

fraught with danger to the community. After the union

of tlie several independent Italian communities under the

common dominion of Rome, and the consequent cessation

of inter-tribal Avarfare, it might have been expected that

agriculture, feeling the effect of uninterrupted peace,

would have taken a new start, and that abundance and

happiness would have reigned in those rich plains and

valleys which under the industrious hands of a rude

peasantry, though often wasted by war, had supported a

dense population in numerous towns and villages. But

the effect was ver}^ different. With the first Punic war

began the long Roman campaigns beyond the confines of

Italy, which took away the husbandman from his work,

not for a few weeks or months, as was the case in former

times, but for whole years; and w^hich, moreover, were

more wasteful to human life and health. The armies and

fleet which perished in the first w^ar with Carthage—such
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as the army of Eegulns, the fleet of Junius (253 b.c.), the CHAP,

fleet and army ofClaudius Pulcher in the battle of Drepana ' >
\

.

— could not be replaced by the Eoman peasantry without

weakening them for long periods. Still more ruinous was

the murderous Hannibalian war, in which the republic was

compelled to keep on foot moi'e than twenty legions, and

lost thousands of her best citizens on the innumerable

battlefields of Italy, Africa, and Spain. The effect of

these battles on the population of Rome cannot be more

clearly shown than by the fact that, long before the worst

calamities had overtaken her, in the third year of the war

she Avas obliged to enlist slaves for soldiers, the supply of

free citizens being already exhausted ; and this waste of

blood lasted for half a generation. The wars in Macedonia,

Greece, and Asia, which succeeded, were less destructive.

At least the number of men actually killed in battle was

les3, and the armies sent into the East were less numerous.

But the contests carried on simultaneously in the North

of Italy with the Gauls and Ligurians, and those waged in

Spain Avith the Celtiberians and Lusitanians, seem to have

been almost uninterrupted and most sanguinary. It was

these inglorious wars which more than the wars with the

civilised nations of the East drained Italy of her free rural

population. In the campaigns in Spain, owing to the

great distance from Rome, it was found impracticable to

renew the armies periodically after short intervals, and

military service was gradually extended to six years.

The natural consequence was that when those soldiers Growth of

who were not carried off' by the wants, the hardships, the ^^^^^ ^^

diseases of war, or by the sword of the enemies, returned to sional

their farms perhaps with broken health and mutilated

limbs, they found that they were unfit for the work to

which they had been brought up. Some of them came
back laden with booty, and were indisposed to earn by

hard labour with spade or plough what could be more

easily gained by the sword. But such gains were seldom a

lasting benefit to those who made them. The old soldiers,

' Vol. ii. pp. 70, 72, 79.

soldiers.
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EOOK wlien tliey had spent all they had, felt more and more

v_ / _. inclined to re-enlist as volnnteers,' or they joined the

stream that swelled the population of idlers and paupers

of the capital. Thus agriculture throughout Italy was

deprived year after year of the labour which it required.

Country towns and even Roman colonies were so weakened

and depopulated that they were unable to furnish the ne-

cessary contingents for the army.

External "While Italian agriculture Avas thus suffering through

tending to
^^^^' ^^I'^i^^ upon the i3opulation, it was further injured by

depress foreign competition. By the conquest of Sicily the Romans

ao-ricul- l^a^d obtained the disposal of the rich harvests of that corn-
ture. producing island, and had derived from thence large sup-

plies for their armies and for the population of the capital.

To Sicily were added at a later period Sardinia and Spain.

The price of corn grown in Italy, especially in the vicinity

of Rome, was, of course, affected by these large importa-

tions. Agriculture became less remunerative, and the

Italian peasant suffered accordingly. But it would be a

mistake to regard this foreign competition as the chief or

even as a very important cause of the decline of Italian

agriculture.- For the cheap corn of the provinces was

used chiefly for the supply of the armies and of the capital

alone, and the means of transport were not such that large

quantities of corn could in any case have been conveyed

to the central market. The agricultural produce of the

Italian peasant was after all used chiefly to satisfy the

wants of the cultivators themselves, and to sujjply the

markets of the nearest country towns. If the corn of the

provinces had not been brought to Rome, its population

could not have gone on increasing as it did, but the

peasants of Campania, Etruria, and Samnium would hardly

have obtained higher prices for their products. The chief

cause of their increasing poverty lay in another direction.

In Italy, as in every other country, and in every age,

' The frequent habit of emploj'ing veterans as volunteers in the later wars

is evident from Liv. xxvii. 46, 8 ;
xxviii. 46, 1 ; xxix. 1, 1 ; xxxvii. 4, 3.

Comp. vol. ii. p. 418 ; iii. 26. ^ Mommsen, Eom. Gesch. vol. i. p. 849.
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there was a conflict of hostile interests between the

owners of large estates and the cultivators of smaller

properties. As long as society was simple and agriculture I^epi'ession

rude, and capital did not play an important part, the small pearance

farmer who cultivated his fields himself with the aid only gmalkr

of his own family had a fair chance of holding his posi- l^nd-

owners
tion against a neighbour little wealthier than himself. But
his difficulties began when this rudimentary state of society

was changed for one more complicated, and when capital

was njore and more in request in an improved state of

agriculture and a more complicated society. Then came the

necessity of borrowing, and the poorer men sank into de-

pendence on the rich. Their position became worse when
war or other calamities caused general distress, for small

properties have less power of resistance than larger, and
are swept away by a tide of adversity which may not affect

the latter. Nay, rich people can profit by the distress of the

poor ; they can buy cheap what the others are obliged to

sell, and thus, whilst small holdings disappear, large estates

grow larger. In this manner small properties have, in

different countries, been swallowed up, and they would

gradually disappear altogether, if other social laws were

not at work to counteract the excessive accumulation of

landed property in the hands of a small class.

^

But neither in Italy nor elsewhere was this natural Violence of

law left to work out its results by its own inherent force
land^^^^'^

alone. Cunning, chicanery, and downright violence con- owners.

curred to accelerate its slow working. The poor peasants

were deprived of their holdings sometimes under the pre-

text of a legal execution, sometimes by sheer force.-

' When law and custom coralline, as in England, to prevent the breaking

up of estates among the heirs of the owner, the process of accumulation goes

on almost unchecked, and the consequence is the disappearance, all but total,

of the small landowner.
'^ Sallust, Jug. 41 : Interea parentes aut parvi liberi militum, uti quisque

potentiori confinis erat, sedibus pellebantur. Sallust, Hist. frag. i. 41, 24 :

Expulsa agris plebes. Horat. OtZ. II. xviii. 23. Quinctil. Z'ee/a?«. 13. Seneca,

Epist. 90, Be Bene/, viii. 10. Appian, BcU. Civ. 1, 7 : ol ttKovctloi . . . Saa

T€ ^v &\\a ßpax^a irsv^ruiv, to. fiei/ o}vo('fj.evoi iriidol, to Se ßia \a(xßävov7fs

ireSia /xaKfj« o.vt\ xcopiaij/ iyeiipyow. Ibid. i. 18. How common such practices
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Whilst the owner was serving in the army, the farmwork

was neglected, and the family became dependent upon

money-lenders, who, under some pretext or other, drove

them from house and home. Great numbers of small pro-

perties were thus seized by fraud or violence and swelled

the estates of the rich. It is true, an attempt was made
to prevent such outrages. A preetorian edict ^ was directed

against all possessions acquired in this way, but the very

necessity of issuing edicts of this sort proves the prevalence

of violent and illegal ejections; for the praetors would not

have troubled themselves with combating imaginary evils.

Besides, such violent proceedings as those mentioned by

Cicero ^ justify the inference that in earlier times things

were much worse. If we take into consideration the dis-

position of the Romans to act with brutal force and heart-

li'ssness in the enforcement of real or pretended rights,

their immoderate greed, avarice, and cupidity ; if we re-

member the numerous stories of the cruel treatment of

debtors, stories which, though fictitious, are based on the

well-known character of the Eoman creditor ; if we bear in

mind that a real and effective legal protection of the weak

and humble against the powerful is the latest fruit of civili-

sation, and certainly was unknown in ancient Rome in

spite of the institution of the tribunes of the people, we

shall come to the conclusion that the number of ejectments

must have been very great indeed, and we can understand

that the diminution of the class of independent peasants

was well calculated to inspire a farsighted and j)atriotic

statesman with grave apprehension for the future.^

must have been in earlier times may be inferred from the fact that they

occurred even in the time of Cicero and Horace.

' The possessorial edict of the pr?etor protected only those posses.sors who
had acquired possession ' nee vi, nee clam, nee precario.' It ran thus : Unde tu

ilium vi deieeisti, aut familia tua, aut procurator tuus deiecit, quam ille nee

vi, nee clam, nee precario a te possideret, eo ilium restituas. Cicero, Tro

CcBcin. xix. 30 ; Pro Tullio, 14. See Puchta, Institutionen, ii. § 225.

- See Cicero's speech Pro TicUio.

^ The absorption of the small holdings of the peasantry by the large estates of

tlie nobility is, as stated above, a phenomenon by no means confined to Rome
or to antiquity. It can be observed in mediaeval and modern Europe, and it
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The process of gradual absorption of small estates by CHAP,

the larger was favoured by the pernicious influence of . _ ,

' ^

slavery. It was by the employment of slaves that large Competi-

farms could be worked profitably. Slaves were less ex- slave with

pensive than free labourers. Besides, they were not sub-
j^^^j^j.

ject to military service and could work without interrup-

tion. The competition of slave labour accordingly was

ruinous to the free labourers, and it so happened that in

the same proportion as the number of the latter was dimi-

nished by the drain of continual wars, the prisoners made
in these wars swelled the number of the former. The
general employment of slaves affected all kinds of industry,

but none so much as agriculture. The style of farming

which Cato practised and recommended in his writings

was entirely based on slave labour and independent of

free labour. Even his overseers and stewards were slaves.

The operations of the farm were conducted with an ex-

clusive view to the commercial profits of the owner, with-

out the least attention to the well-being of the labouring

slaves, who were fed and clothed just enough to keep

them in health and vigour. It was impossible for a free

peasant to maintain himself either as owner of land

or as tenant of a farm, when this system had become

general. He could not escape debt, and once in debt he

was at the mercy of the money-lender, and even if he

managed to retain possession of his estate, he was in a

precarious position, and lost all feeling of pride and self-

respect. A further cause of the accumulation of landed

can be traced, not only in the law books and chronicles, but in the poetical

literature of various countries. The older English dramas are full of references

to the illegal violence of the great nobles in their dealings with the peasantry.

See Shakspere's second part of King Henry VIA.Z: 'My supplication is

against John Goodman, my lord Cardinal's man, for keeping my house and
lands and wife and all from me.' Another petition is against the Duke of

Suffolk for ' enclosing the commons of Melford.' Thomas Heywood, in the first

part of King Edward IV. i. 2, makes Falconbridge say that he and the insur-

gents fight not ' for some common in the wilds of Kent, that's by some greedy

cormorant enclosed.' In Sir Thomas More's Utopia there is a long explanation

of the frequency of theft, from which we can infer that it was a general griev-

ance of the poor in Henry VIII.'s time that the rich appropriated both

common land and the land of small freeholders.
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property in tlie liands of tlie nobility was the circumstance

that by custom and actual law ' the men of senatorial

rank were not allowed to engage in commercial pursuits.

They were thus compelled to invest their capital chiefly

in land.

Whilst all social and political conditions were thus

favourable to the substitution of large estates in the place

of the small peasant properties of the old time, no change

took place in that peculiar system of occupation of waste

lands, sanctioned by law and custom. Even in the long

struggle between the patricians and plebeians, when Rome
first emerged from her modest territory to make conquests

from her neighbours, a danger had been apprehended in

the practice of occupation, and an attempt had been made
to regulate and restrict it within certain limits. It seemed

not desirable that a few men should step in and appropriate

the lands, left for occupation, to their own exclusive use.

The Licinian laws, therefore (366 b.c.),^ fixed 500 jugera

as the maximum which any Roman citizen should be

allowed to claim. But it was soon discovered that laws

are impotent to coerce deep-rooted passions and to remove

evils which are the natural consequences of national habits

and economical laws. The Licinian law was evaded and

disregarded, and in course of time it fell into utter ob-

livion. The law intended to limit the possession of land

was as useless as the laws against usury, or laws intended

to fix the price of commodities ; in short, as useless as any

laws which undertake to divert capital from its natural

channels into other channels devised by the wisdom

of legislators. It was impossible for anyone to occupy

waste lands without a certain capital at his disposal. The

law, therefore, was unreasonable in demanding that the

owners of capital should leave a portion of the land to be

occupied by men who had no capital. If such a law could

have been enforced, its consequence would have been to

cut off to a certain extent the application of capital to the

' By the Lex Claudia, passed before the second Punic war. Vol. ii. p. 196.

- Vol. i. p. 314.
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occupation and cultivation of waste lands. It would have CHAP,

prevented its cultivation by men of small means alto- -

—

',—

'

gether. If the law had not this effect, it is because it was

disregarded. The wealthy Romans occupied large tracts

of waste land, i.e. they laid out the capital necessary for

its cultivation, lending the money or letting the farms to

small tenants, or farming larger portions with slave labour

themselves. Thus was effected the change which we have

already noticed. The small peasants, instead of rising

into independent freeholders from the condition of bor-

rowers and tenants, remained dependent on the capitalists,

whose estates grew by degrees into latifundia of enormous

extent, supporting no longer a free population but ever-

growing masses of slaves.

A remedy for the gradual destruction of the class of Disrpgard

small freeholders might, perhaps, have been found if the peasantry

Romans had continued on alar^re scale their old custom of ^7 "^he

.
"

, .
nobles.

planting colonies and assigning public lands to the new
settlers.' But the opposition of the nobility to the

assignments made by Caius Flaminius - shows that the

government was shortsighted enough to look upon the

improvement of the condition of the peasantry as an injury

to themselves. Their greed and avarice overclouded their

reason. They would not acknowledge that they were sow-

ing seeds of evil which mast spring up sooner or later.

For the time everything looked well, and they did not care

for the future. The Hannibalian war, which broke upon

Italy soon after, silenced all minor wishes and grievances,

and concentrated the energies of the republic on the one

point of national defence.^ Then came the days of raj^id

' The colonies of Cremona, Placentia, Bononia, Aquileia, Potentia, Pisati-

rum, Mutina, Parma, and Luna, were established, not for the benefit of the

colonists, but for military purposes.

2 Vol. ii. p. 126.

' After its termination, a number of veterans received assignments of land

in Italy. Liv. xxxi. 4, 1 : Exitu huius anni cum de agris veterum militum

relatum esset, qui ductu atque auspicio P. Scipionis in Africa bellum perfecis-

senf, decreverunt patres, ut M. Juniiis pr;ietor urbis, si ei videretur, decemviros

agro Samniti Apnloque, quod eius publicum populi Romani esset, mctieudo
dividendoque crearet.

VOL. IV. B B
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conquests, of growing wealth, of universal dominion. Why
slionld Roman politicians busy themselves with such paltry

questions as the preservation or renewal of an independent

peasantry ?

In considering the causes which led to the violent poli-

tical disturbance of the two Gracchi we must not limit our

inquiries to that part of the population which in a strictly

legal sense was included in the body of Roman citizens.

Besides them thei^e were the so-called allies, spread over

the whole of Italy, more numerous than the citizens

themselves,^ but not admitted to the full franchise. In a

general way the relation of these Romans of a lower class

to the citizens proper may be compared to that of the

plebeians of old to the patricians, at the time when the

rights of the two were not yet equalised. The Italians

were really the backbone of Roman strength, they had to

bear the greater portion of the public burthens, and yet

they were excluded from the public rights and honours.

This was a state of things which could not be permanent

;

it was too unnatural and unjust. But as was the case

with the patricians in former times, the privileged Romans
were prevented by pride and selfishness from suirendering

their prerogatives by the admission of the great mass of

their actual fellow-citizens to a legal equality with them-

selves. This obstinacy was the cause of a violent convul-

sion, which brought about by war and revolution the

extension of the Roman franchise to all the nations of

Italy.

The terrible devastations which aflflicted Italy in the

Hannibalian war had been most ruinous to the allies

of Rome, especially those in the south of the peninsula.

Whilst Latium, which contained the principal part of the

old tribes of citizens, had suffered comparatively little, a

' According to Monimsen {Bom. Gesch. ii. 225) the numbers of Romansand

Italian allies were as two to three. This calculation is based on the numbers

of the census of 115 B.c. compared with that of 70 b.c. In this period the

numbers rose from 400,000 to 900,000. Tlie increase is explained by Momm-
sen by the admission of the allies to the Roman franchise in consequence of

the Social war.
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large portion of Samnium, Apulia, Campania, and more CHAP,

particularly of Lucania aiid Bruttium, was almost de- ^
.

,' ..^

populated ; and the Romans in punishing the unfaithful

allies had acted with ruthless cruelty. Even during the

war the Latin colonies were so exhausted that twelve of

them declared themselves incapable of sending their regular

annual contingents of troops. It is well known that this

declaration was by no means inspired by treason or even

by a want of patriotic feeling, but that it Avas the result

of actual misery, the effect of the war. When at length

peace was concluded, large districts were uncultivated and
uninhabited. Roman veterans could be settled on them as

colonists,' and Roman caj)italists could occupy them.

But devastations of land and losses of human life are Laws re-

repaired in a comparatively short time, provided a nation ^|^i''°ting

is in a healthy state politically and economically, so that dia.se of

the restorative vigour of nature is not impeded by bad '"^ '

restrictive laws. This may be more especially expected

in a country so fertile and with so genial a climate as

Italy. But unfortunately the law which so restricted

the right of buying and selling land that in every Italian

community none but members of that community or

Roman citizens could purchase or inherit,^ by restricting

free competition and giving an undue advantage to Roman
citizens, was in itself sufficient to ruin the prosj^erity of

every Italian town. This most injurious law operated

incessantly and unobserved. Its effect was, that year

after year larger quantities of the soil of Italy passed into

the possession of Roman capitalists to be turned into

large farms, in which the free Italian peasants were

supplanted by gangs of agricultural slaves.^

' See above, p. 369, n. 3. ^ Yo]. iv. p. 148.

ä It is hardly surprising that tliis process was so little noticed. But all

slow and gradual changes pass unobserved until some unexpected final result

is attained which seems out of proportion with the force at work. Thus the

steady accumulation of the wealth of the Church in all countries of Christian

Europe M'as hardly counteracted by the secular government, except in England

by the Statute of Mortmain, until the possessions of the clergy had grown out

of all proportion, and invited the cupidity of the secular power. The slow

effect of law and custom, by which land is transmitted to the eldest son, does

li B 2
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The occupation and cultivation of public lands situated

in the territory of the allies was practised not only

by Roman citizens, but also by Italians who were not

Romans.^ Thus the wealthier families of the allies were

as much interested as the Roman nobility in maintaining

the existing state of things, and looked with apprehension

at any movement which tended to restore the provisions

of the old Licinian law. In the various Italian towns

there were accordingly the same conflicting interests of

the rich and the poor as in Rome, and the same parties

were opposed to each other, the one siding with Gracchus

and favouring his social reform, the other supporting the

Roman nobility in their opposition to the democratic

agitation.

However, the richer Italian families, which formed a

kind of nobility in the dependent communities, though

they found their pecuniary interests bound up with those

of the Roman nobility, were precisely that class among
the allies which felt most intensely and resented most

keenly their exclusion from the honours and dignities of

the republic. They were not admitted to the great offices

of state. Even the Roman senate was closed to them,

and they could not expect the distinctions and the great

advantages which military commands in the provinces

conveyed. It is indeed probable that the Latin colonists

were allowed to join in the speculations of the farmers of

not strike many observers as powerful in effecting a great change. Yet this

law has helped to establisli in England a state of things which is fraught with

dangers, and may bring on a social or political revolution, unless remedial

measures are adopted in time.

' Mommsen, E'6m. Gesch. ii. 101 :
' The public Innds in Italy were not exclu-

sively in the possession of Roman citizens; large tracts of themhad been granted

bv popular or senatorial decrees to several allied communities for their eschisive

use, other portions had been occupied by Latin citizens, lawfully or unlaw-

fully.' I am inclined to say 'lawfully,' and I should not restrict the right to

' Latin citizens,' but rather include all Italian allies. There is no evidence to

the contrary, audit seems naturalthat the government would prefer to see vast

districts which had been laid waste by war cultivated by Italian allies, rather

than they should remain improductive. For after all it was not possible that

the Roman nobility could monopolise all the land themselves.
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the public revenue,' but it may be doubted if the other chap,

Italians also who were not Latins enjoyed the same
;

,

privilege. At any rate they could not compete with

Eomans on equal terms, and as they had no votes to give

or to sell in the Eoman comitia, they were not able to

make themselves respected by the men in power, who

could grant or refuse favours and make the terms hard or

easy.

We have already spoken of the wrongs and indignities Critical

to which all Italian allies, rich as well as poor, were
of"i/^'^"

exposed at the hands of Eoman officials.^ All their legal Roman

disabilities and all the disadvantages and mortifications wealth.

to which they were liable were the necessary consequences

of one primary cause, their exclusion from the full Eoman
citizenship. It was generally felt that this exclusion

could not be maintained much longer. The government

of the republic could not always be carried on for the

benefit of a ruling minority. The whole moral and

economical condition of society was undermined and a

crisis inevitable, which by restoring the equilibrium

between the ruling state and the masses of the subject

populations laid a new basis on which the Empire could

be established with equal rights and equal obligations

for all.

' This is Mommsen's opinion, Rom. Gesch. i. 423.

2 Above, p. 193 if.
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BOOK One of tLe most inelanclioly and ominous features wliicli

> J . we mark in the decay of the Roman polity is the lack of
Lack of ^ party and of leaders with the gift to discover the
adequate

. . .

popular disease and the will to cure it. The class of men from
lead ers.

•whose ranks such reformers might have sprung were

entirely under the influence of the nobility in their acts

and in their convictions ; and the few Roman soldiers and

statesmen who stood out froui the mass of mediocrity had

either no taste or no inclination to engage in any move-

ment which went beyond the aims and calculations of

their own day. They either devoted themselves, like the

Scipios, to the task of enhancing the greatness of their

own families, or laboured in field and council to increase

the preponderance of the republic over other states and

at the same time to amass riches for themselves ; or they

bewailed, like Cato, the corruption of morals and prated

about the virtues of the past. Occasionally, it is true,

timid attempts were made, and on a small scale, to

abolish flagrant abuses, as by the laws relating to the

ballot and by the institution of permanent penal courts of

justice for the protection of the provinces ; but the idea

of a bold and thorough reform was in itself alarming to

the public men of Rome.

Alleged It appears that C. Licinius Crassus, who was tribune

C^Lic'nius
^^ ^^^ people in the year 145 b.c., gave the signal for a

Crassus. new movement. But we know too little about him to

determine whether he really proposed a law for the

distribution of land in lots of seven jugera among the
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poor populations.^ It is certain that this proposal if CHAP.

made was not accepted, and that another for the election ^—

-

of priests by the people received the same treatment,

Crassus also exhibited his democratic tendencies when

delivering speeches in public, for he was the first of all

Roman orators who, when speaking on the public platform,

-^n.,„,a/i Ti^f +0 the comitium, where the senators and

^ - J forum, which was

xr^ ai>^^?.-(J^ " ^J[_^_ L' citizens.^

alius. We are told Proposed

Df the ScipioS, had =*srarian^ law of C.

dgour to the agri- Lseiius.

g the public lands

C^g^ V .^.mJL^'^' ut that, yielding to

andoned his daring

named ' the wise.' ^

/
"'

at, feeble warning

^'^aJ^ ^TV ' families of Rome,
f thought that they

i things which the

sm. All the great

while directing the

successfully accom-

a desperate struggle

ty kingdoms of the

d ; Carthage, their

ir dominion in Italy

in Spain the hardy

and fierce fight for

\ the greater portion

^ay of Rome, which

now; extended almost to mt; Atiaiidc Ocean, while the

small town of Numantia, which still refused to bow its

neck vmder the Roman yoke, was besieged by an over-

whelming force commanded by the younger Scipio, the

' The decision depends on the interpretation of the difficult passages,

Varro de R. R. i. 2, 9, concerning which see Paiily, Real Lexicon, iv. 1056.

* Cicero, de Amic. 25, 96. ^ Plut. Tib. Gracch. 8,
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Crassus. new movement. But we know too little about him to

determine whether he really proposed a law for the

distribution of land in lots of seven jugera among the
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poor populations.^ It is certain that this proposal if CHAP.

made was not accepted, and that another for the election , ^—

.

of priests by the people received the same treatment.

Crassus also exhibited his democratic tendencies when

delivering speeches in public, for he was the first of all

Eoman orators who, when speaking on the public platform,

turned not to the comitium, where the senators and

nobles were wont to stand, but to the forum, which was

occupied bj the great mass of humbler citizens.^

A less resolute reformer was C. Lselius. We are told Proposed

that he, the friend and dependent of the Scipios, had «&i''^i'|.''^"

conceived a x^lan for imparting new vigour to the agri- Lx4ius.

cultural classes of Italy by distributing the public lands

then in the possession of occupiers, but that, yielding to

the entreaties of his friends, he abandoned his daring

designs and was in consequence sumamed ' the wise.' ^

When the last echoes of this faint, feeble warning

seemed to have died away, the noble families of Rome,

strong and united, may well have thought that they

could now leisurely enjoy the good things which the

possession of power secured to them. All the great

tasks which they had undertaken while directing the

affairs of their country had been successfully accom-

plished, though at the cost of many a desperate struggle

and of terrific sacrifices. The mighty kingdoms of the

East were humbled and destroyed ; Carthage, their

ancient rival, lay in ruins ; and their dominion in Italy

extended as far as the Alps. Even in Spain the hardy

and patriotic natives, after a long and fierce fight for

their independence, were crushed, and the greater portion

of that country acknowledged the sway of Rome, which

now extended almost to the Atlantic Ocean, while the

small town of Numantia, which still refused to bow its

neck under the Roman yoke, was besieged by an over-

whelming force commanded by the younger Scipio, the

' The deeision depends on the interpretation of the difficult passages,

Varro de R. R. i. 2, 9, concerning which see Pauly, Real Lexicon, iv. 1056.

* Cicero, de Amic. 25, 96. ' Plut. Tib. Gracch. 8.
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BOOK conqueror of Cartilage, whose speedy victory miglit be

. ,J— looked upon as certain.

Election of Amid this seeming: calm bnrst a sudden and unex-
Tibenus . °
Sempi-o- pected storm, which threatened at a single stroke to

eiius ^'one '
^^^ ^^^ *^® proud and powerful nobility of Eome. In the

of the ten year 133 b.c. there was elected, among the ten tribunes of

the people, Tiberius Sempronius Gracchus, a young man
belonging to a most illustrious family, which more than a

hundred years before had attained to the highest honours

of the republic.^ During the war with Hannibal, and in the

time of deepest trouble, soon after the battle of Cannse, a

Tiberius Sempronius Gracchus was elected consul by the

peoj^le for the year 215 b.c., and later on commanded, as

proconsul, an army of slaves, and bore himself well until

he was slain in an ambush prepared for him by the

Carthao'inian sub-commander Maffo.-

The career A namesake of this Ti. Gracchus, probably his grand-

tribune's
^*^^^' "^^ose active participation in public life extended

father. from the Syrian to the last Punic war, and who was con-

sequently a contemporary of Cato, was father to the great

tribune. Of this man we know just so much as will suffice

to mark in outline the usual career of a prominent member
of the nobility. He served on horseback in the body-

guard of the consul L. Scipio Asiaticus, during his cam-

jjaign in Asia^ (190 b.c.). Three years later we find him,

as tribune of the people, interposing in behalf of L. Scipio,

who had been condemned to a fine, and so preventing the

execution of the sentence.'* We are informed that Gracchus

acted thus, although he was personally on bad terms with

Scipio ; but this may be merely a rumour invented for the

purpose of imparting to the act of Gracchus an air of

generosity. If enmity really existed, it is certain that an

entire reconciliation took place soon after this event, for

we find the houses of the Scipios and the Sempronian

' Other branches of the gens Sempronia had previously acquired nobility.

The Sempronii Atratini were patricians, and are frequently mentioned in the

fasti during the early days of the republic (497 b.c.). Plebeian branches were

the Sempronii Sophi, Tuditani, Blsesi, Longi, Rutili, Eufi, and the Gracchi.

2 Vol. ii. pp. 2'Jl, 329. ^ Yq1_ [^ chap. ii. * Above, p. 329.
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Gracchi lienceforth closely allied and intermarried. The CHAP.

narrative ' relating how Scipio promised his daughter , ^—

,

in marriage to Gracchus at a feast, unknown to his

wife, has, it is true, been erroneously applied to the men
in question, and belongs to the following generation ; but

our Gracchus did marry Scipio's daughter after her

father's death, Avith the consent of her relatives,- and the

career and political activity of Gracchus seem to have

been throughout in accordance with Scipionic views. He
was repeatedly entrusted with missions to the East (185,

]65, 161 B.c.), being particularly qualified for that office,

in addition to other accomplishments, by his thorough

command of the Greek language, which he spoke with

such ease and fluency that he was able to appear on the

public platform as an orator at Ehodes.^ He was succes-

sively elected to the offices of triumvir for the purpose of

founding the civic colony of Saturnia, in Etruria (183 b.c.),,

of sedile (182 b.c.), and of praetor (180 b.c.) The splen-

dour of the public games celebrated during his sedileship

was not less remarkable than the recklessness with which

he cast a share of the expenses on Italy and the pro-

vinces.'* As praetor in Spain he succeeded, after two years

of warfare, marked by many a victory,-^ and the taking one

hundred and three, or, according to another account, three

liundred cities,^ in leaving behind him a name loved and

respected by the native tribes on account of the treaties

which he concluded with them, and which formed the

basis of their subsequent legal relations to Rome. He
' Liv. xxxviii. 57.

- Plutarch, Tib. Gracch. 1 and 4, below p. 380, note 4.

^ Cicero, Brutus, 79.

* Liv. xl. 44, 10. The senate was in consequence obliged to reduce the

cost of the games : deereverat id senatus propter efifusos sumptus, factos in

ludos Ti. Sempronii sedilis, qui graves non modo Italise ac sociis Latini nominis,

sed etiam provinciis excernis fuerant.

5 Vol. iii. p. 377.

« Vol. iii. p. 380, note 1. The number 103 is given by Liv. xl. 49, 1
;

Strabo, iii. 4, 13, on Polybius' authority, gives 300. One of these figures has

probably been corrupted into the other. The manifest partiality with which

Polybius speaks of Gracchus is explained by the intimacy of both "with the

Scipionic family.
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returned to Eome in triumph, bringing forty thousand

pounds of silver into the treasury, and now his election to

the consulship was secured. He filled this office in the

year 177 b.c., and was appointed to the province of

Sardinia, where he was for two years engaged in a fierce

war with, the insurgents, and took so many prisoners in

battle, that the cheapness of Sardinian slaves became pro-

verbial in Rome. Tn the inscription affixed to the painting

which for his own glorification he dedicated ' in the

temple of Mater Matuta, Gracchus boasted of having slain

or captured eighty thousand enemies. A second triumph

was granted him, and a further reward for his services was

liis election to the highest post of honour that any Eoman
could aspire to, namely, the censorship, which office he

filled together with his colleague of the consulate, C.

Claudius Pulcher. His tenure of this office was rendered

memorable by his transformation of the tribes in the spirit

of aristocratic government,'^ while he erected to himself

a monument in the form of the Basilica Sempronia, the

third edifice of the kind in Eome. In the year 1 63 he was

again made consul, so that he was one of the few who could

boast of having twice occupied the highest office, and of

having twice triumphed. Of his latter days we know

nothing, and they were probably devoted to the benefit of

his family. The husband of a highly intellectual wife,

whom, according to a pathetic story, he loved so dearly

that he had no desire to outlive her,^ and himself con-

vei'sant in Greek literature, we may be sure that he did

liis utmost to give his children a first-class education. Of

liis numerous family, however, only three survived their

father, the renowned brothers Tiberius and Caius, besides

a sister who was married to the younger Scipio, the son of

the conqueror of Macedonia, Lucius ^milius Paullus.

Summing up the principal features in the career of

Gracchus the censor, we cannot fail to see in him a striking

specimen of a genuine aristocrat, a man who clung firmly

> Vol. iii. p. 426, note 2.

ä Plutarcli, Tib. Gracch. 4.

- Above, p. 38.
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to liis hereditary class and all its principles, and who CHAP,

would have been the last to think of tampering with the ^_
.

_^

foundation on which the greatness of the aristocracy

was built up. Of such men there was no lack. They

were just equal to the ordinary public work, and are

admirably adapted to characterise the class to which they

belonged.

The mother of the tribunes, on the other hand, was a The

remarkable woman, and not an ordinary Roman matron, "l?!-,^^. „' ''01 iiberius

She has generally received credit for being the person to ainlCaius

1 1 T l^ • 1 • • TT-' • Gracchus.whom her sons owed then* tramnig and education, m
particular that command of the Latin tongue which made
them eminent as orators.' But they probably owed to

their mother more than such secondary advantages of

education. Romans in general were not given to ideal

ways of thinking ; and this gift, which the Gracchi

possessed in a high degree, was probably inherited from

their high-souled and large-minded mother. From her,

and not from their father, they had received that sensitive

nature and that s^^mpathy with the w^eak and suffering,,
j

which animated their political action.

But if their ideal enthusiasm was their mother's legacy, Education

it was nourished and further developed by education,
(^^..^eshi.

We hear of two Greek masters who had a lasting in-

fluence on the two Gracchi, the stoic Blossius from Cumse,

and the rhetor Diophanes from Mitylene. Since Plato the

Greek philosophers had studiously prosecuted their specu-

lations concerning the best form of polity, without paying-

much regard to existing institutions. That the state had

a right to regulate family life, to command and dispose of

property as it thought best for the common weal, was for

them an axiom beyond dispute ; and amid the general

decay of old institutions their theories had first been in

some measure adopted, especially with reg; rd to landed •

property, by generous princes like Agis and Kleomenes of

' Cic. Brut. 27, 104. Fuit Ti. Gracchus diligentia matris a puero doctus et

Grajcis Uteris eraditus, ib. 58, 211. QuinctiL I. i. G : Gracchorum eloquentiaj

multum contulisse accepimus Corneliam matrem.
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Sparta, or by tyrants sucli as Machaniclas and Nabis.

Such doctrines and models appear to bave fostered and

stimulated in Cornelia's youthful sons the boldness which

promjjted them, in defiance of all Roman conservatism, to

rebuild the state on quite a new foundation.'

Tiberius was but a youth of sixteen when he accom-

panied P. Scipio the younger, the husband of his sister, to

Africa (147 b.c.), and so enjoyed immediate intercourse

with the most eminent man of his time, and his friends C.

Lselius, Pansetius, Polybius, and others. He had also oppor-

tunities ofshowing his personal courage, in the taking of the

suburb Megai*a^ by assault, when he and Fannius are said

to have been the first on the city-wall. Having returned

to Pome, he was, while yet a youth, received into the

corporation of augurs, and so far succeeded in winning

the aflPection of the consular Appius Claudius Pulcher,^

that the consular's daughter was promised to him in

marriage.* Prospects of a brilliant political career were of

course open to the young man, but the beginning seemed

ominous, when he became qusestor and in that capacity

accompanied the unfortunate consul, C. Hostilius Man-
cinus, to Xumantia, and shared the fate of the Roman
army and general, who became prisoners of war. Mainly

through his agency the treaty was concluded which

' Plutarch, Tib. Gracch. 8 : 'O Tißipioi 5e SiifjLapxos awoBeixOe'ls evdvs eV

avT7}v oip/UTjcre rrjv vpa^iu, ws yuev ol TrA.fTo'Toi Xdyovcri, Aioipavov tov p-qropos kA
BAoffTLOv TOV (piKoa6<pov TrapopfMriacivTuv a-br6u. This important evidence has

hitherto received but little attention.

- Vol. iii. p. 355.

* The same who wrongfully made war against the Salaesians (143 b.c.

vol. iii. p. 423), and who, in spite of the senate and the tribunes, celebrated a

triumph. We cannot think that his influence on Tiberius was wholesome, or

that he was likely to inculcate prudence. His enmity with Scipio ^milianus

and the reigning clique of tlie nobility dated from the time wlien he contested,

the election of censors agaiust Scipio and w'as beaten (142 b.c. Plutarch,

Apophthegm. Scip. Min. 0.)

^ Plut. Tib. Gracch. 4. According to Livy, xxxviii. 57, P- Scipio Africanus

promised his daughter Cornelia, the mother of the Gracchi, in marriage, un-

known to his wife, to the fatlier of the Gracchi. But that this version is

incorrect is plain from a comparison of the dates (for Cornelia cannot have

been old enough before the death of Africanus, 183 b.c.); besides, Polybius is

in favour of Plutarch's version ; see above, p. 377-
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promised tlie Numantines peace in return for the libera- CHAP,

tion of the captive army ; and when this treaty was re- s ,".

pudiated, notwithstanding- the vehement protest of Tiberius

Gracchus, he narrowly escaped being- surrendered to the

Numantines, together with the consul Mancinus.' It is

not unlikely that such scandalous perfidy on the part

of the senate enrag'ed a hig-h-spirited and g-enerous

man, who had pledged his faith for the execution of

the bond ; and if he had already arrived at the conclu-

sion that the system of government then prevailing in

Kome was ripe for destruction, such an experience as

this could not fail to confirm him in that belief. But ,

it is surely a mistake to impute all his subsequent '

line of action to resentment or to personal fear, and

thus to deny him all credit for pure and disinterested '

'

motives.^

He was evidently deeply moved by the lamentable Sincerity

condition to which the bulk of the Italian peasantry had Tiberius

been reduced. On his way to Spain he saw in Etruria an Gracchus.

instance of the terrible desolation of that fertile country

;

for only foreign slaves, instead of freeborn peasants, were

employed in agriculture. Doubtless he was acquainted

with the plan, which C. Lselius had conceived and then

> Vol. iii. p. 399.

2 This is done by Cicero, who is systematically unfair in everything he

says of the Gracchi, De Hariisp. res^pons. xx. 43 : Ti. Graccho invidia Numan-

tini foederis, cui feriendo quaestor C. Mancini consulis quum esset, interfuerat,

et in eo foedere improbando senatus severitas dolori et timori fuit ; istaque res

illura fortem et darum virum a gravitate patrum desciscere coegit. Brut. 27,

103 : Eorum alter (Ti. Gracchus) propter turbulentissimum tribunatum, ad

quem ex invidia foederis Numantini bonis iratus accesserat. ab ipsa re publica

est interfectus. Velleius seems to incline to the same opinion, ii. 2 : Ti.

Gracchus .... graviter ferens aliquid a se factum infirraari .... triLunus

plebis creatur .... summa imis miscuit. Florus, iii. 14, leaves the motives

of Gracchus doubtful. Tiberius sive Mancinianae deditionis, quia sponsor

foederis fuerat, contagium timens et inde popularis, sive aequo et bono ductus,

quia depulsam agris suis pleliem miseratus est, ne populus gentium victor

orbisque possessor laribus et focis suis exularet, quacunque mente rem ausiis

ingentem est. Quinctilian. VII. iv. 13, expresses himself doubtfully: Gracchus

reus foederis Numantini, cuius metu leges populäres tulisse in tribunatu vide-

tur. According to Bio Cassius (frag. 83) Tiberius was moved by anything

but common ambition.
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abandoned, of establishing a new peasantry by the distri-

bution of state lands, and his bold, enterprising nature

prompted him to take up with youthful enthusiasm the

plan which older and less intrepid men had shrunk from

caiiying out. So it came to pass that Gracchus, in the

face of fearful obstacles, and almost unsupported by any
party, attempted single-handed his hopeless attack on the

stronghold of the Roman nobility.

Tiberius Gracchus was elected tribune in the year

133 B.c., probably without ha\äng previously made his

plans known to the public, or having on the strength of

his projected reforms secured tlie suffrages of the peojjle ;
'

for we find among his colleagues no resolute or outspoken

supporters of his policy; but, on the contrary, several

bitter adversaries. When, soon after his accession to

office, he disclosed his plans, the nobility were no less

taken hj surprise than the people. He did not think it

necessary to adhere to the custom which had then been

in use for some centuries, and first to lay his legislative

schemes before the senate, so that he might, with the

approval of the senate, bring them before the people.

Probably he knew that such a proceeding would be use-

less, since he had no strong party to support him in the

senate. Only his father-in-law, Apj^ius Claudius, and the

father- in-law of his brother, P. Licinius Crassus Mucianus,

besides the renowned jurist P. Mucins Scsevola,^ were on
' Plutarch {Tib. Gracchus, 8) relates that Gracchus was urged to his

reform by anonymous letters addressed to him, which were left in public places

where they would be sure to be found, and which called upon him to restore

the public land to the poor. This story, which is evidently identical with the

one related of Brutus, seems to be nothing but literai-y gossip. Anonj'mous

messages of the kind could not have been sent to the youthful Tiberius, unless

it had been generally known in Rome, even before this time, that his policy

was directed towards the objects here mentioned; i.e. unless he had already

declared what his feelings and opinions were. The story, therefore, moves in

a vicious circle.

2 Though it is stated that Scsevola approved of the Sempronian land law

from a legal point of view, we may well doubt whether he approved of its

policy. The lawyer and the statesman were probably of different opinions.

In his latter capacity it does not appear that Scsevola did anything to support

the measure, which from a merely technical point of view he may have con-

sidered unassailable.
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his side, evidently more a family clique than a political CHAP,

party. The assent of the Scipionic party, especially of -_

—

^~^
his brother-in-law P. Scipio ^milianus, was not to be

counted on, and that was perhaps one reason why he

hastened to carry his reform before the return of Scipio

from Spain.*

Before we proceed to discuss the reform of Gracchus Question

in detail, we cannot help askings whether it was prudent «fthepru-
' i o 1 (lence ot

in such a youthful statesman, at the very outset of his Gracchus.

career, to be so completely carried away by enthusiasm

and confidence in his cause as to undertake single-handed

a struggle, necessarily so hard and formidable, and to

throw down the gauntlet to the entire nobility by attempt-

ing to carr}^ his schemes through a vote of the people,

and without consulting the senate. The event proved

that if his action was not wrong, it was at least impru-

dent, and that reforms are but short-lived when they

have been wrung from the actual rulers of the state

by means of a sudden and unexpected attack. Legally,

Tiberius was in the right. The law permitted him,

without the leave of the senators, to bring any proposal

directly before the people ; but in matters of policy the

letter of the law must always be supported by actually

existing custom. Political questions, though originating

on the basis of right, are still in the end finally settled by

might.

^

The proposals which Tiberius submitted to the comitia Proposals

tributa for approval were such that they could not fail to °f
^'^'^^'

be unanimously condemned by the nobility ; for they

virtually implied a renewal of the almost forgotten and long

disregarded agrarian law of Licinius, which enacted that no

' Many distinct and cmpliatic assertions liaA'e lieen made by Momnisen
and others about a so-called reform party preceding the Gracchi. If by such

a party the combined action of several men witli a following in the mass of

the people is meant, we must unhesitatingly declare that no vestige of it is

to be found. A few isolated liberal ideas, perceptible here and there, are far

from constituting a reform party.

2 Appian, hell. Civ. i. 27, pronounces at the same time Tiljerius' praise and

condemnation by calling the law »-({juor äpicTTos koX wipe\ijj.d!!TaTos ei ihvva.ro

irpax^rivai.
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BOOK individual citizen sliould possess more than five hundred

> ,__- jugera of the public land. In order to pay some regard

to the economical changes which two hundred years had

/
effected in respect to wealth and the mode of living, he

/ added a clause permitting further the occupation of two

/ hundred and fifty jugera for each grown-up son. To
temper the harshness of the measure to those who would

be obliged to forfeit a portion of their property, a clause

/
was inserted acknowledging whatever portion they re-

tained to be their freehold property, and that the state

should for the future give up all claim to the same.'

Such land as had been acquired by individuals in excess

of the said limit was to be resumed by the state, and

distributed among the poor population in small allotments

as inalienable pro^Derty, subject to the payment of an

annual tax. With a view to carrying this measure into

effect, a committee of three men (triumvirs) was to be

annually elected, whose labours were to begin with the

arduous task of deciding what lands belonged to the state

as ager publicus, and what lands were hond fide private

property, and therefore exempt from the proposed

measure.

Objects of In order fully to estimate the consequences involved

posalsf i^ t^^s proposal, we must first of all decide whether it

applied only to such public land as had been occupied by

Roman citizens, or whether the Italian allies who had

tracts of state land in their possession were equally to be

affected ; moreover, whether only the poor of Home were

to profit by the proposed distribution of land, or whether

any Italian allies were also to participate in the benefit.

Appian gives us clearly to understand that the measure

in question was intended to apply without distinction to

all the inhabitants of Italy,- and this is almost a matter

^ Appian, Bell. Civ. i. 11 : e/ce'Xeue (ö Ti/3epios) rovs irKovalovs . . . /xiaBbu

r-qs Trewovrj)xiv7]s k^epyaaias aindpKrj (pfpofMevous T^r i^aipiTov &iev THirjs KTricnv

is ael ßeßaiou iKacTTCü TreiraKoaiav TT\e6pa>v, Kol waiirl, ols eiVi iratSes €Kci<TTcp /col

TovTCüv TO. rjtJ.l<Tea.

- Appian, Hell. Civ. i. 9 : Tißepios TpaKXos .... Srnxapxwv eVf^voAoyrjfre

vepl Totj 'ItuMkov ytvovs ws «iiTroAe^üiTOToy re zeal avyjepovs, cpdetpo/j.ii'ov 5e Kar'
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of course, for else the result could not have been what ClixVP.

II
Gracchus intended, namely to people Italy with a nume- ^—

.

rous and independent peasantry. Here as elsewhere the

Gracchi display their generous sympathy with the suf-

fering- Italians, the aim of Caius certainly, if not of

Tiberius, being to give them the rights of Roman citizens.'

We are very imperfectly informed on many points of Uncer-

Tiberius' agrarian law. It is by no mea.ns clear what t"iinty as
^

/ to details.

arrangement was contemplated with regard to the cattle

and plant belonging to the land which was to be ceded

to the state, whether all this was to be handed over to

the new-comers, and whether with or without indemnity.^

Then again, what was to become of the numerous slaves

by whose labour agriculture had been hitherto carried on ?

Their masters would of course no longer have any employ-

vKiyov €S oTTopiai' KoX 6\tyavSpiav. Appian. Bell. Civ. 13: Tparex"^ Se fxeya-

Xai/Xou^€i/os erri to) v^fiai .... oia 5rj ktktttjs ov /xms Tr6\foos ou5' si/os yefovs

aAAa Trdvraiv Saa iv 'iraKia edvij. es tt}v oiKiav Kapurip.-Kero.

' This is the view adopted by Mommsen, Bom. Grsch. ii. p. 88. In oppo-

sition to it, Lange {Bom. Aherth. iii. p. 10) maintains that Gracchus made
no provision for the Latins and the Italian allies. He quotes in proof of this

opinion a passage from Cicero de Rcpuhl. iii. 29, 41, the bearing of which on

the agrarian law of Tiberius Gracchus is by no means evident. Large asserts,

moreover, that the &rrotKot and the Tr6\ei<i IcrotroXirtSes mentioned by Appian,

Bfll. Civ. i. 10, must be understood to be colonies and municipia of Roman
citizens, which is a mere guess. He also thinks that Tiberius would never

have succeeded in obtaining from the assembly of the Roman people the assent

to a law by which the Latins and allies obtained the same advantages as the

Roman citizens. There is some force in the last argument. We cannot

think that it was by any means easy for Tiberius to persuade the selfish Romans
to accept a law not exclusively intended for their own advantage. By his

liberality to the Italians he made himself to a certain extent unpopular in

Rome, and his enemies would be likely to avail themselves of the odium he

thus incurred for irritating a portion of the people, and for representing him
as a dangerous friend. If Tiberius reckoned on the sense and generosity of the

Romans, he made a serious mistake; but, if we admit this, we need not on
that account doubt that he proposed and carried his measure,

^ The latter alternative is hardly conceivable. But a full compensation of

the old owners would require enormous sums. When the kingdom of Perga-
mum and the treasures of Attalus were at the disposal of the Roman govern-
ment, it was possible to get over this difficulty. Gracchus proposed to apply
the proceeds of the Attalian legacy towards stocking the land which was to be
distributed. But we should much like to know how he had intended to deal
with this question in his original proposal, which was made before he could
reckon on the windfall from Pergamum.

VOL. IV. C C
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BOOK ment for tliem, and could not possibly continue to feed

, ^J , tliem. If Tiberius intended to set them at liberty and

convert tbem into free labourers, then where was the

benefit to poor citizens ? and yet it must have been very

difficult to find any occupation for them except in agri-

culture.' We must bear in mind that the scheme of

Tiberius Gracchus was propounded in the midst of the

disastrous Sicilian slave war, in which the whole island

was wasted with fire and sword, and several Eoman armies

perished in succession. Tiberius cannot under these cir-

cumstances have neglected to make some provision for

the Italian slaves whom he j)roposed to replace by free

labourers.

Difficulties If the law proposed, as we presume it did, to provide

0°
the

^'^'^ ^^^ entire mass of poor and unemployed citizens with

measure, land, it must also have dealt with the contingency that

the public land at the disposal of the state might not

suffice, and in that case it was necessary to make some

provision for those who could not be accommodated out

of the public lands. A further difficulty lay in the

necessity of providing that the plots of land to be allotted

should be inalienable. In what way can Tiberius have

hoped legally to carry out this design ? Did he imagine

that a mere declaration to that effect would suffice ; or

did he think that the new peasantry would never wish or

be compelled to sell? What justification could there be

for any such hope as that? It was surely not to be

expected that the metropolitan proletarians would find

ao'ricultural work altogether suited to their taste, or

hio-hly profitable. Neither the state of agriculture in

Italy, nor the nature and antecedents of the new colonists

could justify any such supposition. What was to be

done if a new settler found it advantageous or necessary

to sell his newly acquired property? Was that to be

declared an illegal proceeding, and was he thus to le

fettered to the soil, or in other woids to forfeit his free-

dom ? These are questions to which we find no answer

' Compare above, p. 355.
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in our sources of information. But however these difR- CHAP.

cnlties may have been met, we do not hesitate to condemn ^^ _J ,

as a faihn-e any attempt to fix the tenure of land in

perpetuity by declaring- it to be inalienable, just as any

other legal regulation must end in failure which attempts

to impose arbiträr}^ and unnatural restrictions on the

economical dealings of society.^ This feature in the law

of Tiberius was at the same time an admission of its

inability to create a free and independent peasantry that

was likely to endure.

A source of embarrassment scarcely less formidable Difficul'ies

than those inherent in the law itself was found in ascer- '^^^^^^^^

taining the facts on which the operation of the law rested, i-egister-

Eegisters and surveys, from which the extent of the public
'''

lands might have been determined, did not exist, and
quite in accordance with the wretched management of

Eoman finances, the regulation requiring all occupiers to

pay a fixed rent or tax for the use of public land had long

since been forgotten, and thus the most natural and pal-

pable method of keeping up the distinction between free-

hold and public land had been neglected. It had long

since become customary for landholders to treat the public

land in their possession just as their own private pro-

perty, to draw no line between the two, and in respect of

cultivation, purchase, sale, or bequest, to regard both as

belonging to one and the same description of property.

How was it possible, when this state of things had become
firmly established and generally accepted, to draw the

distinction which the law required? Those who were

commissioned with this work had a task that every pru-

dent statesman would shrink from. One might well have

doubted whether the entire reform was not in dano-er of

being frustrated by this one obstacle. This, however, was

merely a practical difficulty, and did not affect the legal

' The restriction soon proved unavailing and was repealed. Appian, Bel/.

Civ. i. 27. Compare what has been said abcve, p. 371, on the vanity of the

attempt to control by laws and punishments the development of industrial and
commercial enterprise.

c c 2
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BOOK or political aspect of the law. The main question for Grac-

-_ ,

'

- chus must have been whether his law was just, and whether

it was prudent, and his opponents could only hope to find

a hearing by impugning- its justice or its expediency.

Legality of /" As far as formal law was concerned, there can be no

foniiTof
' ^^^^^ ^a.i the proposal of Gracchus was Avithin its limits.

Graccims. The public land belonged to the state, and whoever had

,
taken possession of any portion of it must have known
that the state could at any time lay claim to it. This

right of the state never lapsed,' so that the public could

resume not only all those parts which private persons had

taken possession of in excess of the legal limit, the five

hundred jugera, but everything down to the last glebe. If,

instead of doing this, the state demanded for public pur-

poses only that portion which individuals had wrongfully

usurped in opposition to the Licinian law, it did not

even stretch its rightful claims to the utmost limit, and

the advocates of this law mi^ht assert that it contained a

generous concession in allowing individuals to retain

possession of two hundred and fifty jugera for each grown-

up son. This was doubtless the view held by Tiberius

and his legal advisers and friends. Mucins Sceevola and

Licinius Crassus.

Revival of But the question here at stake was not one to be

laws.''
^ decided according to the rigid letter of the law. In order

correctly to interpret and to apply a law, it will not suffice

merely to explain the exact meaning of the words in

which it is expressed ; for every law is framed to suit a

certain time and a certain order of things, and when
these are materially changed, the law is no longer fully

applicable, and should either be adapted to the changed

circumstances by suitable interpretation and alterations, or

> Cicero, de Leg. Agr. iii. 3, especially %\\: Hoe tribiinus plebis promulgare

ausus est, ut quod quisqiie post Marium et Carbonem consules possidebat, id eo

iure teneret, ut qui optimo privatum. Etiamne si vi eiecit? etiamne si clam,

si precario venit in possessionem? Ergo hac lege ius civile, causae possessionum,

prsetorum interdicta tollentur. Frontin. de Controv. Agror. p. 50. Aggenus,

p. 82 : Juris periti negant ilium solum, quod solum populi Romani ccepit esse,

ullo modo usu capi a quoquam mortalium posse.
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it should be repealed. Whether this is accomplished by a CHAP,

formal act of legislation, or b}^ use and custom, is imnia- . _ _
' .

terial. The abolition of a law by long- continued neglect

is also an act of legislation, being in fact the same

process to which customary law owes its origin, and which

may just as well show itself in a negative as in a positive

sense

—

i.e. which may just as well abolish existing laws

as make new laws. Now there can be not the slightest

,

doubt but that the Licinian law, dating from the year

"6^^ B.c., must in the time of Gracchus

—

i.e. more than

two hundred years later—have been looked upon as en-

tirely obsolete and of no force ; nay, it is even possible

that in the generation then living, it was only known to

students of antiquity, and that those who were violating

its provisions had not the laintest notion that their pro-

ceedings were illegal.' Under these circumstances, to' '

bring forth and to give new life and force to the obsolete

law which for many generations had lain unheeded and

neglected in the dust of the archives, w^as a proceeding

only to be justified if the old law still suited the new

circumstances, and if it violated no rights or titles which

had been acquired in good faith.

Such, however, was not the case. On the contrary, the inappii-

difference between the fourth and the second century b.c. '"f^"i^^y.
^^

'' the Lici-

in the material condition of society was so vast, that the nian laws

possession of a property, which in the former age would
^.j^g^n^^g^^

conditioa
' The Licinian law, de modo agri, seems never to have had much practical (f Jtaly.

importance, and in fact to have been almost a dead letter from the first.

Appian, Hell. Civ. i. 8 : (ppovrXs 6' ovSefxia ^v otre rSiv vofxwv ovre rwv 'dpKtav, aKX!

o'irtus Koi €S6kow (ppovTiffai, Tr]v yrjv is ruvs oiKiiovs iirl inroKpiafi biii/efioy, ol

Si iroWol TsAeoj/ Kar((ppivovu. Whilst we often hear of fines inflicted for the

transgression of the law of pasturage {scriptura), no notice has been preserved

of any actual enforcement of the land law, unless the allusion of Cato the censor

in one of his speeches (Catos Fragments, ed. Jordan, p. 24) can be taken as a

proof of it. The passage runs thus:—eaque tandem lex est tam acerba

quae dicat .... si quis plus quingenta iugera habere voluerit, tanta poena

esto, si quis maiorem pecuum numeruni habere voluerit tantum damnas esto.

Cato's meaning is not quite clear, owing to the fragmentary condition of the

text of his speech. His expression 'habere' instead of ' possidere,' is not

technically correct, nor is it certain whether he refers to the law as one actually

in existence, or as one of a bygone age.
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BOOK hare passed for great wealth, scarcely raised tlie owner
> .___' above tlie middle classes, now that the immense influx of

wealth into Rome had made its nobility the owners of

princely fortunes. What were five hnndredjugera to such

men as the j^milii, the Valerii, the various branches of the

Cornelii, and other families ? To tell these men that in

the days of Camillus and the Samnite wars five hundred

jugera signified great wealth was little better than

mockery, and they might complain with just indigna-

tion of the tribune who was endeavouring to gauge the

present with a measure which belonged to a primitive

and bygone age, the infancy of the Roman state.

Kor could such complaints be met by asserting that the

l>roposed law affected only the tenure of staie land by

individuals, and did not interfere with private j)roperty,

for practically no distiüction was made between those two

forms of property, and there might very probably be

wealthy men, the bulk of whose property was invested in

public land, and who would consequently, if the new law

came into force, sustain a ruinous loss. How could a

Roman of consular dignity live in a manner befitting his

station if he Avas thus reduced to the level of a peasant?

Private ex- It was quite natural that the Roman landowners should
penditnre -Qnanimously oppose the suggested law, and stigmatise it
oil public "^ ^ '- °^ ' Ö
lands, as a scheme for the purpose of j)lunderiug honestly

gotten wealth. The long-continued non-observance of the

Licinian IrLw had had the effect of placing the occupied

state laud on precisely the same footing as private pro-

perty. By purchase, bequest, and mortgage, it had

passed from hand to hand, and capital had been invested

thereon in a variety of ways. Waste tracts had been con-

verted into fertile fields, pastures, and plantations ; farm

houses and country mansions had been built; gardens

and pleasure grounds laid out; improvements of every

kind eff'ected by successive occupiers had enhanced the

original value of the land a hundi'edfold. Who could, on

the strength of an old and obsolete regulation, affirm that

the present holders of such lands, who had undoubtedly
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acted in good faitli, had not a just claim to tlie benefit CHAP,

of tlie investments tliej had made? The revival of the ._—^—

-

old law was, in point of fact, nothing but an act of

confiscation, and was felt to be such. When in the year

172 B.c. unlawful encroachments on common land in

CamjDania were cancelled for the benefit of the treasury,

the dispossessed occupiers received an indemnity, although

their tenure had scarcely been of forty years' duration, and

was not based on any rightful claim or title. Was it then

just or reasonable to ignore a more than five times longer

tenure, as conveying no title to the land whatever?

Even Gracchus seems to have felt this injustice, and Question

therefore inserted in his proposal a clause to the effect
"/ij^^fg^'^"

that the ejected landholders should be indemnified for existing

money laid out on the land. But, firstly, this clause was ^f public

inadequate, for it ofiered no indemnity for purchase money ^^^^'^^•

of the land itself; and, secondly, it could not be more

than a delusion, for no ways and means were or could be

provided for raising the requisite funds ; and, finally,

the clause was dropped in the course of the discussion

of the bill, so that the full injustice of the law stood

exposed before the constitutional powers of the republic.

The senate saw from the first that to employ, as theyi Opposition

were wont to do, friendly counsel and personal influence' |°^^^^^®

in negotiating with a fanatical reformer like Tiberius

;

Gracchus, would be fruitless. They therefore resorted tq'

intercession, which means of obstruction the Roman legis-

lators had purposely provided in order to frustrate one-

sided, rash, or dangerous action on the part of the

maoristrates, or to ensure more careful deliberation. The

right of intercession was an essential feature of the

republican constitution, a feature so indispensable that

the steady and regular working of the constitution was in

a great measure dependent on that right. The frustration

or even the postponement of one-sided or illegal action on

the part of an official afforded such a guarantee against

the abuse of magisterial power, that the law could safely

entrust the difiereut magistrates with an authority that
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Interees-

."ion of C.

Octavius.

BOOK mioflit Lave seemed excessive and more monarchical than
VII
^ . rejjnblican. It had an effect on the deliberations and

decisions of the various constitutional powers, especially

on the legislative power of the people, similar to that

which is produced in modern times by the practice of

repeated and successive deliberations on a proposed law

in one or even two houses of the legislature. Every official

in Rome knew and felt that beside him or over him stood

a controlling colleague, and this knowledge in itself was

in most cases sufficient to enjoin prudence and moderation.

In countless instances the efficacy and prudence of this

constitutional check had been proved, and the senate was

strictly within its right in having recoui'se to it now.

We have seen that Tiberius Gracchus was by no means

sure of the support of his colleagues. Among these was

one Caius Octavius, a friend and perhaps a kinsman of

Gracchus, who might probably, if left to himself, have

hesitated to oppose a bill calculated to be received with,

unanimous ajjproval by the people ; but he gave way to

the entreaties of his political friends, and i-esolved to in-

tercede against the agrarian law.

The voting was as usual preceded by discussions and

TibSuI
°^ debates in the open meetings {ccnitiones) of the people, in

Graechus. which Gracchus did his best to inflame the multitude

and to convince them of the importance, expediency, and

justice of his bill. He was a man of refined eloquence,

full of warmth and enthusiasm for his cause, and full of

indignation at the avarice of the ruling aristocracy. How
stirring his words must have been, we can judge from the

following sample which Plutarch ^ has preserved for us

:

' The wild beasts of Italy,' he said, ' have their caves and

lairs, but to the men who fight and bleed for Italy nothing

remains except the open air and the light of heaven. Bereft

of home and shelter, they wander about with their wives

and families. It is mere mockery and delusion in a

general to exhort his warriors before a battle by bidding

them fight for the graves of their ancestors and for their

' Plutarch, Tib. Gracchus, 9.

Eloquent
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houseliold altars, for not one of tliem owns an altar CHAP.
• II

bequeatlied him by his father nor the ground wh.ere liis ^-^

fatliers are laid. Thej figlit and fall that others may-

enjoy affliience and luxury ; they are called lords of the

earth, and have not a single clod of earth which is their

own.'

Such speeches were eagerly listened to by the im- The voting

poverished people, whilst they tnrned a deaf ear to those prevented

who endeavoured to prove from political or economical by the in-

torcf'Ssion

reasons that the bill of Tiberius must be detrimental to ofOeta-

the state. The rural population flowed into the town in ^'^"^•

vast numbers to exercise their right of suffrage ; ' the

excitement increased, and passion began to drown the

voice of calm reflection. When the time had anived for

voting on the proposed law, Octavius put in his veto,^ and

could not be prevailed upon to retract it, either by the

menacing attitude of the crowd or by the entreaties of

Tiberius Gracchus, who implored him as a friend to drop

his opposition, and promised full compensation for any

pecuniary loss wliich as an owner of land he wou.ld sus-

tain by the law. Octavius remained staunch in the exer-

cise of his constitutional rights. The voting could not be

13roceeded with, and the attack of Gracchus on the esta-

blished economical arrangement was beaten off for the

present.

Tiberius was of course not the man to accept this Cotinter-

failure as the final result of his plans. He proceeded g-^^ ^f''"

likewise to make use of his right of intercession, and, in Tiberius

the manner of the old tribunes which had long fallen into

disuse, he lodged his veto against every public act of the

magistrates, placed his seal of office on the treasury in the

temple of Saturn, and threatened in that way to paralyse

the entire administration and jurisdiction of the republic,

until his bill should have been put to the vote. Amid the

fearful disorder in public business which ensued, it seemed

' Diodor. xxxiv. 6: ical crvvipp^ov eis rr)v "Pwjxy)v ol t/^Aoi aith ttjs ;^;cipas

w<Tirepil TTOraixoi rii/fs us rrjv irduTa Svva/xefr)v Se^ecÖai OdAarrav:

^ Appian, Hell. Civ. i. 11, 12. Plutarch, Tib. Gvacch. 10.
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.^_—,J—- violence. Those who were threatened with loss of their

property put on mourning, but at the same time they

organized their followers for resistance, so that Tiberius

probably had good reason for apprehending danger to his

person and for guarding against assassins by carrying a

dagger.

His pnsi- In the days of the old contests between patricians and

policy. plebeians, the latter had never succeeded in obtaining their

object by sudden rushes. To gain a fresh point was often

the work of years. The tribunes of those days were con-

tent if they could hope gradually to gain ground, and

year after year they repeated their attacks upon the po-

sitions which the ruling classes so stubbornly defended

;

but each jenr they made some headway, and finally they

gained the victory. This was not the style of tactics cal-

culated to suit the impetuous Tiberius Gracchus. Although

he had no party to speak of among the influential houses

;

although he could not hope to act in accordance with the

senate, and was obliged, in defiance of the established

practice, to appeal straightway to the people ; although

his measures threatened the material interests of the no-

bility and could not fail to provoke their most determined

resistance, he j'et was rash or enthusiastic enough to

hope for immediate success. He probably did not believe

that the circumstances which for the moment seemed so

promising would last. His adversaries had been taken by

surprise and were unprepared for resistance ; the people

were roused and greatly excited in favour of the change
;

the rural population, which could seldom be induced to take

an active part in public affairs, had crowded into the town

in large numbers. It was desirable that they should be

enabled to exercise their influence in favour of the reform

before their ardour cooled down. The populace of the

city was not so much to be relied upon, as they had no

wish to share in the distribution of land, but were, on the

contrary, dependent on the rich families for their daily

subsistence.
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These considerations probably induced Tiberius to CHAP.

deviate from the usual constitutional practice, and forcibly v__ ^—

.

to insist on an immediate solution of the problem. A
thTcomi^

second attempt was made to put his bill to the vote in the tia.

jjojjular assembly, but again Octavius interrupted the pro-

ceedings, and the nobles broke into the assembl}' -with

their followers and upset the voting urns, so that a bloody

contest seemed at hand. Tiberius was prevailed on by the

entreaties of two consulars once more to try the effect of

persuasion with Octavius in presence of the senate, which

happened to be assembled. When this attempt proved

futile, as might have been expected, his resolution was

confirmed to have Octavius removed from office by a vote

of the people.

The republican constitution knew no formal dismissal Deposition

of Octa-
from office, and could not know it, for it would have been yj^g \,y

a contradiction to the very principle of republican o'overn- ^^'^^ vote of•'''- • ^ the tribes.

ment.' Magistrates had frequently found themselves com-

pelled by public opinion to lay down their offices ; but this

had always been done in such a manner that it in no wa}^

invalidated the principle that magistrates elected by the

l^eople for a definite period could not be deposed even by

the peojjle themselves from their offices. The resignation

had always been, at least in form, a voluntary act of the

magistrate, and had never been extorted by means of a

popular vote. Notwithstanding this acknowledged prin-

ciple of the republic, Tiberius ventured to take the revo-

lutionary stepof appealing to the people for the deposition

of his colleague. He knew without a doubt that he was

thereby trespassing beyond the limits of the law. He i

implored Octavius to resign voluntarily, and off'ered to

submit his own continuance in office to the decision of the

people if Octavius would do the same ; but Octavius would

not abate one iota of his lawful right. Tiberius then had

no alternative but to execute his threat, and so he

assembled the tribes in order to obtain from them the

necessary vote for the deposition of Octavius. It is plain

• Above, p. 8Ü.
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._ / ^ by virtue of his veto; but he abstained from doing so,

whether from a reluctance to stand up himself in defence

of his authority, or from fears of violence, or because he

may have thought that if he interceded against the

motion of Gracchus he would de facto admit that it

was made legall3\ When seventeen of the thirty-five

tribes had voted for the deposition of Octavius, Tiberius

once more tried the effect of entreaties, and begged his

colleague to retire voluntarily before the eighteenth and

'decisive vote should be given. He evidently dreaded the

illegal step which he was about to take, and by which he was

for ever forced to abandon the hope of legal reform and to

' enter upon a revolution. But Octavius was inexorable,

and Tiberius now let matters take their course. The depo-

sition of the tribune was carried, and Octavius, dragged

from his place by the attendants of Tiberius, narrowly

escaped rough usage at the hands of the excited and

infuriated populace. Tiberius had gained the victory

;

but he had triumphed over the laws and customs of his

country, a triumph which soon wrought his own ruin.

Apoiogv of The adversaries of Tiberius endeavonred, as was natu-

Gricelius
^'^^'> ^^ ^^^^6 cajjital out of the error which he had com-

for the mitted, by representing him to the people as a dan-

taken with gerous revolutionist. They succeeded in their object

regard to gQ f^j. that he found it necessary subsequently to justify

his conduct before the people in a long speech, of which

Plutarch has preserved some of the chief points. If we

were to estimate the political sagacity of Tiberius from

this specimen of his oratory, we should not place him very

high ; for what he says in his defence is a tissue of mere

sophistry. The tribunes of the people, he argues, are sacred

and inviolable, because they have to advocate the cause of

the people. But if they injure the people instead of sup-

porting their cause, then they must forfeit their oflBce and

their inviolability ; for else they might on the strength of

their privileges claim impunity for the most atrocious

outrages, such as destroying the capital or setting fire to
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the shipbuilding' yards. A tribune who betrays the poini- CHAP.

hir cause, he urged, is no longer a tribune of the people. • ^—•

If a tribune had the right of casting even a consul into

prison, how could it be disputed that the people had the

right of taking away from a tribune the power which

he employed against the people ? King Tarquin had

been dethroned because he acted unjustly ; the holy vir-

gins, if they neglected their duty, were buried alive, for

through sin they forfeited their sanctity; and the same rule

applied to the tribunes. Why then should not a magis-

trate who had received his office from the majority of the

tribes be obliged to resign it when it was the unanimous

desire of all the tribes? Nothing could be more holy

than that which was consecrated to the gods, and yet

nothing prevented the people from devoting it to what-

ever purpose they chose. Thus the people might look

upon the office of a tribune as an offering to the gods, and

transfer it from one to another, for it was no uncommon
occurrence for magistrates to abdicate.

Not one of these arguments applies to the matter at In-ele-
"^

VtlllCG of
issue. Offences on the part of Yestal virgins were punished iheapo-

after trial and conviction, just like any other crime, ac- '^^^'^

cording to established law and not according to the whims

of party politicians ; the dethroning of the kings was a

revolution, and could therefore afford no precedent for

constitutional practice. That the decision of a majority

might at any time be cancelled by a resolution of a greater

majority, was a principle applicable only to the alteration

of a law cr of a formal statute, but not to the violation of

an existing one. No public order or liberty would be pos-

1

sible if a sudden whim could overthrow every legal barrier
;

there is no sense or object in having laws at all, if they are

not to be observed as long as they are formally in force.

We need not refute the inference which Gracchus drew

from the right of the people to dispose as they thought fit

ofthat which was consecrated to the gods, for this right

is not in any way germane to the case in question, neither

is an abdication equivalent to a deposition. It certainly
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,
_. - dismiss from office a magistrate who does the reverse of

that for which he was elected, and especially the tribune

who injures the j)eople instead of protecting them. But
this theory is so utterly false that it has never been made
law in any republic, for the simple reason that with such

a law all government by regular magistrates would be

jimpossible. The election of magistrates by popular vote

, Imerely signifies that the people admit their inability to

Iconduct the public business themselves. Therefore they

j

Ijtransfer their rights for a fixed period to men who enjoy

[their confidence. During this period the elective rights

of the people must be suspended, for else the appointment

would no longer be for a fixed period.' Such magistrates

are not irresponsible ; but if open resistance be not pro-

voked by treasonable acts or such as imperil the state,

they must retain the authority entrusted to them. All

magisterial power would be annihilated, and government

by magistrates rendered altogether impossible, if the

sovereign people were to depose a magistrate because he

followed his own conviction in politics instead of following

the prevailing current of public opinion. The very object

of investing him with power is this, that he shall use it

conscientiously according to his own judgment. Gross

breaches of faith, such as firing the capitol, might be

looked upon as next to impossible on the part of a man
whom the esteem and confidence of his fellow-citizens had

called to the head of the administration. It is not deemed

necessary in any institution to provide against the pos-

sible crimes of a madman ; should they nevertheless be

attempted, then violence must be repelled by violence.

As to private offences they come under the ordinary

criminal law, and are punished in accordance with a

fixed legal code. To regard and treat a magistrate as a

• With the same arguments as those employed by Tiberius Gracohns, any

constituency of a member of Parliament might at any time recall their repre-

sentative. It would under such a practice be useless to fix any time for the

duration of a mandate.
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criminal for a political act wliicli is formally justifiable CHAP.

should surely not be in the power of an adverse party, > ^ ,

even if it happened to be a majority. Else an end would

be put to all free j)olitical life, which consists in the har-

monious working of opposed forces, and in its place the

worst form of despotism would be introduced, despotism

in the form of a democracy.

Tiberius was undoubtedly aware of the critical po- Dangerous

sition which he had assumed by driving his colleague Tiberius°

from office. One Titus Annius, a clever disputant, accused

him publicly of having violated the sacred rights of the

tribunes,^ whereupon Tiberius became exceedingly wroth,

and threatened to impeach Annius before the people. But

Annius in reply simply asked him what he would do if

one of his. colleagues were appealed to and granted inter-

cession against this impeachment ; would he have this

colleague also turned out of office ? This simple question,

says Plutarch, so abashed the eloquent Tiberius that he

had not a word to say in reply.

However, when Octavius had been turned out of office, The law of

and the vacancy thus created in the full number of tribunes ^^'^^^^'^^
•^

^-\^ carried.

had been filled by the election of Caius Mnmmius(ythe
land bill was passed, and the clause omitted which provided

that the present holders of state land should be indemni-

fied for investments made on lands to be surrendered.^

Tiberius is said to have dropped this clause in order

to punish the aristocrats for their oj)position ; but more

likely he resolved to drop it on account of the difficulty

' The writers who speak of the deposition of Octavius, and discuss the

legal question on which it turned, cocfine their remarks to the office of a

tribune, instead of speaking generally of the deposition of republican magis-

trates. They were more struck with the violence done to the sacred office of

the tribune than by the illegality of the act as it affected all republican

offices. It does not follow from this one-sided representation that the old

annalists were unaware of the general principle which was involved in the

cas^of Octavius.

Q)Appian, Bell. Civ. i. 13. According to Plutarch, Tih. Gracch. 13, the

name of the new tribune was Mucius.

ä Plutarch, Tib. Gracch. 10; irpbs toCto -KapoluyQiXs ö Tißepios rhi/ jxh

<pi\äv6pwiTov iiraviiKiTO vSjjlov.
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of raising the necessary funds for the indemnities in

question. A committee of tliree men was appointed to

carry the law into execution, consisting of Tiberius him-

self, his brother Caius, and his father-in-law Appius

Claudius Pulcher. Thus was attained the object at

which the bold innovator had aimed. Notwithstanding

the opposition of the almost unanimous senate and of a

portion of his colleagues, by a single vote of the sovereign

people, or at least of that portion which had assembled at

Rome for the purpose, a law had been passed which

deeply affected the interests of all classes, and was in-

tended to lay a fresh foundation for the material welfare

of the Italian peasantry.

When Tiberius and his two colleagues applied in the

senate for means to defray their official expenses, the de-

feated aristocrats betrayed their vexation by granting, as

in mockery, on the motion of P. Cornelius Scipio Nasica,

a daily allowance of twenty-four asses (one shilling), whilst

they refused to grant tents and other necessary articles

on the pka that a tribune, not being permitted to quit

the town, would have no use for them. By such paltry

devices they could not, of course, hope to gain anything
;

but they showed by what spirit the highest authority in

the state was animated, and how little cause Tiberius had

to hope that his law would be conscientiously carried out

after he should have retired from office.

The consequence was that he endeavoured to secui^e

the permanent good will of the people, and to counteract

the intrigues of the optimates, who by means of their

wealth could easily supplant him in the favour of the

venal populace. It so happened that ample means for

this purpose were at this very time supplied ; for At-

tains III., King of Pergamura, the last of his line, had

just died, and had bequeathed his empire and treasures

to the Roman people. An envoy from Pergamutn ap-

j)eared in Rome with the king's will to lay the magni-

ficent inheritance before the senate. Tiberius Gracchus,

who was justly apprehensive that the great influence of
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tlie optlmates would be increased by their having the CHAP,

right to dispose of such a treasure, proposed^ to apply - _ / ^

the money for providing the new settlers on the allotted

land with working capital. A second proposal, equally

hostile to the nobility, was that the organization of the

newly acquired province of Asia should be taken from

the cognisance of the senate, to which it properly be-

longed, and be given to the people.^ It was evident that

not the people but the popular leader thus obtained an

immense increase of power and influence. The hatred of

the nobility knew no bounds. They had a fair pretext

,

for accusing Tiberius of the attempt to make himself
i

master of Rome by squandering away the public wealth

in bribes for the populace. Rumours were spread about

that he meant to make himself king, that he had entered

into a conspiracy, and had actually been presented by

Eudemus, the agent of the deceased king of Pergamum,
with a royal diadem and a purple mantle.

That the latter reproach was not only unfounded but Further

absolutely absurd needs no proof. Possibly it maj have ™e^siu-es

originated at a later period, when in the course of the elms.

civil disturbances it occurred to the annalists that an

adventurer might possibly assume the title and power

of a king. But though Tiberius never dreamt of esta-

blishing a throne for himself, he certainly intended to break

the power of the nobility. To that end it was necessary

to enlarge the prerogative of the people by placing in

their hands the control of the finances and tlie manage-

ment of the provinces. Another reform which Tiberius
'

had in view, and which was carried by his brother Caius,

consisted in curtailing the judicial powers of the senators

and in conferring these powers on the order of knights.

The evidence we possess on this matter is very defective.

It is not clear whether Tiberius intended to elect judges

from the equestrian order in addition to the senatorial

' It seems that this proposal was not formally accepted and passed into a ,

law. Comp. Mommsen, Böi/i. Gesch. ii. 113.

2 Plutarch, Tib. Gracch. 14. Aurel. Vict. 64.

VOL. IV. D D
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VII

-^i = '

V. / - judge exclusively to the knights. Either regulation would

have raised up in the equestrian order a check on the

ruling nobility. The proposal however was not proceeded

with, perhaps not even fully matured in theory. Perhaps

Tiberius merely indicated what he intended to do, if he

should continue in office as tribune for the following

year.

Necessity Another proposed reform of Tiberius related to an

-with the'' extension of the right of appeal, and he is also said

question of to havc held out hopes of an abridgment of the period of

allies. military service. But it is doubtful whether he brought

forward in a mature and precise form a plan for confer-

ring upon the Latin and other Italian allies the rights of

Eoman citizens. We may safely assume that he kept

this measure in view as the final aim of his endeavours,

for his agrarian law could answer no purpose if it did not

in the end place both classes of Romans on the same

level. But he was perfectly aware that this scheme

brought him on very dangerous ground. Not until he

should have firmly secured the votes of the Eoman citizens,

and by other laws thoroughly won their favour and

their gratitude, could he venture to demand that they

should give up an invidious and unjust privilege, and

share with the long-oppressed Italians the advantages

which they had so jealously guarded for themselves. He
could not fail to know that his aristocratic adversaries

would lose no opportunity of representing him as an

enemy of the genuine citizens, and that they would have

no difficulty in doing so, if he encroached too far on their

exclusive privileges. Thus the position of the tribune

was really very difficult. His opponents organized them-

selves, and to opijose their armed bands Tiberius found it

advisable to collect his adherents for the protection of his

person, and to appear in the market-place with a kind of

body-guard. The constitutional agitation was more and

more shifted fi-om the legitimate contest of words and

arguments, and was approaching a decision by brute
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force. It was plain that the first occasion would be seized CHAP.

for open war. ^ / _.

The optimates expected that Tiberius would retire from Eesolutioa

the tribunate at the end of his year of office. In that case c',us to

he would be again a private citizen, and as such liable to a present

,,.,,. . , „ himself
legal prosecution which his enemies made no secret of m- again as a

tending to institute against him.^ If such a prosecution ^'^'^''^^''te

should terminate unfavourably for him, his whole reform tribune-

would be imperilled, for it could then easily be cancelled
^'^^^'

as having been passed by illegal means and against the

intercession of a tribune. Tiberius saw but one way of

meeting the threatening storm, and this was to procure

his re-election as tribune for the following year instead of

retiring into private life. In former times it had been no

uncommon occurrence for tribunes to be re-elected for

several years in succession. But since then laws had

been passed by which the old freedom of election had

been restricted. By the law of 342 b.c. the consulship

could no longer be held a second time till after the lapse of

ten years.^ The tribuneship was laid under a similar re-j
{

striction, either by a special laAv or by a constitutional
'

custom which amounted to a law. The re-election of a

tribune for a second year of office was certainly con-j
j

sidered illegal.^ When therefore Tiberius resolved again '

to become a candidate forthat office, he afforded his adver-

' Appian, Bell. Civ. i. 13.

2 Ne quis eundem magistratum intra decern annos caperet.

^ According to Appian, Bell. Civ. i. ] 4, the nobles maintained that it was not

lawful for a tribune to be elected in two successive years (ouk eyi/o/xop thai Sis

i(pe{^^s rhv aurhu apxet-f). See Mommsen, Staatsrecht, i. p. 427. Tiberius per-

haps argued that the re-election of a tribune could not be illegal, because it

was impossible for a law to tie down the action of the sovereign people. His

argument (p. 396) that the people must be at liberty, in spite of any constitu-

tional obstacle, to deprive a magistrate of his oifice, would apply with even

greater force to the re-election of a man they approved of, the more so as the

law of 342u.c. had often been set aside in times of necessity, as, for instance,

in the course of the Hannibalic war. But it had in such cases been customary

first to suspend the law of 342 B.c. by a plebiscitum, before an election took

place in defiance of its limitations. If the same had been done now, Tiberius

would have acted correctly. But he seems to have considered a previous

repeal or suspension of the law unnecessary, because in his opinion the people

could do no wrong.

T> n '2
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_ / ^ act, and of appearing against liim as the defenders of the

constitution.

Fears of The election of tribunes took place in the summer,

Gracchus, when most of the peasantry were engaged in the harvest

and thus unable to attend public meetings in the city.

The elections, which rarely caused any excitement, were

generally decided by those members of the tribes who

lived in Rome, that is by the city populace, which was by

this time to a great extent dependent on tlie optimates,

whilst only the rural population formed a decided oppo-

sition to the great landholders and resolutely supported

Tiberius and his reforms. Tiberius was therefore by no

means sure of success, and even feared that the optimates

would oppose his re-election by main force. He called

upon his friends to protect his family and himself from

violence, for he had a presentiment of his approaching

end. He knew the fierce determination of the men who
now boasted of defending the old laws of the republic

against criminal innovation, nor could he fail to see

that, having himself deviated from the legal course, he

had hardly the right to look to the law for protection.

Postpone- The day of the election arrived. Two tribes had

already given their votes in favour of Tiberius, when the

party of the nobility interrupted the proceedings by

interposing that the election was illegal and should not be

completed. Rubrius, the presiding tribune, doubted

whether he was justified in proceeding with the elec-

tion notwithstanding the objection raised against it.

Mummius, who had been elected in the place of Octavius,

offered to conduct the election in his place, but the rest of

the tribunes decided that as Eubrius had been appointed

by lot to preside, the lot must be cast again to decide who

should take his place. The majority of the tribunes were

evidently unfavourable to Tiberius, who found himself

obliged to give way and to put off the election till the

following day,

Thus the struggle between the two parties had culmi-

ment of the

election
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nated in the question whether the re-election of a tribune CHAP.

should be permitted or not. Both parties armed themselves ,J—

-

for the contest. . Tiberius put on mourning and com- Jj^gl^
''"

mended his son to the care of the people, as if he foresaw newai of

that his life would be sacrificed. The impression which ^-^^

he made on the people and the sympathy and enthusiasm

of his followers again gave him courage. The people

followed him to his home in crowds that night, and

promised him their support for the morrow. In the night

Tiberius gave instructions to his adherents,' and decided

on the signal to be given if he thought it necessary

to use force. Before daybreak he occupied the open

sj^ace before the temple of Jupiter on the Capitol, where

the election was to take place. The voting was about to

commence, but the proceedings were impeded, chiefly by

the colleagues of Gracchus, who objected to votes being

given in his favour. Then Tiberius gave the pre-arranged

signal, and the riot began; his adversaries were driven

from the place with sticks and cudgels, and the hostile

tribunes ^ fled for their lives. The priests hastily closed

the temple, and the proceedings of a regular election were

interrupted by the wild turbulence of an excited mob. A
rumour was spread that Tiberius was deposing the other

tribujies, or that he wished to make himself tribune with-

out any popular vote.

During this disturbance the senate had assembled not Murder of
Til

far off in the temple of Fides, and received from time to Gracchus.

time flurried and exaggerated accounts of what was going

on in the assembly of the people. The wise consul

Mucins Scsevola, the great lawyer who is said to have

regarded with favour the political schemes of Tiberius,

refused to give way to the impetuousness of the fanatical

aristocrats and to resort to main force. He would not,

he said, kill a single citizen without a trial ; but if the

people, persuaded or compelled by Tiberius, should pass

' Appian, Bell. Civ. i. 16, calls them o-raa-iwrai.

- We must suppose from the whole narrative that all the other tribunes

with the exception of Mummius, belonged tc the party opposed to Gracchus.
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. ^—- The correct and firm bearing- of the consul did not satisfy

the excited optimates. They believed, or pretended to

believe, that Tiberius was aiming- at the total subversion

of the republican constitution in order to obtain auto-

cratic power for himself. It was said that he had pointed

to his own head in order to indicate that he desired a

royal crown. ' Since the consul betrays the republic,'

called out P. Scipio Nasica, ' I call upon those men to

follow me who desire to preserve the laws of our country.'

He then drew his toga over his head, and marched into the

midst of the boisterous populace at the head of a great

number of senators, knights, armed clients, and slaves.'

The people, seeing the first and foremost men of the city

approach in closed ranks, were struck with awe and gave

way. The cowards saw that violence was being resorted

to, and that the life of their leader, whom they had so

long clamorously applauded and whom they had but

the day before promised to defend, was in imminent

danger
;

yet not a single hand seems to have been raised

in his defence. The assailants plied their cudgels amongst

the populace, which turned and ran in all directions like a

flock of sheep. Tiberius himself stumbled at the gate of

the Capitoline temple, by the statues of the kings, and as he

raised himself up again, one of his colleagues, P. Satureius,

struck him on the head with a stick. A second blow

from L. Kufus laid him lifeless on the ground. With him

were slain three hundred of his adherents. The bodies

were thrown into the Tiber at night ; that of Tiberius by

the curule sedile Lucretius himself,^ after the privilege of

burying him had been refused to his brother Caius. So

' According to Velleius, ii. 2, the following of Nasica consisted of 'opti-

mates, senatus atque equestris ordinis pars melior et maior et intacta per-

niciosis consiliis plebs.' In addition to these Plutarch {Tib. Gracch. 18) men-

tions armed slaves, who were no doubt for the most part gladiators, as im-

plied by what Velleius says (ii. 3) : hoc initium in urbe Eoma civihs sanguinis

gladiorumque impunitatis fuit. It is evident that all classes, from the highest

to the lowest, were divided between the two factions.

"^ Aurel. Vict. 64, 8.
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ended the first great sanguinary struggle which had

grown out of poHtical strife in Rome.^ When the Capitol

was cleared of blood and corpses, the victors deluded

themselves with the hope that they had shut the gates of

civil discord for ever. They never dreamed that what

they had seen was but the faint prelude of that terrible

drama in which their children and grandchildren were

destined to be the actors and the sufferers.

The optimates, having violently crushed the democratic Action of

trip Sf^miitö

party, profited by the dejection of their adversaries in after the

order to legalise their own proceedings. An extraordinary ^^^^_^^

tribunal was instituted for the purpose of calling all those

to account who were said to have been guilty with

Tiberius of an attempt to overthrow the existing consti-

tution. Amongst the judges was seen, beside P. fcscipio

Nasica, the leader of the victorious party, C. Leelius, who

in former years had himself thought of bringing in a bill

relative to the state lands similar to that of Tiberius.^

Hence it appears that even men of moderate views, and
^

favourably disposed to the popular cause, condemned the
1

1

action of Gracchus. Such a one was the consul Mucius 1

1

Scsevola, who had refused ofiiciall}^ to act against the

rioters, bat subsequently approved the conduct of Nasica.

Even Tiberius's brother-in-law, P. Scipio, who was still

before Numantia, is said, on hearing of the bloody cata-

strophe, to have expressed his approval in the words of

Homer :
' So may all perish who shall do like things.'

We do not hear of any prominent men having been Scanty

condemned. Party hatred was satisfied with a few vie- of Grac-

tims, men of lower rank, amongst whom were Diophanes '^^^^^•

and Blossius, the Greek teachers and friends of the slain

Tiberius. It is quite plain that as yet there existed in

Eome no influential democratic party, and that only a few

men of the prominent families inclined to favour the views

' This is perhaps not literally correct. At least we hear of several poli

tical murders, such as that of Spurius Mseliusand of Genucius. But of whole-

sale slaughters we know nothing in all the course of the ancient struggles

between patricians and plebeians.

- Above, p. 37-5.
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of tlie Gracclii. Others whose voice carried weight were
either of a disposition positively hostile to that movement,
or else their approval was but lukewarm. Without
vigorous support from the more liberal-minded of the

aristocracy it Avas not possible that a party formed by a

single man out of the mass of the proletarians should

exhibit strength enough for a contest with the old nobility.

It could not fail to collapse as soon as the leader had
perished, and all reforms effected by it could not but be

equally short-lived unless they were such as must of

necessity have grown out of the existing order of things.

The optimates might undoubtedly, after the death of

Tiberius, have formally abolished the agrarian law, for they

could justly have asserted that it had been accepted by the

tribes against the intercession of a tribune, and that it

was therefore vitiated and could not be binding. But
they preferred ostensibly to let it stand, convinced as they

were that they would find no difficulty in frustrating its

object if their interests should be endangered. Hence
they permitted another triumvir to be elected to the

board for the distribution of land in the place of Tiberius,

even though this man was another member of the

Gracchan connexion, P. Licinius Crassus, the father-in-

law of Caius Gracchus.' The triumvirs entered on their

' MommseD, Eöm. Gesch. ii. p. 100, thinks that the labours of this commis-

sion must hare been productive of great results ; for the increase of Eoman
citizens between the years 131 b.c. and 125 b.c., according to the recorded

numbers of the census lists, amounted to no less than 76,000. Mommsen
accounts for this increase by the supposition that the Gracchan triumvirs for

land assignments divided that number of allotments, and created thereby so

many new peasant proprietors. There is an obvious fallacy in this argument,

for how could the assignment of allotments to poor citizens increase the

number of citizens ? There is nothing to justify the assumption that non-

citizens were to share in tlie benefit of the land law, and that by receiving

allotments they were to be advanced to the rank of citizens. If the state-

ments respecting the census of 131 b.c. and 125 b.c. are tobe trusted, the great

increase in the number of citizens must be explained in another way. It is

possible, as Lange conjectures {Bom. Älterth.m. 27), that after the revolt of

Fregellse, 125 b.c., a portion of the allies were admitted to the Eoman franchise

by several plebiscites. We know nothing of such plebiscites ; but it is not

unlikely that the Eoman senate in 125 b.c. acted on the principle of making

timely concessions to a portion of the rebels, and thus preventing unanimous
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duties under the most unfavourable circumstances. Tlieir CHAP.

first task was to decide what was public and what was . ^—

-

private property ; for they could not proceed to a distribu-

tion of land until the facts on which it was to be based

had been ascertained.' They were endowed with full

judicial powers to decide in all disputed cases what was

lU'ivate and what public property. Tiberius had brought

in a bill S'iving them this authority, and they appear to

have availed themselves of it where it was necessary

;

but we may entertain serious doubts whether they or

their immediate successors ever got beyond this first stage

of their labours, and whether they really accomplished

the task of setting up any considerable number of inde-

pendent freeholders.

action among them. This is what was done in 90 b.c. during the great Social

war. By such an admission of allies, the increase of citizens between 121 and

125 might possibly be explained.

' Some of the boundary stones set up bj^ the commission hare actually

been preserved. See Corjius Inscript, LaAin. i. notes 252-255, 5S3, 1504.
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The ten years which elapsed from the death of Tiberius

Gracchus to the tribunate of his brother Caius were years

of a political reaction unavoidable after the failure of a

great scheme of reform. The ruling aristocracy was more

exasperated than shaken. Of the hopes which the great

mass of the Roman people had entertained of better times

not one was fulfilled. The Italians were still outside the

pale of Roman citizenship, and their claims to admission

seemed as far from realisation as ever. Yet the victorious

aristocracy did not act without some degree of moderation

and political prudence. As has been said already, the

prosecutions and punishments of the democratic party

were not extended to the more prominent adherents of

the murdered tribune. Neither Appius Claudius Pulclier,

his father-in-law, nor his brother Caius, who were his

colleagues in the triumvirate for assignments of land, nor

Fulvius Flaccus, was in any way molested. The validity

of the agrarian law passed by Tiberius Gracchus was not

called in question ; on the contrary the government seemed

to be willing honestly to carry out its provisions.

To allay the general excitement, an appeal was made
to the religious feelings of the people. The Sibylline

books were consulted, and on their suggestion an embassy

was sent to Sicily to pacify the goddess Demeter of

Enna. It really seemed that there was a general wish to

act in the spirit of reconciliation, and it is not improbable

that much of this tendency was due to the influence of

Publius Scipio -^milianus, the conqueror of Carthage and

Numantia, a man who had always endeavoured to hold an
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independent course equally removed from the extreme CHAP,

views and passions of either party. By birth and family ,_^

—

^—

.

connexion he belonged to the hij^hest nobility, yet he was

not in principle op230sed to the development of the con-

stitution in a liberal spirit. He had given the whole

weiofht of his influence in favour of the ballot law of

Lucius Cassius of 137 b.c., and had thereby incurred the

antipathy of the uncompromising members of the nobility.

But he had not approved the illegal proceedings of his

brother-in-law Tiberius, and on his return from Numantia

he openly espoused the cause of those who defended the

existing constitution against further innovations. Nor

could he act otherwise, unless like Cains Gracchus he took

up strictly the position of a reformer. From this position

he was far removed, and he was therefore compelled to

range himself on the side of those who opposed the final

tendencies of the democratic movement.^

It seemed that this movement was now doomed to Position

utter failure. The party Avhich supported it was weak,
gpee^s^of

not so much in numbers as in leaders. Cains Gracchus, the demo

too young to think of carrying on the work which his party.

brother had begun, kept himself in the background, and

collected experience for his political career by going

through the regular course of a military and ofl&cial train-

ing. ThÖ consular Appius Claudius Pulcher, the father-

in-law of Tiberius Gracchus, though one of the triumvirs

for the assignment of public lands, took no active part,

' The dissensions in the senate of "wliich Cicero speaks {Be Eepubl. i.

19, 31), were in all appearance not very serious, and not caused by a funda-

mental difference of opinion. Appius Claudius and Licinius Crassus certainly

were hostile to Scipio and his friends only from motives of personal ambition.

MetcUus differed only on mere matters of opinion, and this difference in no

«•ay interfered with mutual esteem. Comp. Cicero, L(bI. 21, 77, De Offic. i.

25, 87: sine acerbitate dissensio. Vellei. Paterc. i. 11: acres innocentesque

pro re publica cum inimicis contentiones. The same may be said of Publius

Mucins. Of the personal rivalries of these men, which no doubt were numerous,

we know very little ; but what we know suffices to explain their relation to

each other. It is an unfailing proof of the secure dominion of a party, when
quarrels break out among the individual members from paltry personal differ-

ences. In a common danger they generally sink all these differences, and

heartily join in the common defence.
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being prevented perliaps bj ill-Iiealtli; and he died soon

after. Publins Licinius Crassus, wlio bad been elected as

a member of the triumvirate in place of Tiberius, obtained

the consulship for the year 131 b.c. This might have

enabled him to push on vigorously the execution of

the agrarian law ; but being a most ambitious man and

bent on accumulating wealth, he longed for the command
in Asia against Aristonicus, the natural son of the late

king Attains of Pergamum, who disputed the pretended

testament of his father, and aspired to the throne him-

self. Although Crassus was Pontifex Maximus, and as

such legally prevented from leaving Italy to take a foreign

command, he was nevertheless designated to prosecute the

war in Asia. We shall see in another chapter, that in

this war he not only failed in obtaining an easy victory

and the coveted booty, but met with an ignominious defeat

and an inglorious death. Mucins Scsevola, who is reported

to have approved the agrarian law of Gracchus from the

lawyer's point of view, showed not the slightest inclination

as consul in 138 b.c. to stand up for the defence of the

reformer when he was murdered by his assailants, and

after the catastrophe he formally joined the i^arty of the

victors. Of other men, who, like Metellus Macedonicus,

have been named among the leaders of the popular party,

it is not known that they in any way took a prominent

part in the struggle.

Only two stand out as excej^tions. These were Caius

Papirius Carbo and Marcus Fulvius Flaccus. The latter

of these threatened in 132 b.c. to accuse Xasica, the

murderer of Gracchus, and thereby induced the senate to

save their champion by sending him away from Rome on

a diplomatic mission to Asia. Carbo, who was bold

enough publicly to lament the death of Tiberius Gracchus,^

was elected tribune of the p^ple for the year 131 b.c., and

' Cicero, de Orat. ii. 40, 170. This is, by the way, a proof of what has been

said above (p. 410), that the victorious party showed great forbearance to

their defeated enemies. The same inference may be made from the bold atti-

tude assumed by Flaccus in his attack upon Nasica.
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in this office succeeded in carrying the popular measure CHAP,

of applying the ballot, which had already been introduced .
' .

in elections of magistrates and judicial assemblies of the

people, to the ratification of laws by the popular vote.

Perhaps this innovation was considered by the nobility to

be of no great moment after Publius Scipio had approved

it in the case of the Cassian law ; and moreover it may
have been discovered that secret voting did not to any

considerable extent weaken the influence of the nobility

or aifect the decision of the people. But when Carbo

came forward with a second proposal, and endeavoured to

remove the legal obstacle to the re-election of tribunes

which had proved so fatal to Tiberius Gracchus, he met

w'itli the most determined opposition not only on the part

of the uncompromising chiefs of the aristocracy, but also

on the part of its more moderate supporters. Scipio

-^milianus used all his influence to defeat this measure,

and, in a speech which he delivered on this occasion,

declared before the assembled people that in his opinion

Tiberius Gracchus, if he was aiming at illegal jjower, had

been justly put to death. As the people murmured and

interi-upted him, the haughty Scipio commanded them to be

silent with these memorable words :
' Let no man speak

to whom Italy is but a stepmother,' and when the uproar

increased at this insolent taunt, he added :
' Do you think

I fear the men whom I brought here in chains, now that

they are set free?' The people were cowed by this

haughty spirit, and Carbo's proposed law was rejected.^

Nevertheless Carbo had infused new life into the New com-

popular party, and we perceive a renewed agitation in their for carry-

ranks. For the year 129 b.c. Carbo was elected with ifgoutthe
*'

_
bempro-

Caius Gracchus and Marcus Fulvius Flaccus triumvir for niau law.

the assignment of land in pursuance of the Sempronian

law. These three men, it appears, now seriously en-

deavoured to carry out the provisions of the agrarian law.

They thus provoked a more determined resistance on the

' Livius, 59. Valer. Max. vi. 2, 3.
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jDart of the nobility. According to the law, the trium-

virs were entrusted with judicial authority to decide all

questions of disputed possession, and to fix the boundaries

of those lands which were to be resumed by the state for

assig-nment to new settlers.^ These questions must have

been most intricate, as accurate and trustworthy records

and title-deeds were not in existence. In most cases the

decisions of the triumvirs must have been to some ex-

tent arbitrary, and they must have cut short the argu-

ments of the interested parties on grounds of what they

considered the public interest. As long as men of the

popular j)arty, personal friends and adherents of Tiberius

Gi'acchus, had these final decisions in their hands, there

was some prospect that the spirit of the agrarian law

would be carried out. But now the nobility made a stand.

The triumvirs were deprived of their right of deciding all

disputed questions of ownership and occupation, and this

right was transferred to the consuls. Here again Scipio

j^milianus led the opposition against the democratic party,

and it was no doubt his great influence which determined

the decision of the people.-

By this decision the agrarian law w-as made almost a

dead letter. The nobility had the consular elections in their

hands, and it was not likely that consuls elected by their

influence would be anxious to injure the possessors of

public lands by deciding disputed questions in a way

injurious to their interests. Nay, it was very doubtful

whether they would busy themselves vrith any such

litigation at all. They could allege that they were too

much occupied with other aff'airs, as they actually did after

the passing of the laAV. The consul Semprcnius Tuditanus

to whom nominally the judicial office was entrusted, left

' The provision of the agrarian law of Gracchus is shortly defined by

Livius, 58 : promulgavit (Tib. Gracchus) et aliam legem agrariam* . . . . ut

iidem triumviri iudicarent. qua publicus ager, qua privatus esset.

2 The repeal of the important paragraph in the Sempronian law must have

been effected by a pleLiscitum ; for a senatus consultum could not alter an

existing law.



SCIPIO ^MILIANUS. 415

Rome and Italy, and made an expedition against the CHAP,

lapydes in Istria, leaving tlie triumvirs without a g-round
,

'
.

on which they could operate.

At the same time a second difficulty presented itself. Oppositioa

The agrarian law of Tiberius Gracchus applied to all the Latin and

public land of Italy, including not only that portion which ^^^/"^^

was occupied by Roman citizens, but also the lands in

the occupation of Latins and other allies. It is likely

that the triumvirs had begun their operations with the

land situated within the thirty-five Roman tribes. The
possessors, disturbed or alarmed by these operations, were

therefore Roman citizens exclusively. The intended new
settlement was so far an internal question for the body of the

citizens. But it could not remain so. When the triumvirs

began to survey the public land occuj)ied by Latins, as a

preliminary step to its confiscation and assignment, the

owners of land throughout Italy caught the alai-m, and

made an efibrt to stay the execution of the law. The
Latins took their stand on compacts made between them
and the republic, by which the public land had been

solemnly granted to them for their use. They argued

therefore, with all appearance of justice on their side, that

the Romans had no claim to these lands, and could not

resume them. Such arguments as these were naturally

acceptable to all the opponents of the Sempronian law in

Rome, and the Italians accordingly found their cause

taken up by the nobility, especially by Publius Scipio

^milianus. Rome was again violently agitated. In the

various Italian communities the same classes and inter-

ests were opposed to each other as in Rome.' Whilst

the possessors complained of confiscation, and protested

against the law as unjust, the Italian peasants saw in it

a deliverance from dependence and poverty, just as the

poor Romans situated like themselves had done. The city

' Appian, Bell. Civ.'i. 10 : roiavd' eKarepoov (i.e. the occupiers of public lands

and the poor) oSvpoiXfvwv re Ka\ aWrjAois firiKaKovi/raii' -n-XrjOos aWo '6ffov iv toTs

aTTOiKois TTi^Aetri«' ^ tois laoTToX'iriaiv f) aWws eKoipdvei rriaSe t^s yijs, SeStures

öfxoiüis ir.^eaav Kales knaTtpois ainwv 5tif;iepi^oi/Tü, k.t.A.
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of E-ome was tlironged by crowds of Italians, who, divided

against each other, strove to obtain a hearing from the

leading men, and to get their alleged rights or claims

allowed. The task of Scipio was not easy. To gratify

the wishes of both parties was impossible. Being called

upon to declare his views, he pronounced in favour of the

occupiers of public lands, and offered to defend the rights

which had been secured to them by solemn treaties. With
this declaration Scipio had finally abandoned his con-

ciliatory policy, and had joined the ranks of those who were

the uncompromising opi^onents of the whole Sempronian

reform.

In the midst of this great commotion, when the fate of

thousands seemed to depend on the decision taken by the

foremost man in Eome, this man was suddenly removed

by a mysterious death. After a meeting of the senate in

which he had sj^oken with great applause, Scipio had

gone to his house accompanied by a great number of

senators and a crowd of the common people. In the

evening of the day he had retired into his closet to pre-

pare a speech for the following day. In the morning he

was found dead in his bed. In times of excitement people

are inclined to look for the explanation of unexpected and

startling events not to natural causes which would easily

occur to unprejudiced observers, but to such causes as are

suggested by a heated imagination, though they have

neither probability nor evidence to support them. The

death of great men, it is supposed, must be extraordinary,

and the vulgar revel in stories of secret conspiracy and

murder. It is not, therefore, surprising that the sudden

death of Scipio, in the midst of a great political crisis,

should have given rise to suspicions of murder. Though

there was no particle of evidence against anybody, though

there was not even any proof that he had died a violent

death, the most reckless charges were brought, and are

still maintained, against several persons, among whom
were not only personal enemies, but his own mother. The

very multiplicity of these charges shows that they are
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notliing but wild conjectures. After a minute and careful CHAP.

examination of the circumstances, there appears to be no • ^J .

reason to doubt that Scipio's death was natural. This

seems to be satisfactorily established, if there were no

other evidence, by that of C. Lselius, who was for many
years Scipio's intimate friend and adherent. Lselius com-

posed a memoir of his friend, which Q. Fabius Maximus,

the brother of the deceased,' made use of in the speech he

delivered at the funeral. In this speech the death is

ascribed to sickness,^ a fact which we can believe the more

easily, as, according to Plutarch,^ he was by nature of a

weak constitution. The sudden death was therefore easily

accounted for, and the majority of people were satisfied

that there had been no foul play.* The funeral was in one

sense private,'' for it was not at the public charg-e, but it

was celebrated with the pomp becoming the birth and
greatness of the deceased, and it was not interrupted by
any popular demonstrations, such as would undoubtedly

have taken place if Scipio had been murdered. It is

probable that nobody as yet had any suspicions, even if it

should be true, as was afterwards reported, that the body

was discoloured in several places ; for what could such a

fact prove or suggest beyond the natural effect of a mortal

disease ? ^ Scipio was followed to the grave bj the

- They were both sons of Jim'lius Paullus, and adopted respectively into

the families of the Cornelii Scipiones and the Fabii Maximi.
^ Schol. Bob. Cicero, Mil. 7, 2 : Super Africani laudibus extat oratio C.

Lselii Sapientis, qua usus videtur Q. Fabius Maximus in laudations mortui

Scipionis, in cuius extrema parte hsec verba sunt. Quapropter neque tanta

diis immortalibus gratia haberi potest, quanta habenda est, quod is cum illo

animo atque ingenio in hac civitate potissimum natus est, neque ita moleste

atque fiegre ferri, quam ferundum est, cum eo morbo obiit et in eodem tempore
periit, quum et vobis et omnibus, qui hanc rem publicam salvam volunt

maximo viro opus est.

' Plutarch, Rom. 27 : o\ yukv alnofxü.'ruis ovra (pvaei i/offuSt] Kafxuv \4yov(n.

* Velleius Pat. ii. 4 : seu fatalem, ut plures, sen conflatam insidiis, ut aliqui

prodidero memorise, mortem obiit.

' According to Appian, Bell. Civ. i. 20, it -was no S-rj/noa-ia ratp-l].

° Plutarch, Rom. 27 : Kairoi tKi)-niaiv %khto vfKphs ifx(pavris ISeTi/ iraai. This
account seems intended to contradict another statement, viz., that secrfcv

was practised at the funeral, and that the body was carried to the place of
burial, 'obvoluto capite,' Velleius Pat. ii. 4.

VOL. IV. E E
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general esteem not only of his friends, but even of his

political opponents,' for all were equaUj convinced that

he was no ordinary party leader, nor was actuated by

selfish motives. He was respected as a man of indepen-

dent judgment and sincere patriotism ; nor could it be

forgotten that he was the conqueror of Carthage and

Numantia, and that Rome had lost in him one of her

greatest and noblest citizens.

The opposition of the Latin landowners to the execu-

tion of the agrarian law seems to have been so far

successful, that no further attempts were made to apply

it to the public lands occupied by them, and that the

commission of triumvirs appointed for the redistribution

of land was prevented from further action. But the

agrarian question was by no means solved or set aside

;

and the leaders of the democratic i^stvij were driven to

find a solution in another direction.

The idea of abolishing the legal distinction between

Roman citizens and their Latin or other Italian allies had,

as we have seen, more than once occurred to some of the

most enlightened statesmen.- But the pride and selfish-

ness of the privileged class had always opposed such an

act of justice with vehemence and indignation. Neither

the sufferings and the danger of the Hannibalian war,

when a i)art of the most faithful Latin colonies wavered

in their allegiance, and some of the Italian allies actually

revolted, nor the feeling of gratitude for the unswerving

fidelity of the others, could shake the obstinacy or move

the generosity of the senate or the j)eople. It was con-

sidered to be almost an act of treason for any statesman

even to moot the question whether the allies, or any

portion of them, should be admitted within the pale of

citizens. Meanwhile the advantages which the full citizen-

ship conferred grew in importance from year to year. A
share in the government of the republic became more

' Die. C. fr. 84: ovkovu ovSh tHiv ävTiffTacriaaraiv Tis avru- öarövTL ecpriaßri,

a\Ka Koi tKiivoi Kai-jrep ßapvrarov aüröv acpicri vojxi^ovTes ilvai, iiro&riaav.

^ Spurius Carvilius in the course of the second -war with Carthage.
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valuable in proportion as its rule was spreading over CTTAP.

more and richer provinces. The disabilities to which the , _ / .-

allies had to submit became more galling-, and were felt

to be more unjust, when the Roman citizens formed

no longer a great majority, and bore no longer the

chief weight of the public burdens. No man of fore-

sight and judgment could doubt that sooner or later the

artificial distinction made by law among the two classes

of full and partial citizens must be swept away. States-

men like the Gracchi and their friends, who had at heart

not only the greatness of the republic but the happiness

of the people, could not rest satisfi.ed with schemes for the

amelioration of the political and social condition of the

Roman artisans and peasants alone. They felt that their

work would onl}^ be half done, unless they extended

the benefits of the reforms to the great mass of the Italian

population. Thus their agitation touched the far more

comprehensive question of the political status of the

allies, a question which involved another more important

still, whether the republican constitution itself could be

maintained or was doomed to give way to a monarchy.

The equalisation of the political rights of the whole Question

free population of Italy would, it was easy to see, remove I'ension of

one of the obstacles to the execution of the agrarian law. tjie Roman
rm IT n -r 1

• • n i
franchise

ihe landowners among the Latins, it they were made to the

Roman citizens, could no longer object to be treated like
^t'^^^'^'^^-

the rest ; all the reserved rights which they possessed as

Latins would naturally lapse if they exchanged their

inferior political status for all the privileges of Romans.

If thereby they sacrificed certain pecuniary advantages,

they on the other hand rose to a level with the Roman
aristocracy, and had a chance of sharing the honours and

emoluments which the public service offered. The poorer

Latins at the same time would share the benefits of the

Sempronian laws with respect to assignments of land, the

invidious and unjust distinction between two classes of

the community being removed, and one law being made
common to all. It appears that the excitement amono-

E E 2
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BOOK tlie Italians was great wlien these questions were mooted

. ,J , and a prospect was tlius opened fortliem of acquiring the

long-coveted rights. Rome was filled with crowds of people,

who, though they were not as yet by law Roman citizens

and had no votes to give, exercised nevertheless a certain

influence, and helped to form public opinion, which in

the end determined the votes in the comitia. The go-

vernment became uneasy. The tribune, M. Junius Pennus,

of 126 B.c., an adherent of the nobility, carried a motion,

in spite of the opposition of C. Gracchus, for the expulsion

of non-citizens from Rome.' It was an indication that a

proposal for the admission of the Italians to the Roman
franchise would be met by the combined opposition of the

nobility and the jieople of Rome.
Consulship Soon after the passing of the rogation of Junius

Flaccus. Pennus, C Gracchus, who had begun his public career as

qusestor, was sent to Sardinia with the consul L. Aurelius

Orestes, and thus for a time removed from the centre of

political life. Meanwhile^ Papirius Carbo had left the

popular i^arty, of which he was one of the most able

leaders, and had joined the nobles with all the zeal of a

renegade. Marcus Fulvius Flaccus, the third member of the

commission of triumvirs, had been raised to the consulship.

Whether the commission was I'econstituted by the election

of other men we are not informed. We know so little of

the party contests of the time, that we cannot tell how

it was that a man so stubborn and unmanageable as

Fulvius Flaccus was elected consul. Perhaps it was

family influence or a momentary reaction in favour of

democracy that favoured the election
;
perhaps the nobles

thought that as they had got rid of C. Gracchus by sending

him as qusestor to Sardinia, so they could remove Flaccus

' Cicero, De Off. iii. 11. It is not likely that by this resolution all non-

citizens were at once ordered to quit Rome. A measure of this kind would

have been too harsh, and glaringly unjust. For the law allowed foreigners to

settle, p.nd to carry on business in Rome. The resolution moved by Pennus

probably empowered the magistrates to turn out non-residents who appeared in

one way or another to endanger public order, or threatened to assume political

privileges by taking part in assemblies from which they were legally excluded.

^ The precise time cannot be fixed.
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from Eome by lettini]^ liim have a consular command in CHAP.... . . . Ill
some distant province. If this was their intention, they -

succeeded. The senate sent him to Transalpine Gaul to

carry on a war with the tribe of Salluvians. Yet before

riaccus started on this expedition he found time to move
the great question which the democratic party had at

heart—the admission of the Latins to the Roman citizen-

ship.^ But he was prevailed upon by the senate to drop

the matter for the present. Perhaps he foresaw that he

would not be able to overcome the opposition to be ex-

l^ected from the nobility and from the great mass of the

people.

Nevertheless the proposal of Flaccus had a fatal effect Disturb-

by causing a partial outbreak of that o-reat conflao'ration ''°'^''

. . .
among the

•svhich was destined about thirty years later to devastate all allies on

Italy. The Latins were all astir at the news that no
[jj.^i^a'lof

less a man than one of the consuls had proposed to give tlie pro-

them the franchise. Their impatience could be restrained Fiaceus.

no longer, and when they heard that the proposal had

been withdrawn, they were ready to fly to arms. The
colony of Fregellse, on the river Liris, was bold enough to

renounce her obedience. Fregellse might have been called

the most loyal of all the Latin colonies. When in the

course of the Hannibalian war twelve of them had

shown signs of disaffection and had refused to furnish

their usual contingents, it was Marcus Sextilius, the

chief magistrate of Fregellse, who headed the deputa-

tion of the eighteen faithful colonies to the Roman senate

and spoke those memorable words expressive of their

' Valer. Max. ix. 5, 1 : M. Fulvius Flaceus cum perniciosissimas rei piib-

licse leges introdiiceret de civitate danda et de prüvocatione ad populum eonim

qui civitatem mutare noliiissent.segrecompulsus estut in curiam veniret. Deinde

partim monenti partim oranti senatui, ut incepto desisteret, responsum non

dedit. Appian, Bell. Civ. i. 21 : Kai rtves elcrriyovvTo tovs aviijxaxous äirauTai

ol Sri irepl ttjs 7f;s /iaAiffra avTeAeyov, ejs tV 'PcofiaiMV troXiTfiai' araypdi^/ai, ws

fjLii^ofi xctp'''"' T€pi T7)s yrjs oil hioiffofiivovs. koL 4dixovTo 'da/xevoi Tovd^ ol 'IraAiS-

Tai TrpoTi0iVT€s TcHf X'^f''«"'
''?'' ToAireiaf. awiirpacai xe avrols es tovto fiä-

Aktto irdvTuiv ^ovkßios ^XÖ-kkos vxarevccv a/j-a Kcä Trjv yrif Siavifiouv. rj ßouXi)

5' exa-^-fTaiye, tovs vwrjicuous rrcpwv i<7ünoK'nas et TTuniffopTai. Kai rüde fiev t6

^•y^^etpTj/ua ovtw SieAvÖrj.
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unwayering attachment, words wLicli ought to have re-

mained engraved in everj Roman's heart, and to have

won for the colonists just or at least generous treatment.^

Fregellee, now at the head of the alienated and discon-

tented Italian cities, and venturing to rouse the anger of

Rome, drew upon itself a dreadful punishment.

Unfortunately there was no unanimity among the

colonists.^ As we have seen, the interests of the rich

landowners and of the poor peasants were opposed to each

other, and split up the population into two hostile factions.

Whilst the lower orders rose in arms and compelled the

Romans to send troops against them under the praetor

Opimius, a traitor was found, no doubt in the ranks of

the opposite part}', one C. Numitorius Pullus, who de-

livered the town into the hands of the Roman praetor.^

The incipient conflagration was stamped out with Roman
firmness and severity. Tregellee was destroyed,^ and a

new colony of Roman citizens, called Fabrateria, was

established in the neighbourhood. We are not informed

what dimensions the insurrection of the Latins had as-

sumed, and whether other Latin communities besides

Fregellse were implicated in it or punished, or, as seems

not unlikely, prevented from joining the insurgents by a

well-timed concession and the granting of their demands.

The circumstance that the distant town of Asculum in

Picenuni'^ is mentioned as implicated, would tend to show

that the hostility shown by Fregellse was not isolated, and

that, as in the second rising of the Italians, the conspiracy

sxH'ead over the greater part of the peninsula. On that

later occasion the Romans prudently disarmed a number

of their opj)onents by granting their demands. Perhaps

a similar policy was adopted in 125 b.c., in spite of the

> Vol. ii. p. 364.

2 We have noticed the division of the Italians into two opposite parties

above, p. 415.

3 Cicero, Be fin. v. 22. 62. Philipp, iii. 6, 17.

* Livius, 60: L. Opimius praetor Fregellanos, qui defeeerant, in dedi-

tionem accepit, Fregellas diruit.

^ Aurel. Vict. 65.
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severity shown in the treatment of Fregellse. The number CHAP.

of citizens, as shown by the census of that year, which . ,_:—

,

probably was not made before the year 124 b.c., exhibits

a very considerable increase, which may have been caused

by the reception of new citizens from Latin or Italian

allies.' At any rate the policy of the senate seemed for

the present to establish peace. The question of the ad-

mission of all the Italians to the rights of Eomans was

adjourned, and finally solved in favour of the claims of

justice.

• Compare Lange, Eövi. Älterth. iii. 27. Mommsen's explanation of the

increase in tlie number of citizens is unintelligible (see above, p. 408, note 1).
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THE FIRST SLAVE WAR IX SICILY.

Prevalent

blindness

as to the

effects of
sLivery,

The firmness of the nobles laad overcome all the dangers

which the abuse of i^ower and the excess of conservatism

had conjured up. It seemed that, after all, the existing

institutions to which the ruling party clung with such

obstinacy had stood a severe test, and were not likely to

be overthrown or modified by succeeding reformers. In

the same period the republic had passed successfully

through an economical crisis, which by itself alone seemed

sufficient to cause the greatest anxiety. Whilst the

Roman armies were still engaged in Spain trying to

reduce the stubborn defenders of Xumantia, the oldest

and most thoroughly pacified province was ravaged by

insurgent slaves. For the first time the periodical dis-

turbances caused by the increasing number of slaves

assumed the proportions of an aruied insurrection and a

regular war, a war of which it is difficult to say whether

it was more ruinous to the prosperity of Sicily or more

humiliating for the Roman administration and the Roman
arms.

Of all the phenomena of the intellectual life of the

ancient world the most surprising is perhaps this, that the

greatest thinkers had no sense of the injustice of slavery.

Nor were the social, political, and economical dangers

caused by slavery ever widely and generally apprehended.

It was but here and there that too great a number of

slaves was thought to be undesirable and injurious to the

state, especially as it counteracted the increase of freemen

and diminished the proportion of citizens capable of

bearinof arms. The Gracchi were among the few who
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had an insight into tlie vvorkinc^ and effects of these CHAP.
. IV

causes, and their reforms were partly suggested by their ^—

.

fears of the mischief, direct and indirect, resulting from

slavery.

As the Romans did not recruit their armies from the The supply

provinces, the disproportionate increase of slaves in them
did not appear to involve any immediate danger to the

state. Nobody, it seems, apprehended any direct danger

such as a risins^ in mass. Tlius during the long time of

undisturbed peace which Sicily had enjoyed since the fall

of Syracuse (in 211 b.c.) native Sicilian landowners as

well as Italian settlers had carried on their farming

operations on the most profitable and approved plan,

wdiich was that recommended by Cato, and based on the

employment of slaves. The frequent wars carried on in

Spain, Gaul, or the East furnished the slave-dealers who
followed the Roman armies Avith a plentiful supply of

hardy barbarians, and in peace time the slave-markets of

Delos and other places were kept regularly supplied by

ever-increasing bands of kidnappers and pirates. The
landowners of Sicily bought up large numbers of slaves

drawn from all nations round the Mediterranean, but

especially natives of Syria, who seem to have been re-

garded as a particularly useful class. All field-labour

was performed by these slaves, Avorking in regular gangs

under overseers, and sometimes branded or chained and
kept at night in hideous pens or sheds like condemned

prisoners. A peculiar class of slaves were those who
were employed as herdsmen. They were selected from

among the most vigorous and active; and the nature

of their work made it necessary to allow them a cer-

tain degree of freedom from restraint. Many of them
Avere mounted, and roamed about the island with their

herds from pasture to pasture. Being left by their

masters to provide their living for themselves,' they did

not scruple to levy black mail and to Avaylay and plunder

travellers. As the Roman governors did nothing for the

' Diudor. xxxiv. 2, 2, 28 ff.
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internal security of the island, nobody "was safe from sucli

depredators who could not protect himself. The large

landowners and the rich people in general of course

suffered less ; but the poorer sort were constantly harassed,

and driven at last to make common cause with the

robbers.

Slaveholders naturally grow hard, pitiless, and cruel.

The finer feelings of the human heart are blunted by the

daily spectacle of brutal violence and of the callousness

and savagery produced by it. We cannot be surprised,

therefore, that among the Sicilian landowners there were

such men as Damophilos of Enna, who, whilst revelling in

all sorts of sensual pleasures, delighted in tormenting their

wretched slaves.* A mass of deadly hatred was heaped

up everywhere. Thousands of desperate men awaited

only the signal for rushing upon their tormentors and

wreaking their long-suppressed revenge.

In the town of Enna a certain Antigenes had a Syrian

slave called Eunus,^ a crafty and versatile fellow who
j)ractised the tricks of a conjuror. He would spit fire and

interpret dreams, and was often employed by his master

to amuse his guests, while among his fellow-slaves he

acquired the reputation of a pi'ophet and a worker of

miracles. He was consulted by the slaves of Damophilus,

who had formed a regular conspiracy ; and he assured them

that the gods favoured their plans and would assist them.

Suddenly the slaves to the number of four hundred broke

into Enna from the country and made themselves masters

of the place, which would have been impregnable if it had

not been carelessly guarded. They murdered the in-

habitants with the exception of the artisans capable of

working at the fabrication of arms ; and these they com-

pelled to work at their trade. Damophilus was dragged

into the theatre and cut in pieces before tlie eyes of the

assembled slaves. His wife Megallis was tortured to

death by the female slaves, and her body cast down from

• Diodor. xxxir. 2, 10, 34 ff.

- Florus, iii. 19. Diodor. xxxiv. 2.
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the rock on which, the town stood. Yet in their excess of CHAP.
TV

barbarous revenge the exasperated murderers exhibited .J

—

>

signs of discriminating justice and humanity. The

daughter of Damophikis, Avho had always been kind to the

sUives and had gained their affection, was not only spared

and protected from ill-usage, but actually sent away under

a safe-conduct to her relations at Catana.^

By their rapid success the band of insurgents was soon Designs

swelled to many thousands. They began to establish a
•^"g'Js°(|^/tiie

certain degree of order and organization, and it Avas clear slaves.

that the}^ aimed at more than mere revenge and blood-

shed. Their intention was to form an independent

community and to expel the Romans from the island. The

Syrian slave Eunus was formally elected to be their king,

and he proceeded forthwith to adopt the insignia of

royalty, to surround himself with a court and council

after the fashion of the kings of his native country, and to

call himself Antiochus. Nor was he devoid of shrewd-

ness. Conscious of his inability to conduct military

operations, he appointed a Greek named Achseus to be

general in chief, and thus he succeeded in obtaining

possession of the open country and even of several towns,

after defeating a body of eight thousand local militia

collected by a Roman praetor. The poAver of the insur-

gents soon increased so considerably, that without a

strong military force the restoration of order became

hoj)eless. The disturbance assumed the dimensions of a

Avar. Tauromenium and even the important city of

Messana fell into the hands of the slaA^es, and simul-

taneously a second band of insurgents was formed in the

south of the island, under the command of an able leader

called Cleon, avIio seized Agrigentum, the largest toAvii on

the coast. The Romans hoped that jealousy and discord

betAveen the tAvo bodies of insurgents Avould aid them in

putting doAvn the re\'olt. But Cleon showed more Avisdom

than could have been expected ; he acknoAvledged the

supreme authority of king Antiochus, and placed himself

' DioJor. xxxiv. 2, 39.
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undei' his orders. On the whole the slaves showed political

and martial ability not unworthy of their high aspirations.

They established by degrees a kind of regular govern-

ment in the island. Whilst the poor freemen who had
joined them in great numbers were bent on laying waste

the country and destroying houses and property, the slave-

Icing gave orders to prevent all useless destruction of

capital, and to save all that could be saved for the benefit

of the new people and state which he hoped and desired

to govern.^

Thus the insurgents maintained themselves for a few

years and defied the efforts of the Romans to put them
down by military force. ^ Several praetors were defeated

by them in succession. In the yesiv 134 b,c. the senate

despatched a regular consular army under C. Fnlvius

Maccus, the colleague of Scipio j3Gmilianus, who was then

carrying on the war in Spain against Numantia. He, too,

failed to produce any decisive results. At length a turn

in favour of the Romans took place. Lucius Calpurnius

Piso, the consul of 133 b.c., succeeded in di'iving the

insurgents out of Messa^ia and in killing eight thonsand

of them.^ But this did not suffice to restore even the

honour of the Eoman arms. It seems that the discipline

of the legions was as relaxed in Sicily as it was found to

be about the same time in Spain. ^ We hear that the

consul was obliged to punish a troop of horse by de-

grading them to the rank of slingers, because they had

allowed themselves to be surrounded by their enemies, and

had not shrank from purchasing their lives by surrender-

in a- their arms.-^

' Diodor. xxxiv. 2, 48.

^ The date of the outbreak of the war cannot be fixed with accuracy.

According to Livy {Epit. 56) it must have been going on for some time, when

Fulvius Flaecus was sent to Sicily in 134 b.c. He says: Bellum servile, cum
opprimi a prsetoribus non potuisset, C. Fulvio consuli mandatum est. Ac-

cording to Florus (iii. 19^ the four praetors, Manlius, Lentulus, Piso, and

Hypsseus, were beaten by the slaves one after the other.

ä Orosius, V. 9. " Vol. iii. p. 404.

* Valer. Max. ii. 7, 9.
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In the year 132 b.c., in whicli the Spanish wars were

terminated by the taking- of Numantia, the Sicilian slave

insurrection also was at last crushed. Publiiis Rupilius,

one of the consuls of the year, disposed of an army suffi-

ciently large to drive the insurgents from the open country,

and to blockade them in their two strongholds, Enna and

Tauromenium.' Both of these fell into his hands by

treason, and he was now able to inflict on the surviving

prisoners those exemplary punishments which in the

opiuion of the Romans were calculated to prevent a re-

petition of the mutiny. It is said that twenty thousand

slaves were put to death. Cleon and the principal leaders

were slain in battle. The wretched Eunus, no longer

king Antiochus, tried to escape, but was taken, and

would have been reserved to grace the triumph of Ru-
pilius if a Roman consul could have lowered himself so

far as to triumph over revolted slaves. He was accord-

ingly cast into prison to linger until he Avas eaten up by

vermin.^ All open resistance was at an end with the

taking of Enna, and the island was in a short time com-

pletely brought back to order. Rupilius, with the as-

sistance of a council of ten senators, reorganized the

administration, and put it on a sound and lasting founda-

tion.^

It was high time that the Sicilian insurrection should Multipli-

be suppressed, for at the same time indications appeared conspira-

in different parts of the empire showing that disaffection ^ies.

among the slaves was general. This disaflTection had
actually led to several conspiracies. Risings had been

attempted or had broken out in the capital itself, at

Minturnse and Sinuessa, in Attica and in the island of

Delos, the greatest slave market in the eastern seas. All

these attempts were put down with the most unmitigated

severity, by the execution of hundreds and thousands.

For a time the voice of oppressed humanity was silenced.

The wretched slaves slunk back into their noisome j)ens,

1 Liv. 59. Oros. v. 9. - Diodor. xxxiy. 2, 23.

* Cicero «w J'err. ii. 13, 15, 16.
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BOOK and again offered their backs to tlie sconrge and their

^_1^L^ feet to the iron ring. But after the interval of a few

years a second servile war devastated Sicily. At last (73

B.c.) Italy itself resounded with the ferocious war-cry of

mutinous slaves; and Spartacus, their leader, swept like a

conqueror over the length and breadth of the country,

renewiner almost the terrors of the Hannibalic war.
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CHAPTER V.

THE KINGDOM OF PEEGAMUM.

When the agitation of Tiberius Gracchus was at its CHAP.
V

height, and the impoverished peasantry of Italy were ._ J ,

hoping for help from the state, the unexpected but most
^^^^^'^^^1'^^^^, ^^^

welcome news reached Rome from Asia Minor that the the bequest

Roman people had been nominated heir to one of the

richest kingdoms of the East, and to the fabulous wealth

of a royal treasury. The last of the race of Attains had

died childless, and had in his will offered all he possessed

to the great republic whose clients and dependent allies

his predecessors had been. At a time when the oldest

Roman province, harassed by the insurgent slaves, had

practically ceased to be a dependency, and instead of

supplying an ample revenue was causing a serious drain

upon the resources of the republic, and whilst a small

mountain stronghold in Spain defied the best Roman
armies and the ablest general, the richest portion of Asia,

with numerous flourishing cities, fell like a ripe fruit,

without toil or trouble, into the lap of the Roman people.

Eudemus, a Pergamenian envoy, arrived in Rome with

that wonderful document, the will of the late king,

offering a kingdom for acceptance, and, as was to be

expected, he did not meet with a refusal.

Eumenes II., the faithful ally of Rome in the wars Proiwhie

of Antiochus and Perseus, had been rewarded for his
o'f^[h*e^^°i"

services with ingratitude and contumely.' At his death I'y a

his son Attains, surnamed Philometor, was still a child, p^rty jq

and the throne was occui^ied by his brother Attains II., ^erga-

. mum.
the favoured client of Rome, who acted as faithful guar-

1 Vol. iii^ p. 272.
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• .-1—' dom unimpaired in 138 b.c. The new king, Attains III.,

was a man of very different character from his predeces-

sors on the Perg-amenian throne. All the former kings

had been distingnished by prudence, self-control, gentle-

ness, and generosity, but above all by a sincere attach-

ment among the members of the ruling family. The third

Attains was merely an infuriated tyrant. He began by

summoning into his palace the tried and faithful servants

of his predecessor, and all his nearest relations. They

were all traitors in his eyes, or liable to become traitors,

and he caused them to be assassinated by his body-guard

of barbarians.^ The government of his country gave him

little concern. He spent his time in frivolous amusements,

trying his skill in modelling in wax, in casting metal

statues, and in cultivating his garden. Fortunately he

did not live long to misgovern his land. He died after a

reign of five years, leaving behind him a curious testa-

ment which he was said to have made in favour of the

Eomans. That such a disposition should in truth have

been made by a man like Attalus Philometor, who never

crave a thoug-ht to the cares of government or to the

future destiny of his country, is hardly probable.^ In

Pergamum, as in every allied or vassal state, there existed

an influential Eoman faction, and there seems to be no

reason to doubt that members of this faction, in concert

with Rome, fabricated that strpnge document which dis-

posed of a whole country and people as if they had been

the private property of the reigning prince.^ It may be

that the annexation of Pergamum to Rome was under the

' Diodor. sxxiv. 3.

- In the letter which according to Sallust (Hi.'^f. frcf. iv. 8\ Mithridates

wrote to Arsaces, he says of the Eomans : Simnlato irnpio testamento fih'nm

eius (so. of Eumenes) Aristonicum, quia patrium regnum petiverat, hostiiini

more per triumphiim diixere.

ä According to the i^hort statement of Livy {Ejnt. 59), Pergamum was

declared by the testament to be free. In the Roman official language, as we

know, the word 'free' had a peculiar signification, very little connected with

freedom. It meant sin ply that royal or morarchical government should

cease.
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existing circumstances tlie best fhing for tlie country, CHAP.

for it guaranteed it from the predatory wars of the neigh- . ^ ,

bouring kings of Bithynia, Paphlagonia, Cappadocia, and

Pontus, which would have wasted it, and the result of

which would have been the interference, and after all the

dominion, of Rome. But the testament of Attains was

but a transparent screen for the ambitious polic}' of

Rome, and an evidence of reckless disregard of public

opinion. They took under the flimsiest pretext of right

what they knew that nobody had the courage or the

power to contest. But whilst all the neighbouring poten-

tates looked on with apparent indifference, and whilst the

Greek cities within the late kingdom of Pergamum sub-

mitted almost without an exception to be transferred to

the dominion of the great republic, the title of Rome and

the validity of the testament were disputed b}'' an adven-

turer, who, chiefly owing to the errors committed by the

senate, and the blunders and vices of Roman generals,

succeeded in organizing a desperate resistance, and in

keeping the Romans out of possession for the space of

nearly four years.

The house of Attains was not quite extinct. A natural TheEomau

son at least was left, the oflFspring of Attalus II. and an
|"h^°arted

Ephesian girl, the daughter of a musician. This bastard lyAiis-

of the royal house, called Aristonicus, had spirit enough

to claim the succession in opposition to the whole power

of Rome. Fortunately for him the internal commotion

caused by Tiberius Gracchus so much engaged the atten-

tion of the state, that the affairs of the East were not

taken in hand at once with sufiicient energy. The news

of the death of Attalus and of the disposition made in

the testament had reached Rome in the course of the year

in which Tiberius Gracchus was tribune, and he at once

seized the opportunity for offering to the impoverished

people a share in the s[>lenditl legacy. But soon after he

met with his fate, and the victorious senate had in their

hands the disposal of the new acquisition. Without
apprehending the least difficulty, they despatched an em-

VOL. IV. F p

tonieus.
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B(^OK biissv to Apia to take formal possession of the new pro-

. .. ^

"

_,^ vince, and availed themselves of this opportunity for

removing temj)orarily and keeping out of sight Scipio

Nasica,' who had incurred the odium of leading the

attack on the murdered tribune.^ But they soon dis-

covered, as on a former occasion, when Macedonia was to

be annexed in 149 b,c.,^ that other means were required

to make good their claim, and to silence a formidable

opposition based on national feelings.

Operations Whilst the pretensions of Aristonicus found no sup-

tonicus'
port among the Greek cities, with the single exception

of Phoca^a, the greatest zeal for the Roman cause was

exhibited by the Ephesians, who defeated the pretender

in a sea-fight near Kyme. Aristonicus hereupon with-

drew into the interior of the country, and summoned the

slaves to liberty and to a general attack upon the owners

of property."* Thus the servile rebellion, which at the

same time devastated Sicily and threatened to break out

in several localities of Italy and Greece, actually spread

to Asia, and the great social and economical questions

of the day began to be mixed up more and more with

political and international questions, causing great and

embarrassing complications. Aristonicus, with the help

of his new allies, succeeded in obtaining possession of

several large towns, such as Thyatira, Apollonia, Myndus,

Colophon, and the island of Sanios,' though the kings of

Bithynia, Paphlagonia, Cappadocia, and Pontus remained

in alliance with Rome. He seems to have been not far from

accomplishing his and^itious designs.*' The insurrection

' Valer. Max. v. 3, 2.

^ On the death of Licinius Crassus, which took place soon after, he was

raised to the dignity of Pontifex Maximus, a fact which shows that he and his

party had no occasion to submit to any popular reaction. His mission to

Asia cannot therefore be looked upon as entirely a sort of exile. It was an

honourable and important public charge,

ä Vol. iii. p. 293.

* Diodor. xxxiv. 2. Strabo, .- iv. 1, 38.

^ It seems that the capital of Pergamum, which contained the royal trea-

sures, did not fall into the hands of the rebels, nor was it even threatened.

Otherwise a fact of so much importance would have been stated.

^ Justin, xxxvi. 4 : cujn iustus iam rex videretur, &c.
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assumed by degrees tlie proportions of a war, and at last chap.

compelled the Roman senate to adopt vigorous measures ^ .

for the restoration of order and for securing tlieir new-

possession.

In tlie year 131 b.c. it was resolved to send one of the I'etermi-

• T 1 1 -T p • mi nation of

consuls with a considerable military force to Asia. The the Ro-

sreneral opinion in Rome was that the war would not be ™*^"'^ *"

o -• prosecute

attended with any risk or difficulty. At tlie same time it the war

was expected that in so rich a country as Asia there
yi'„o\ii..

would be more than the usual chance of booty and

plunder. Moreover the fabulous treasures of Attains

were to be brought home. Each of the two consuls of

the year accordingly coveted the command in the East.

One of them, Lucius Valerius Flaccus, was at the same

time flamen of Mars; the other, Publius Licinius Crassus

Mucianus, was Pontifex Maximus. According to the old

sacred law neither of them was able to leave Italy, and

the command of the army ought therefore to have been

given to somebody else. Scipio ^niilianus, the destroyer

of Carthage and Numantia, would have been the proper

person, and his name was actually proposed. But the

chief pontiff, Licinius Crassus, was determined not to be

disappointed, and used all his influence to set aside his

rivals. By virtue of his pontifical ofiice he threatened to

impose a fine on his colleague, the flamen of Mars, if he

should accept the command in Asia. Being on the popular

side, and in a way a partisan of Gracchus, he opposed

Scipio on the ground of his hostility to reforms. Perhaps

he also had recourse to direct bribery, for which he had

ample means. For wealth was one of the five ' good things '

which he is said to have possessed, the other four being

his nobility, his eloquence, his knowledge of law, and his

supreme pontificate.^ By a formal resolution of the tribes

the conduct of the war against Aristonicus was conferred

' Gellius. i. 13 : Crassus a Sempronio Asellione et plerisque aliis historifle

Romanse scriptorihus traditur quinquo habuisse rerum bonarum maxima et

prsecipua, quod esset ditissimus, quod uobilissimus, quod cloquentissimus, quod

iuris consultissimus, quod pontifex maximus.

F F 2
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upon him, notwitlistanding his disqualification as pontifex,

and lie proceeded to Asia at the head of a well-appointed

army.' But, unfortunately, one very important quality

was missing in the good things that he possessed. He
was no great general, or else his military capacity was

swayed by his avarice and his ambition. He kept his

eyes fixed more on the treasures of Attains than on the

war,- and his x)rond and overbearing conduct seemed cal-

culated to alienate the feelings of the people of the new
province.*

Of his military operations hardly anything is known,

except that he was finally surprised on a march by Aris-

tonicus, routed, and met his death at the hand of a com-

mon Thracian mercenary.^ It was not till the following

year, 130 b.c., that Aristonicus was conquered by the

consul Marcus Perpenna, driven into Stratonice, and com-

pelled by hunger to surrender.-^ This put an end to the

insurrection. Nevertheless Manius Aquillius, consul of

the following year (129 b.c.), made all haste to cross into

Asia with the hope of getting for himself a part of the

booty and glory, and, if possible, the claim for celebrating

a triumph. The result of this impatience would have been

angry disputes between him and Perpenna, to whom
the credit of the whole affair really belonged, if the latter

had not opportunely died at Pergamum, leaving to his

' Orosius, V. 10 : cum instructissimo exercitu.

- He -was, according to Justin, xxxiv. 5, intentior Attalicaepraedse quam bello.

ä At the siege of Leucse he was in want of a strong beam for a battering

ram. Eemembering to have seen two beams suitable for the purpose in the

allied town of Elsea. he ordered the owner of them to send him the longer of

the two. The man thinking that the shorter beam would answer the purpose

better, and was moreover less troublesome to transport, sent it instead of the

one that had been required. Crassus was highly exasperated at what he

called disol>edience to his orders, sent for the offender, and caused him to be

stripped and scourged. Gell. i. 13, 10.

• Valer. Max. iii. 2, 12. Flor. ii. 20. This happened at the time when

the consuls for the following year (130 b.c.) were already elected. See Meyer,

Pergamenisches Reich, vii. 3. Crassus therefore had the command in Asia for

nearly a whole year.

^ Eutrop. iv. 20 : Acie victum Aristonicum apud Stratonicen civitatem,

quo fugerat, fame ad deditionem compulit.
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successor, along- with a few trifling- remnants of the war,^ CJIAP,

the formal title of conqueror. The nnhappy Aristoniens ^—

'

was brought to ßome, was led in triumph, and paid with

his life the penalty for his ambitious designs.^

More fortunate than Aristonicus was the philosopher Death of

Blossius of Cumse, the teacher and friend of ^''iberius and .w";,*!^.!

Caius Gracchus, who, after the overthrow of the demo-

cratic party at E-ome, had fled to Asia and had joined

Aristonicus. When fortune here too had declared against

the cause which he had espoused, he preferred to die by

his own hand rather than wait for a Roman executioner.

Thus he was spared the ag*ony of witnessing- the prema-

ture death of the younger also of his noble pupils.

The province of Asia was now safe in Koman keeping-. Formation

Aquillius, with the aid of a senatorial commission, regu-
j^°t^j-''*^^f'

lated its boundaries and settled the admiuistration.^ the pro-

Rome possessed now, in addition to her provinces in ^g^.^

Europe and Africa, one in the third great division of the

ancient world. It received the name of the whoJe con-

tinent just as the conquered Carthaginian territory had

been called Africa. The treasures of Attains and the

Pergamenian kingdom were absorbed by Rome, and be-

came the booty of the victorious nobility ; they contri-

buted to increase the internal discord, and to spread into

wider circles the taste for extravagance and luxury hos-

tile to the republican spirit of the ancient time.^

' Flonis, ii. 20. Aquillius Asiatici belli reliquias confecit, mixtis veneno

fontibus ad deditionem quaruiulam urbium. If we can credit this last informa-

tion, Aquillius carried on the war, not like a Roman but like a savage.

- Velleius, ii. 4.

' Strabo, xiv. 38. Mavios 8' AkijAAios eTreXöd'fÜTraTos/xeTa SiKairpecrßevTwv

Si6Ta|e r^f i-irapx'-o-i' (is rh vvv en (rvfifxevov ttjs TroMreias (r^rj/ua. However,

as Meyer has observed {Pergamenischcs Belch, 7, 5), it is probable that both

Sulla and Pompeius made several alterations in the organization of the

province.

* Attalic pomp and Attalic wealth became hencefortlr proverbial, as is

seen from expressions like regni Attalici opes, Justin, xxxviii. 7, 8 ; Attalieas

conditiones, Horat. Od. i. 1, 12; Attalicae vestes, Propert. iii. 18, 19; Attahca

aulaea, Propert. ii. 32, 12, and the word Attalica to designate cloth wrought

with gold.
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Disinter-

ested

BOOK If tlie zeal displayed bj Tiberius Sempronius Gracclms in

Ms schemes of reform cannot fail to engage onr warm
sympatby and almost affection for the courageous, noble-

patriotism fhearted, and ill-starred young enthusiast, we must in a

Gracc-hi ^^^^^ higher degree respect and pity his younger brother

iCaius, who, undaunted by the fate of his predecessor,

I

took up the same policy a few years later, and endeavoured

I

to complete the interrupted reform on a grander scale

;
and a more comjjrehensive plan. It seemed that the

' members of the Sempronian famil}^ had, like the Valerii

and the Porcii, proposed to themselves as their special

task to elaborate the public law of Rome in a particular

direction. They had an object in view which they tried

to realise without the least motive of selfishness or

personal interest, animated exclusively by an ardent

sympathy with their suffering fellow-citizens and an

intense patriotism. Caius Gracchus, it is true, was not

always free from passion. He was sometimes carried

away by feelings of hatred and revenge ; but when we

consider how tierce the struggle was in which he was

pitted against powerful enemies, when we bear in mind

that his political opponents were the murderers of his

brother, we shall not cool in our admiration for the man,

whatever ground we may have to differ from him in his

political opinions.'

Caius Sempronius Gracchus had grown up under the

' Dio Cassius, frqm. 85, says of Tiljoriiis a-rf apsTfjs es ^iXon/xlav kol 6|

avTrjS is KaKiav i^cliKetXiv ; of Csiius he says rapaxdSrjs Si (pvaei Koi iKcuv

eirovripeviTO.
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same influences as liis elder brother. Like him, he had CHAP.

received an education from his mother Cornelia and his .
^'.

,

Greek teachers Biossius and Diophanes, which made him Education
^ ' of Cams

an enthusiast for ideal objects ; and he had at the early Gracchus,

age of twenty been carried by family connexion and

personal feelings into the midst of the most \iolent

political struggles. The choosing of a side was not for

him an open question. His birth and education had

made hiin the champion of the cause for which his
|

brother had bled, a cause which now lay prostrate and
j

which he felt called upon to raise and. make triumphant. 1

He could not, like other young Romans of noble houses, I

count upon filling in succession the ofl&ces of state from

the lowest to the highest, without encountering other

obstacles than the competition of rivals and the usual

:

calls on his purse, his eloquence, or his courage. He had ^

irom the beginning a higher aim, the regeneration of the

commonwealth by the realisation of a genuine democracy, i

and his eyes were never turned aside to objects which i

were not directly connected with this aim.

After Caius Gracchus had served some years on the Services of

committee of triumvirs established for carrying out the ^j^'^^,
^'

land law of his brother, and after having performed the quaestor.

military service required from every citizen of his age,

he was in the year 126 b.c. elected to the prsetorship, and

sent with the consul Lucius Aurelius Orestes to Sardinia,

that province in which his father had distinguished

himself during his consulship, 177 B.c.' Here he gained,

it is said, the reputation both of a good soldier and of a

conscientious and humane magistrate so thoroughly that

the towns of the island in alliance Avith Rome voluntarily

and out of respect for him furnished a supply of winter

clothing for the troops, for which the consul had applied

in vain.'^ He remained two years in Sardinia, because

' Vol. iii. p. 425.

^ Plutarch, C. Gracch. 2. It must be confessed that this story has very

much the character of those with which funeral orations in honour of great

men were filled. Besides, it is in the highest degree improbable. We are
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the senate prolonged the command of the consul, and it

was customary that a qusestor should remain attached to

the consul, his superior, as long as the latter continued

in command. When the senate resolved to leave Aurelius

Orestes for a third year as proconsul in Sardinia, evidently

for the purpose of detaining' Gracchus in that island, and

of preventing him from giving* them trouble at home,

they found to their cost that they had only accelerated

an impending evil. Gracchus left Sardinia and his post

without asking- for leave, and retui'ned to Rome (125 b.c.)

with the fixed resolution to commence his work of

reform.

This step taken by C. Gracchus shows what we have

to think of Plutarch's assertion ' that he had hailed the

chance of serving in Sardinia as qusestor, because, in spite

of the entreaties of his friends and of the peo23le at large,

expected to believe that the Sardinian towns lodged a formal complaint in the

Roman senate against the intended exaction of the consul, and that the senate

gave the unreasonable answer that the consul should think of other means for

supplying the wants of his troops. It was not the duty of the consul but of

the senate to provide what the troops required. To throw the burden upon

him, and at the same time debar him from those resources which he pointed

out, would have been a proceeding very unlike what we are accustomed to in the

Eoman senate. Again, it is most unlikely that any Roman provincials should

have ventured to incur the displeasure of a Roman consul at the head of an

army, in the way reported of the Sardinians, for the purpose of gratifying a

young man who had not the power to protect them from the consequences

of their rashness. There is another story of a similar character which seems

simply invented for the like object of a funeral laudation. It is related that

while C. G-racchus was qusestor in Sardinia, Micipsa, son of Masinissa, sent a

message to Rome, and offered to send a supply of corn for the army in Sar-

dinia, to show the respect he had for Gracchus. It is added that the senate

was annoyed with the offer, and refused to accept it. Can we really credit the

king of Numidia with such a want of political sagacity as this foolish officious-

ness would imply ? What could have been his object in thus giving offence

to the ruling nobility ? Or was he so unacquainted with the inte'^nal affairs

of Rome as to fancy that he could, after the collapse of the democratic party,

flatter with impunity a man like C. Gracchus, who had so many and such

powerful enemies ? On the other hand, if the Sardinian army had really been

in want of supplies, would the Roman senate have refused to accept it on ac-

count of an ill-advised compliment to Gracchus, which they had ample oppor-

tunity of making the silly king repent ? It is clear that, from whichever side

we look at the story, we cannot discover in it the least kernel of historical

probability.

» Plutarch, C. Gracch. 1.
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lie shrank from political life as likely to be full of dansier CHAP.

for him. The story is nothing hnt one of those poetical ,-—

'

and sentimental touches which Plutarch makes use of to

interest the reader in his heroes. A still more incredible

and fantastic story Plutarch borrowed from Cicero, who

related that his brother Tiberius appeared in a dream to

Caius and urged him to fulfil his fate, which after all it

was vain to oppose, and which required him to lay down

his life for the welfare of the people. We cannot be so

unj-ast to a noble-minded man like Caius Gracchus as to
^

believe that snperstitious fear or the importunities and

expectations of others could determine him to undertake

a great political task. He was impelled by very different

!

motives, by genuine sympathy for the suffering race of!

degenerate Romans, by the enthusiasm and the ideality

'

of his character, which were partly inborn, partly im-

planted by education, by a firm conviction of his call to

the great work, and by the ardour of his youthful blood. ,

It would be a blind misapprehension of the highest

attribute of the human soul, the freedom of the w411, if

we tried to explain the lofty thoughts and heroic deeds

of men as the effect of paltry accidental circumstances

and external impulses.

The step which Gracchus had taken ])y leaving his Eetum of

post in Sardinia without the permission of his superior ^;- ^^^^^-
^

, ... elms from
was, if not positively illegal, yet so contrary to the usual Sardinia to

practice, that he was obliged to justify it before the
°'^®"

censors. This he is reported to have done so effectively

that he succeeded in silencing all obloquy.^ He told the

censors that whereas he was compelled by law to serve

ten 3^ears as a soldier, he had served twelve, that the law

required only one year's service as quaestor and that he

had served double that time ; that when he started for

the province he had taken with him his bags full of

money and that he had brought them back empty,

Avhereas it was the practice with others in a similar

j)Osition, when the}' came back from their provincial

» Plutarch, C. Gracck. 2. Gell. xv. 12.
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BOOK service, to cany with tliem wine-jars, which they had
> ^-^ emiHied of their contents, full of gold and silver.

instigating ^^ ^'^''^^ "^ secfet in Rouie that C. Gracchus had
the revolt returned from Sardinia with the special object of be-

gellse. coming a candidate for the tribuueship. The optimates,

foreseeing another stormy period approaching, attempted

to discredit the dangerous demagogue in the eyes of

the people, and, if it were possible, to prevent his

election. Nothing could serve sucli a purpose better

than a political prosecution, which, even if it failed at

last, might cause dela}^ or sow discord in the hostile

ranks. Political proseciitions had for some time past

belonged to the usual election chicanery,^ and on the

present occasion the ruling party had a very plausible

pretext for attacking Gracchus. It was well known that

he, like his brother Tiberius, had favoured the cause of

the Latin and the other Italian allies, and that the

ultimate object of their policy was to receive all the

peoples of Italy into the ranks of Eoman citizens. He
was therefore charged with having instigated the revolt

of the colony of Fregellse, which had been crushed by

force of arms in 125 b.c.^ Gracchus had no difficulty in

clearing himself of the charge, for, whatever his sympa-

thies were wäth the downtrodden subjects of Rome, he

would never have sanctioned a revolt.^

Election to Though C. Gracchus was acquitted, the prosecution

buneship. ^^^ served its purpose to some extent. The people, with

all their readiness to support liberal measures for their

own benefit, were not disposed to let the Latins and other

allies share them, and they looked with suspicion on any

measure tending to extend the franchise. C. Gracchus

must have lost something of his popularity, for though

he was elected to the tribuneship, he did not come out as

the first, but only as the fourth in the list. The interest

displayed in the election by the people was uimsually

great, especially among the country population, which

poured into the town in such numbers, that many could

' Above, pp. 94, 134. - Above, p. 422. =* Plutarch, C. Gracch. 3.
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not find slielter in the houses, and the market-place CHAP.
VI

proved too small, ^ It is clear that the optimates had . ^ -

succeeded in gaining to their side a considerable number
of the lower classes in the town ; and C. Gracchus must

have perceived that if he would secure the support of the

people, he must prove himself their champion by a series

of measures calculated to benefit them.

By his election to the tribuneship C. Gracchus gained Purposes

a j)Osition which enabled him to carry his j^rojected ^j^^y

reforms by legal and constitutional means. For he wasl
not bent on a revolution in the strict sense of the word

;

he never dreamt of appealing to force, or what has been ,

called in modern times a couj) d'etat. His instruments J

were to be neither the armed populace nor soldiers, but

he hoj^ed by the force of his eloquent reasoning to

convince the sovereign people of the justice and advantage

of his proposals, and to adopt none but legal means for

their realisation.

To accomplish this object he was admirably furnished

by nature with qualities of mind and heart such as

none had ever possessed before him. He surpassed even

his brother Tiberius in the art of gaining the sym-
j)atliy of his hearers and stirring their hearts to their

inmost depth. When he was carried away by the ardour

of his passion and poured out in volumes the overflowing

torrent of his eloquence, he would sometimes forget

himself and lose the control of his voice, so that it rose

to an undue height. For such occasions he had provided

himself with a curious precautionary contrivance. He
always had a slave stationed near him who with a few

soft notes from a flute warned him when he was about to

forget the moderation with which he had set out,^

' Plutarch, C. Gracch. 3.

- Plutarch, Tib. Gracch. 2. Valer. Max. x. 8, 1 : Quoties ad populum con-

tioiiatus est, servum post se musicae artis peritum habuit, qui occulte eburnea

fistula pronuntiationis eius modes firmabat, aut nimis remissos excitando aut

plus iusto concitatos revocando, quia ipsum calor atque impetus actionis atten-

tum huiusce temperamenti sestimatorem esse ncn patiebatur. Quinctilian

(i. 10, 27) calls the flute a ' fistula quam tonarioii vocant.' Cicero, De Orat.

iii. 60, 225. Plutarch, De Cohib. Ira, 6.

His elo-

quence and
mode of

speaking.
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Gracclius was the first of Roman orators who deviated

from the staid, stiff, and solemn mode of delivery which

had been customary hitherto in pnblic speaking, and

which seems to have been so thoroughly in conformity

with the gravity and dignity of the Roman character.

Instead of remaining stationary in one part of the public

platform and keeping his hands and arms under his toga,

he used to walk up and down as if agitated by inward

emotion, throwing back his toga and raising his hands in

violent gesticulation to emphasise his words. It is related

that he was also the originator of another innovation,

which was less of rhetorical than of political signification.

Instead of observing the custom, hitherto in use, of

turning his face towards the comitium, the narrow end

of the market-place where the senators and other men
of higher position used to stand, he directed his words

towards the opposite side of the forum, which was

larger than the comitium, and occupied by the great

mass of ordinary citizens, as if to indicate that he wished

to aj)peal not to the nobility but to the people.^

The ancient writers are full of admiration for the elo-

quence of C. Gracchus, and their unanimous testimony

leaves no doubt that with him the art of public speaking

among the Romans entered on a new phase. In place of

the dignified but slow, dry, and jejune compositions of the

older orators, which appealed to reason and reflection, was

now substituted a richer, more animated and impassioned

style, which was brought to the highest degree of perfec-

tion by Cicero. Unfortunately only a few scanty fragments

are preserved of the oratory of C. Gracchus ; but what we
know of him is sufficient to prove that if he attained

not the highest perfection of the art of speaking, he

succeeded in producing the effect at which it aims,

which is that of convincing and carrying with him the

audience.'-

' Plutarch, C. Gracch. 5. A different version recorded by Cicero, De

A'liiic. 25, ascribes this innovation to C. Licinius Crassus.

^ Cicero, Brut. 33, 125 : sed ecce in manibiis vir et pi-aestantissimo ingeuio
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The information which we possess of C. Gracchus and CITAP.

his projects of reform is so fragmentary that we are unable >——,J

—

'

to decide with accuracy what the precise contents and ^}^'g'^j^™'^
^^

bearing- of his several laws were, and to what extent tliey Gracchus,

supplied and completed one another as parts of a compre- lution.

hensive wliole. Nor can we ascertain the chronological

order in which they were proposed for adoption. In fact

we know no more of them than their general drift and

character. So much, however, is certain, that Gracchus
|

did not intend any innovation which would have altered

the character of the republican constitution. However

deeply his reform was calculated to affect the social con-

dition of all classes of the people, and whatever may have

been the influence which they respectively exercised on

legislation and government, he left the fundamental lines

of the constitution untouched, proceeding in the true

Roman spirit of partial reform, and never dreamiiig of a

revolution.' He proposed neither to abolish any portion

of the old system, nor to introduce a new element. His

et flagranti studio et doctus a puero, C. Gracchus. Noli enim piitare quem-

qiiam, Brute, pleniorem et uberiorem ad dicendum fuisse. . . . 126: elo-

quentia quidem nescio an habuisset parem neminem (seil, si diutixis vixisset) :

grandis est verbis, sapiens sententiis, genere toto gravis : manus estrema non

accessit operibus eius : prseclare inchoata muUa, perfecta non plane. Legendus,

inquam, est hie orator, Brute, si quisquam alius iuventuti. In his speech j9ro

Fonteio, xiii. 39, Cicero calls C. Gracchus nostrorum honiinum longeingeniosis-

simum atque eloquentissimum. Compare also Cicero, De Hamsp. rcsp. 19, 41 :

secutus est C. Gracchus, quo ingenio, quanta vi, quanta gravitate dicendi ! ut

dolerent boni omnes, non ilia tanta ornamenta ad melioreni mentem volunta-

temque esse conversa. Diahg.de Orat. 18: sic Catoni seni comparatus C.

Gracchus plenior atque uberior, sic Graccho politior et ornatior Crassus.

Ibid. 26: malim C. Gracchi impetum.

' Mommsen always speaks of ' the revolution ' of C. Gracchus, and he calls

the changes he etFected a work of 'political genius' {Rom. Gesch. ii. 377). It

seems a misapplication of the term revolution to use it of a political change

which is effected with the observance of legal methods, and which leaves every

constituted authority in the main intact. One may differ as to the use of the

term ' genius,' but if it is to designate the highest quality of the human raind,

wliich is evinced by the act of creating that which did not exist before, we think

that only those statesmen are entitled to it whose creations had in them the

power of life. Success, whicli is not always the test of greatness, must be con-

sidered the indispensable condition in the case of a statesman to entitle him
to be called a man of genius.
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object was to reduce the excessive power of the nobility,

which was not in accordance with the old constitutional

theory, and to make the sovereignty of the people, which

had become merely nominal, a reality.' Thus he hoped,

not to create a new constitution but to restore the old one,

and at the same time to revive the healthy spirit of the

olden time, the old vigour, the old virtues, and the old

well-being of the hard-working and independent husband-

man. In this enthusiasm there was a good deal of self-

deception. Gracchus, like most men discontented with

the present, looked with too approving eyes on the past,

and ascribed to it the perfection which he endeavoured

to realise. At the same time he overlooked, or did

not pay due attention to, the fact that the Roman state by

il:s great conquests had changed its inmost character, and

that the old forms and practices of the peasant community

of Latium were no longer adapted to the imperial re-

public. What he attemj^ted to realise was therefore a

chimera ; he was an enthusiast and not a cool-headed

statesman. However much we may extol his nobility of

mind, the purity and unselfishness of his motives, his self-

devoting courage, we cannot place him among the great

men who shine in history as benefactors of mankind.

In the early period of the republic the tribuneship of

the people had been the chief instrument for developing the

simple constitution and for adapting it to the increasing

wants of the people. When, in course of time, the senate

had become possessed of the chief power in the state and

had practically taken the government in hand, the tribune-

ship again was, as we have seen, the instrument which

enabled the senate to impart unity to the multiplicity of

co-ordinate magisterial powers, and by which the formal

sanction of the people was procured for the administrative

measures decreed by the governing body. The Gracchi

endeavoured to reverse this order, which was the natural

result of national growth. They wished to restore to the

' This is clearly expressed by Diodorus, xxxv. 25 : 6 TpaKxos hjixoyopriffas

irepl Tuv KO-TaKvuv apiaroKpariav, dr]jj.0Kf:aTlav Se avariivai, k.t.A..
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people the reality of directing power, to free it from the chap.

tutelage under which it stood, to do away with that mof^k ,J .

sovereignty which consisted in endorsing the decrees of

the senate, and to invest the assembly in the forum or the

field of Mars w^ith the reality of governing power. Their

error consisted in the belief that such a change was pos-

sible by returning to the simple forms of the old comitia.

They overlooked the necessity of remodelling the Roman
people itself by giving the popular assemblies a form

wliich would in reality make them represent the people.

Failing in this, they only weakened that form of govern-

ment which was the only one possible in a large and

wealthy republic without representative assemblies, and

thereby hastened the advent of the monarchy.

In this sense, and in this alone, can it be said that 'The esta-

C Gracchus worked for the realisation of a monarchical, ofamon-

p'overnment. To establish it directly and for himself waS ^^'^^y""
"

.

^
;

part 01

as far from his thoughts as from that of any Roman states-i their

man before Julius Csesar.^ He could conceive of no other
^°^*^™'^^-

form of government than the republican. He must havej

seen that the people in their corporate capacity are unable

to govern, and that they require a representative to act

for them ; but he implicitly believed that year after year

popular election would place at the disposal of the people

such men as himself, who would resign themselves to serve

the people without aiming at being their masters, and who
would be willing to study and able to discover the popular

wants and wishes, and at the bidding of the people to

realise them. He thought that a kind of Periclean guar-

dianship of the state might be organized without danger to

the permanence of republican institutions. That this was

a self-delusion it is easy enough for us to see who have

the whole experience of the world's history to teach us.

But we can hardly condemn Gracchus because at his time

' Mommsen's view {Rom. Gesch. ii. p. 117), which is diametrically opposite,

amounts to this, that C. Gracchus distinctly aimed at establishing a 'tyrannis
'

in the form of a tribuneship for life with dictatorial power, or absolute

monarchy of the Napoleonic kind. Mommscn is so perfectly convinced of this

that he is wroth with all those who ' have no eyes to see it, or refuse to see it.
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^. ,J . calculation.

Proposed The first measure which C. Gracchus proposed to take

raiclerin<* after he had entered on his office of tribune seems to have
ineligible been prompted partly by a feeling of personal hostility

offices per- to the enemies of his murdered brother, partly by politi-

sons de-
^^^ considerations. Octavius, the colleao-ue of Tiberius

jTived 01 ' Ö

:iny office Gracclius in his tribunate, had compelled the latter, by his

people. uncompromising- opposition, to violate one of the funda-

mental principles of the constitution, by obtaining a vote

of the people for his deposition from office. This act had

always been interpreted by the opposite party as an act of

violence, which in truth it was. Gains Gracchus now

came forward with a resolution intended to confirm the

popular decision against Octavius and, as it were, to re-

move all doubts of its legality. He proposed that a magis-

trate removed from his office by the people should become

ineligible to any other office. If such a law had been

passed and become a part of the constitution, it would have

had a most injurious effect. It would have become a

means for exercising a kind of ostracism by which any

victorious party could have silenced for ever an obnoxious

statesman. We are told that C. Gracchus withdrew his

proposed law out of deference to the advice of his mother

Cornelia, who interceded for Octavius. If this is true, the

mother showed more political tact than the son, though

perhaps she was chiefly guided by pei'sonal feelings of re-

spect for Octavius, whom even his enemies could not accuse

of selfish or ignoble motives.

Question A secoiid proposal of C. Gracchus, which he passed

"r Ü ^1^ r^'
i^^*^ ^ ^^^^ ^^^^ equally suggested by the proceedings in

powers of liis brother's tribunate. It was a re-enactment, perhaps

with new and more stringent clauses, of an old principle,

one of the corner-stones of individual liberty, which pro-

tected the life of a Eoman citizen from the summary

jurisdiction of the magistrates, and placed it under that of

the whole assembled people.' The successive Valerian and

1 The Sempronian law of C. Gracchus is mentioued in cmnexion with the

the senate.
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VI.

Porcian laws had from time to time extended this proud CHAP,

privilege of the Eoman citizen. In the field alone, and
whilst a dictator was at the head of the government, the

absolute power of life and death was maintained in the

hands of a military commander. But the dictatorship had
now been obsolete for a long time, and the senate, in whose
hands the nomination of dictators had practically been

placed, had lost a powerful engine for the control of the

people. Yet it had continued to exercise supreme and
unlimited jurisdiction over the allies and subjects of Rome
in cases of public danger or urgency by investing the

consuls with dictatorial power and appointing commissions

to inquire into and punish conspiracies, insurrections,

political offences, and in general crimes which endangered

the public peace. For the appointment of such criminal

commissions the senate was not bound to procure the pre-

vious sanction of the people. It was often necessary to

act promptly, and it might be necessary to act secretly.

The discretionary power of the senate was absolutely ne-

cessary, and had been submitted to by the people without

jealousy, as far as subjects and allies were concerned.'

But in the case of Tiberius Gracchus the senate had ex-

Porcian laws as belonging to the same category of laws enacted to guarantee

the personal liberty of Roman citizens. Cicero, Verr. ii. 5, 63, 163: nomen
diilce libertatis ! o ins eximium nostras civitatis ! o lex Poreia legesque Sem-
pronise! It is strange that Cicero in this passHge speaks of the Porcian laws

in the singular number, though as we know there were three 'leges Poreife,'

whilst he uses the plural number of the single Sempronian law. In another

passage {C'atil. iv. 5, 10), Cicero mentions ' legem Semproniam.'

' Sallust, Catil. 29 : Itaque quod plerumque in atroci negotiosolet, senatus

decrevit, darent operam consules, ne quid res publica detrimenti caperet. Ea
potestas per senatum more Eoniano magistiatui maxima permitlitur, esercitum

parare, bellum gerere, coercere omnibus modis socios atque cives, domi mili-

tiaeque imperium atque iudieium summum habere. Aliter sine populi iussu

nullius earum rerum consul! ius est. In this important passage, it is assumed
that the right of investing the consuls with dictatorial power by a simple

decree of the senate is based on the old constitutional practice, called here

'mos Romanus,' at other times ' mos maiorum,' and it is implied that by it all

laws which restrict the military and judicial power ot the magistrates for the

protection of citizens from summary jurisdiction, the Valerian, Porcian, and
Sempronian laws, are temporarily suspended. The same opinion is expressed

by Ciesar, Bell. Civ. i. 7.

VOL. IV. G G
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tended its right over Roman citizens.' They had declared

that he was guilty of treason to the state, they had accused

him of an attempt to seize monarchical power, and, after

they had put him to death without a trial, they had nomi-

nated a judicial commission for the punishment of the

participators in the alleged conspirac}', and this commis-

sion had caused a considerable number of sentences of

death to be pronounced and executed.^

Armed with this law, C. Gracchus called in question the

legality of the proceedings of the nobility in the suppres-

sion of the disturbances ten years before. He proposed a

resolution in the assembly of the tribes, to call to account

all those persons who, without special authority from the

people,^ had inflicted capital punishment on any Roman
citizen. His attack was directed especially against the

consuls of the year 132 b.c., who had carried the sena-

torial decree into effect. One of these consuls, Eupilius,

was since dead ; but the other consul, P. Popillius Lsenas,

found himself compelled to leave Rome in order to escape

condemnation by a popular tribunal.^

' Under what pretext a law could be set aside which was passed to

guarantee personal liberty to Roman citizens, may be gathered from a passage

in Cicero's speech against Catiline (i. 11, 28) : nunquam in hac urbe ii, qui a

re publica defecerunt, civium iura tenuerunt. With such an interpretation of

the law it was only necessary to declare a Roman citizen to be an enemy

of his country if it was intended to deprive him of the benefit of the law.

Comp. Cicero, Catil. iv. 5, 10 : At vero C. Csesar Intel ligit legem Semproniam

esse de civibus Romanis constitutam : qui autem rei publicse sit hostis, eum

civem esse nullo modo posse : deniqxie ipsum latorem legis Sempronise iussu

populi poenas rei publicae dependisse. It is clear that no laws could be framed

to guard against sophistry like this.

- Above p. 407.

3 Cicero, P. Rabir. Perditell. 4 : ne de capite civium Romanorum iniussu

vestro (without authority from the people) iudicaretur.

* Plutarch, C. Gracch. 4. It has been considered to hare been an unfair

stretch of the Sempronian law of C. Gracchus, to apply it retros^pectively to

Popillius Laenas. But as the law was in the main only a re-enactment of

older laws which had never been repealed, it seems that the proceedings against

Popillius Laenas were justified. Laws with retrospective force are evidently

contrary to the principle of right; yet it does not seem that the Romans took

any serious objection to them. This is explained from the fact, that the legis-

lative and the judicial bodies were the same. The people were in their right

if they punished an ac*ion which they looked upon as a crime, even before thoy

thought it necessary to lay down general rules as to its criminality.
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It was not witlioiit some difficulty tliat C. Gracclins CHAP,

succeeded in passing his law and in driving Popillius ^^

—

^—

-

Lsenas into exile. Though he had employed all his ora-
g^rTnetTof

torical power when he spoke of the brutal murder of his the opposi-

brother, and of the violation of the sacred law which pro- ^^ (j

'

claimed the inviolability of the tribune, though he had Grracehus.

represented in glowing colours the injustice of the illegal

commission ^ presided over by Popillius La^nas, he could

hardly carry the people with him. His proposal was

accepted by the tribes with the majority of only one tribal

vote. So powerful had his opponents become that he could

hardly reckon on the support of that very people for whose

welfare he was struggling. He found that he could not

proceed further with his scheme of reform without gaining

a firmer footing in that class on whose votes depended the.

final success of his agitation. i

He accordingly came forward with a proposal by which Lawmgu-

he might justly expect to secure the unfailing gratitude of '^^?"S ^^^

the Roman proletarians. This was that baneful law for the corn for

distribution of corn {lex frumentaria) by which it was pro-J citizens

vided that the Roman citizens dwelling in the citv should dwelling

, , , . 1 f. 1
within the

be entitled to receive every montn from the state certain city.

fixed quantities of corn at a valuation fixed considerably

below the market price.^ The way for this fatal inno-

vation had unfortunately been to some extent prepared by

previous custom ; for it had long been the practice of the

Roman government, and had been even considered its

duty, in times of general scarcity to mitigate the sufferings

of the people by buying up corn at the public expense and

conveying it to Rome for distiibution among the poor.

But these had been extraordinary measures justified by

extraordinary circumstances. It had also been the prac-

' Festus, s. V. Malo cruce and oceisitantur. Goll. xi. 13. Plutarch, C.

Graech. 3.

== Appian, Bell. Civ. i. 21. Plutaroh. C. Graech. 5. Liv. 70. Diodor.

xxxT. 2o. According to Mommsen's calculation (Ram. Geach. ii. p. 107) pro-

bably five modii every month, each modius for 6^ as, or less than threepence,

not quite half of a low average market price.

G G 2
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tice of men of great wealth to exliibit their liberality on

festive occasions by distributions of corn, meat, oil, and the

like on a large scale. This practice was fraught with far

more danger to the public morality of the recipients, for it

was not justified as a measure of relief in general distress.

It was, in truth, a covert act of bribery, and intended to

secure to the liberal donors the high ofl&ces of state to

which they aspired. The proposal of C. Gracchus was a

bribe on the largest scale, and a measure which could not fail

to make paupers of the great mass of hitherto independent,

self-supporting citizens. What had formerly been an occa-

sional gratuity he proposed to make a regular periodical

allowance. It was a measure in the spirit of Greek demo-

cracy, in which we may perhaps trace the effect of the

doctrines instilled into the youthful Gracchus by his Greek

teachers and by the study of Greek philosophers and

historians. He wished to pay the Eoman people for the

labour they took upon themselves in the government and

defence of the state by the proceeds which the conquests

of the state yielded, just as the citizens of Athens had

been paid for attending to their legislative and judicial

duties. No doubt he thought it fair that the poor people

shou-d have a share in these profits from the provinces,

which had hitherto gone to swell only the enormous wealth

of the great families. Perhaps he thought to moderate

the infiuence which these families possessed by making

the common people to some extent independent of them.

Of course he knew that they would become only the more

dependent on their leaders. But he did not scruple to

secure for himself by an apparent liberality the votes of

the city population, as with their assistance only he could

hope to carry equally liberal and, as he thought, beneficial

measures for the relief of the impoverished peasantry and

for the Latin and other Italian allies.

We have no hesitation in calling the frumentarian law

of C. Gracchus one of the worst measures ever pro^Dosed

by a well-meaning statesman. It is needless to say that

if it was intended to secure the economical and political
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independence of the town population, it entirely failed. CHAP.

On the contrary, it contributed to accelerate that process ^ ^—

-

of deterioration which was making of the people of Rome
an abject and contemptible mob, without self-respect,

patriotism, and courage, bent only on procuring food and

amusements without the trouble of working. In addition

to the attractions which every large town offers, and which

Kome in particular possessed as the seat of government, as

the place of meeting for all legislative assemblies, the scene

of innumerable shows, triumphs, games, the capital now

acquired, for all the idlers in the Italian towns and villages

who could boast of the Roman franchise, the new and

potent charm that residence in it was a title to support by

the state. The resources of the republic, vast as they

were, could not supply the increasing demands on the

public treasury, and the public finances, badly managed at

the best of times and under the most favourcible circum-

stances, were threatened with hopeless disorder.

The objections to the frumentai-ian law of C. Gracchus Opposition

were clearly seen and vehemently urged by the optimates,
yojjies.

who moi'eover felt that the law was in the hands of

Gracchus a powerful engine for his further schemes of

reform.* They did not fail to point out the weighty

financial and other complications to which it would

inevitably lead.^ But arguments are unavailing for snatch-

ing from a wild beast the prey which it has clutched.

The sovereign people found it natural and equitable, as

their leaders told them, to use their sovereign rights for

' Calpurnius Piso, the author of the lex Calpurnia of 149 b.c., one of the

most honourable and distinguished men of the time, opposed the frumentarian

hiw with great determination, but in vain. When the law was passed, he tried

to discredit it by claiming to participate in the distribution of cheap corn,

though, of course, he was not one of the poor, for whom the measure was in-

tended. Cicero, Tuscul. iii. 20, 48.

* No answer could be made to such objections as Cicero urges {p. Sest. 48,

103) : Frumentariam legem C. Gracchus ferebat. lucunda res plebi Eoman;e
;

victus enim suppeditabatur lai'ge sine labore. Repugnabant boni, quod et ab

industria plebem ad desidiam avocari putabant et serarium exhauriri videbatur.

The narrative of Diodonis (xxxv. 2.5) sums up in a few bitter words the scope

of the law: rb KOivhv rafxitiov eis alaxp^-^ 'f«' o.Kaipovs ^airavas koL xaptras ava-

XlffKoiv els eavrhv irävias o.TzoßKiiviiv iTroirjcre.



454 EOMAN HISTORY.

BOOK their own material benefit, and to devote the public money
- for their own daily sustenance without distressing them-

selves about the ways and means necessary for covering

the ruinous expense. C. Gracchus, whilst casting on the

public treasury obligations such as had never before been

dreamt of, j^i'oclaimed himself its special guardian.^ He
bore down all opposition, organized the distribution of

corn, and caused large magazines (the Sempronia horrea)

to be built, where the supplies of grain required for the

capital could be stored.

P.e-enaet- The frumentarian law of C. Gracchus was in a certain
mentoftlie ,-, ,

i j_ i? j.t • i i»

at^rarian ^^J ^^^ appendage or complement ot the agrarian law oi

law of Ti. Tiberius Gracchus. The latter was enacted for the benefit

of the peasantry chiefly, or at least of those citizens who

were fit and willing to follow a peasant's occupation. The

former, on the other hand, provided for the improved

position of the town population. From this point of view

C. Gracchus could easily justify his law. But, whilst

giving relief to the proletarians of the city, he did not

lose sight of the country population. The agrarian law

of his brother was still formally intact ; it had never been

repealed or suspended. Gains set to work to overcome

the obstructions with which the nobility had hampered its

execution. This he did in genuine Roman fashion, by

obtaining from the people another formal vote by which

the law was re-enacted along with such additional clauses

and improvements as experience had shown to be neces-

sary. He probably again invested the land commissioners

[triumviri agris dandis, iudicandis) with foil power of

giving final judicial decisions in all contested questions as

to what lands were to be treated as private property or

public domain.^ Without the right of deciding this pre-

liminary question, the land commissioners were unable to

proceed to the real business of their ofiice. On the motion

' Cicero, Tusc. iii. 20, 48 : C. Gracchus cum largitiones maximas fecisset et

effudisset serarium, verbis tarnen defendebat serarium. Quid verba audiam,

quum facta viJeam ? . . . Lege orationes Gracchi
;
patronum serarii esse dices.

- Liv. 60. Phitarch, C. Gracch. 5. Velleius, ii. 6.
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of P. Scipio iEmilianus tins right, as we have seen,' had CHAP.

been taken away. It was therefore absolutely necessary ^—

-

for C. Gracchns now to restore it.

The improvement of agriculture in Italy was dependent Provisions

T ,
. ,. T f. -n 1 for making

on the improvement and extension ot roads ; tor without new roads.

the means of transporting the produce of their fields to

remunerative markets the new peasantry would soon have

languished and decayed. Perhaps the frumentarian law

itself contained provisions for the making of a number of

new roads, or possibly a special law was passed (a lex

viaria) for the purpose.^ The Eomans had, it is true,

already excellent roads, radiating from the capital to the

south, east, and north of Italy. But these roads had been

made from a military point of view, and could therefore

but partially serve the purposes of trade. They were in-

tended to bind together the far-stretching dominion of the

republic, and to facilitate the movement of troops. It was"^

necessary to openup the fertile districts by convenient roads. 1

This work was undertaken by Gracchus himself with his
j

own peculiar zeal and energy. We are surprised to hear ;

that he could spare time to superintend the work himself,

and to give attention to many points of detail, suggesting .

improvements which are praised as exceedingly ingenious.

In the course of these great public works he employed a

host of skilled artisans and labourers, who of course

looked to him as their employer, and were no inconsider-

able addition to the mass of citizens dependent on him for

their improved social position.

The next step in the great scheme for the improvement Proposal

of a.griculture and of the condition of the agricultural out new

population was the proposal for the establishment of new polonies

colonies. Up to this time the main object of the Roman poses of

colonies had been the defence of newly acquired territory,
^^l^^^

~

In a subordinate degree they also served the purpose of

drawing off the surplus population from Rome, and pro-

' Above, p. 415.

2 Comp. Lange, Hörn. Alterth. ii. p. 642, and Corims Inscript. Lat. p. 79.

Lex Agrar. 11, 12, 13.
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vidingpoor citizens with allotments of land. C. Gracclms

left the former object altogether out of view, and indeed

the need of colonies in Italy specially for military defence

seemed to be a thing of the past. The district where he

desired to plant his colonies had been fully pacified and

safe for many years. In Campania and Apnlifi. Roman
settlers could look forward to an undisturbed life amid

the peaceful pursuits of agriculture and trade. He pro-

posed to send settlers to Capua and Tarentum, where the

state had extensive domains. But he went a step further.

The feeling in Rome hitherto had been that Roman
colonies should not be established beyond the confines of

Ital3^ The idea of Romanising the provinces in order to

assimilate them to Italy and to convert the outlying

dependencies into living members of the enlarged com-

munity of Rome, this grand imperial idea had never yet

been clearly conceived by a Roman statesman. C. Gracchus

was its first originator.

At his suggestion his colleague the tribune Rubrius

proposed a law for the foundation of a colony in the pro-

vince of Africa on the very site of Carthage, which had

lain in ruins now for more than twenty years. It was

decided that in this and all the other colonies Roman
citizens and Italian allies should form the body of settlers,

but that the distinction between them should cease, and

that they should all have the right of Roman citizens.'

Whereas in the Latin colonies it had hitherto been the

practice to allow Roman citizens to take part in them

only on condition of losing their superior Roman fran-

chise and descending to the level of the Latins, Gracchus

adopted the opposite principle of allowing the Latins to

rise to a higher level and to become Roman citizens by

taking x)art in the new settlement. He thereby opened

to the Latins and Italians at least one road by which they

could obtain that equality with the older and privileged

citizens which they had deserved by many years of faith-

ful service and loyal attachment.

> Plutarch, C. Gracch. 8.
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One half of the scheme of C. Gr.acchus was accom- CHAP,

pushed bv the laws which he passed for the purpose of -

—

^— ,

raising- the lower classes of Eoman citizens and allies to
^j®g^J^!f^

a condition of improved material well-being-, and con- affecting

sequently to a more independent political position. The ofUie*^'^^

second half of his task he considered to be the weakening nobles.

of the nobility. The confiscation of large possessions,

which must have crippled many noble families, was of

itself not sufficient to accomplish this object. Gracchus

proceeded to reduce the political power of the nobility by

taking from them certain public functions which, not less

than private wealth, were the sources of political influ-

ence.

We have seen ^ that the senators, by acting as judges Jiidicial

in the more important: civil as well as criminal suits,
fj^^semite

exercised an influence which made them almost the

supreme arbiters of every individual citizen's rights and

property, and contributed in no small degree to strengthen

their political supremacy. They had shamefully abused

this right. The courts in which they presided were

exposed to every kind of undue influence, even to direct

and open corruption. The worst offenders often escaped

unpunished. The Roman name became a reproach

among the downtrodden inhabitants of the provinces.

Confidence in the protection of right and law was shaken

everywhere. "Whoever promised to sweep away abuses

so deeply rooted and so pernicious Avould be hailed as a

benefactor by the great majority of the Roman people

and by all the subjects. C. Gracchus undertook it, and

we readily give him credit, that the motive which promj^ted

him was not exclusively a political consideration, but bis

indignation at the systematic commission of wrong and
i

his sympathy with the sufferers. But as a statesman

he could not be moved by feelings alone. He knew
that by punishing the nobility for their abuse of power,

by taking from them the trust of which they had shown,

themselves unworthy, he would inflict on them a signal

' Above, p. .56. Pol>/l). vi. 17, 7.
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— ^ _.. of the state.

Transfer- These were the motives of tlie judicial law {lex iucli-

ence of ciariü) of C. Gracchus. It was enacted that from hence-
these

powers to forth the tribunals, which had hitherto been composed

trfin*^"^^'
^^ sworn judges taken from the members of the senate,

order. should be difi'erentlj constituted, the judges being in

future taken from the equestrian order.

Import- It is diflScult for us to form an adequate conception of

sio-nlfi-"
the itnportance of the change effected by this law. We

oance of are not accustomed to look upon the of&ce of a judge or

law of C.'^
juryman as one of political importance, and we can hardly

Gracchus, conceive that the courts of justice should serve the pur-

pose of a ruling class. But in Home the administration

of justice was not severed from the political functions of

the citizens by anything like a distinct line. As the people

assembled in their comitia, whether centuriata or tributa,

for legislative and elective as well as for judicial purposes,

and as they were guided in their decisions more by con-

siderations of political expediency than by principles of

abstract right, so the senatorial judges had never scrupled

to look upon every legal question that came before them

as one in which questions of political prerogative were of

more importance than questions of right. The taking

from the nobility the right of acting as judges was

equivalent to paralysing their power in one of the most

important asj^ects.

The eques- The equestrian order destined by C. Gracchus to super-

•^^'i,'" sede the senators in the iudicial functions had to be
oi'der con-

_ _

*'

stituted ly Created by him for his purpose ; but the elements out of

chus^^°
which it was created had existed for a long time. The

men he wanted were not identical with the knights of the

eighteen centuries which formed part of the so-called

Servian constitution, or the old comitia centuriata. These

eighteen centuries, which had been originally chiefly

military, and had made up the cavalry of the legions, con-

sisting of coiirse of young men and serving on horses

furnished by the state, still existed in form but were
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changed in cliaracter. Many of them were only knights in CHAP.

name, being long past the military age ; many of them were ^—

-

senators, and enrolled as members of the equestrian centuries

only because it was in these centuries that they exercised

their right of voting. Thus they had a privileged position,

for ihey voted before the other centuries, and commanded a

greater number of votes than their relative strength would

justify. But the knights out of whom C. Gracchus pro-

posed to make his equestrian order were men who did not

belong to the nobility, but who had the census of the first

class, and who by virtue of this census were entitled to

perform their military service at their own expense in the

more honourable and privileged cavalry, thus forming an

intermediate class between the nobility and the great mass

of ordinary citizens. Before the law of C. Gracchus this

class was not formally constituted as a distinct property

class by any equestrian census.^ Yet it was possible to

speak of it as distinguished from the higher and the lower

classes, just as we often speak of the gentry or of merchants

and bankers as separate bodies, though no legal and

tangible criterion marks them from others. When the

department of the public revenue had become more im-

j)ortant in Rome by the extension of conquests in Italy

and the provinces, the system of raising this revenue by

farming necessarily called into existence a class of

capitalists who singly or in joint-stock comjmnies acted

as middle-men between the senate, the chief financial

' The prevailing opinion is that an equestrian census had been introduced

at some time or other before C. Gracchus, and that he therefore found tlie

equestrian order ready made when he proposed his judiciary law. But for this

opinion no kind of proof has hitherto been produced. It does not even appear

what purpose or meaning the constitution of a separate equestrian order could

have had before the innovation of G. Gracchus created a special class from

wiiich the judges or jurymen were to be taken. Nor were they called cquites

at first, but iudices, and then the word puhlicani was used ; finally the desig-

nation equites became general. At what time the later equestrian census of

400,000 sesterces was fixed, we are not informed. It is possible that this was
done by the law of C. Gracchus, who in all probability conferred also the dis-

tinguishing insignia and privileges, the golden ring and separate seats in the

theatre (Mommsen, Rom. Gesch. ii. p. 112), and may be considered therefore

as the author of the equestrian order.
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BOOK board, and the public. These men formed naturally

> ,
'^. class by themselves, a kmd of monetary aristocracy, unite

by common interests among themselves, and though e3

eluded from the honours and privileges of the officii

nobility, yet placed in such proximity to them by ti

influence which wealth procures, that in public esteem an

standing they ranked immediately below, and in man
respects had common interests.

Probable This class of rich and influential men C. Gracchn

the\idicial
constituted by a census as a special order, distinct fromth

law of c. senatorial order, and from the rest of the people, and pr(

posed to select frora them annually three hundred men t

discharge the office of judges or jurymen. Unfortunate]

the writers from whom we derive our scanty informatio

differ in some important points respecting the detail c

the lex iudiciaria. According to Livy's epitome,^ (

dracchus proposed to add six hundred knights to th

three hundred members of the senate, and, having thu

raised the senate to nine hundred, to select the judges froi

this body. Plutarch * agrees on the whole with Liv}

only differing in the number of knights, which he state

to have been three hundred instead of six. According t

this version C. Gracchus would not have transferred th

judicial office from the senators to the knights, but h

would have reformed the senate by the addition of a cei

tain number of knights, leaving things otherwise as the

were. But the remaining authorities, Appian, Velleius

and Tacitus,^ speak distinctly of a transfer of the judicia

' Liv. 60. 2 Plutarch, G. Gracch. 5.

' Appian. Bell. Giv. i. 22. Velleius, ii. 6, 13, 32. Tacit. Annul, sii. 6(

Several attempts have been made to account for the contradictory statemen'

of our sources, and even to make them agree. It has been supposed that (

Gracchus, and even Tib. Gracchus, made at different periods different pre

posals for the new organization of the courts, and that these proposals, \rhic

never reached the stage of a perfect law, were erroneously represented as tl

lex iudiciaria of C. Gracchiis. Such was the idea of Mommsen in Zciischrif

f. Alterth. 1843, N. 102. The attempt to justify and reconcile the variou

statements is made by A. W. Zumpt in his Gri?ninalrecht der röm. Bepublik, i

chap. iv. p. 62 ff. We think it is a waste of ingenuity to justify or explai

epident blund ers.
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duties from tlie senators to tlie laiiglits, and tliis is in CHAP.

reality the only view in accordance with, what we know for ^—
certain of the policy of C. Gracchus. For an addition of

three hundred or six hundred of the most respectable and

influential men to the senate would have strengthened this

body, which C. Gracchus desired to weaken. Instead of es-

tablishing a counterpoise against the senate by the con-

solidation of the great capitalists as a separate order with

special most important functions, he would have connected

more intimately the interests of the nobility and the men
who farmed the public revenue. Instead of protecting

the harassed provinces from the exactions and extortions

of the senatorial governors by constituting independent

tribunals with equestrian judges for the trial of offences

committed by members of the nobility, he would have left

the old senatorial courts what they were. Experience had

shown that these courts offered no redress of the grievances

which the provinces had hitherto suffered. The judges in

them belonged to the same class as the offenders whose

malversation they were to try and punish. What dif-

ference could it have made in the composition of the

courts, if to the old senatorial judges some other judges

taken from another class had been added? The practice

and traditions would have remained unaltered. The old

leaven would have infected the new matter. It was

absolutely necessary to make a clean sweep ; and this

Gracchus did by transferring the courts entirely to a new
body of judges. Well would it have been for the health

of the republic and the prosperity of the provinces, if the

new body of judges constituted by Gracchus had proved

less corrupt than their predecessors, if the change that he

made had also been an improvement. Had it been so, C.

Gracchus would have become the benefactor, perhaps the

saviour, of the republic, and would really have justified his

title to be called a great genius and a consummate states-

man.

How short-sighted C. Gracchus was in his favourable

estimate of the new class of judges established by him
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BOOK became very soon apparent. ^ By substituting the knigh
——J—- for the senators lie cast out the devil by Beelzebub. Tl

tion of the
Capitalists proved to be judges more venal and more acce

equestrian sible to every kind of corrupt influence than the men «

judges a noble birth had been. They had only one passion an
fatal Qj-^g thought, the accumulation of wealth. Looking upc

all that they undertook as business transactions, they nev(

gave a thought to what they owed to the weKare of tl

state, or to the interests of those who came to them fc

justice. No long time passed before corruption and ir

justice had arisen in the equestrian courts to such an e^

cessive height, that the senatorial courts were regrette

as patterns of a pure and honest administration of justic(

Not only were the new judges lenient to offenders wh
belonged to their own order, bnt they persecuted senatorit

magistrates of high-minded principles, if, as happene

sometimes, they tried to oppose the frightful extortion

' Flor. iii. 17: Equites Romani tanta potestate subnixi, ut qui fata forti

nasque principum baberent in manu, interceptis vectigalibus peculabantur su

iure rem publicam. Appian, Bell. Civ. i. 22 : rr/i/ 3e hupo^oKiav fieraXafiSi/rf.

Koi yevadaeuoi koL o'ße «epSij/ a6p6wy, alaxp^Tepov en Koi afifrportpov avTo'i

expoJcTO. This unimpeachable testimony, which Florus and Appian mot

assuredly did not invent, but copied from trust-worthy historians, is directl

opposed to the assertion of the forensic advocate Cicero, who, to serve th

purposes of his speeches, never scrupled to give that colouring to facts whic;

suited him. He says(/« Verr. act. i. 13, 38) : Cognoscet ex me populus Roma
nus quid sit, quamobrem, cum equester ordo iudicaret, annos prope quinqua

ginta continuos, nuUo iudice equite Romano iudicante, ne tenuissima quiden

suspicio aeceptse pecuniae ob rem iudicandam constituta sit. Cicero here witl

great subtlety maintains, not that no bribes "were taken by the knights, bu

that no case of bribery was proved. How it happened that no prosecution fo:

bribery was ever instituted against them, although cases of bribery were eve;

so numerous, can be seen from the following remark of Appian (I. c.) : Karr)

yopovs Se iverov^ e'lrl toTs irXovcriots ewriyovTO, Koi tos tüu SccpoSoKicov 5iko;

ffvuKTrdfjievOL ffcplffiV avTOis Kal ßia^6fj.evot ira/xirai/ avrjpovv, us xal ri loos o\w:

Trjs ToiiiffSe evdvfris eKXiirelv. The truth of this remark is provtd bj' the fact

that in the year 91 b.c. Livius Drusus thought it desirable to bring in a lavs

by which it should be made possible to punish the judges for taking bribes,

and that his suggestion was openly opposed by the knights. It is Cicero

himself who furnishes us with this important testimony, in contradiction of

his own previous assertion. He says {p. Bahir. Post. 7, 16) : M. Driiso unam
in equestrem ordinem quaestionem ferenti, si quis ob rem iudicatam pecuniam

cepisset, aperte equites resistebant. Comp. Flor. iii. 12.
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wliicli the farmers of the revenue now practised with im- CHAP.

punity under the protection of the supreme courts.' ^ ^—'

We can hardly doubt that this deplorable result might Short-

have been foreseen by a statesman not blinded by prejudice* nessand

or carried awav by a temper too sanguine and passionate.. *^^'"^'°°''
'

. . . j
of C. Grac-

The low, venal, and grasping disposition of the Roman [chus.

money-lenders, contractors, and farmers of the revenue

must have been well known from ample experience.^ If

C. Gracchus thought that such men deserved to be en-

trusted with an office which more than any other requires

perfect integrity and exalted virtue, he showed that he

possessed very little of that knowledge of character and

the world which to a statesman is as essential as patriotism

honesty, and enthusiasm. The latter qualities 0. Gracchus

possessed in the highest degree, but as he lacked the

former he was doomed to failure in his highest aims.

If the lex iudiciaria did not secure a better adminis- Diminu-

tration of justice, it succeeded at least in weakening the power^of^^

authority of the senate, which was its secondary, perhaps tlie senate.

its primary object. By the creation of the equestrian

order,^ all those elements of political influence which lie

in wealth and commercial industry, and which had been in

former times without coherence and common action, were
withdrawn from subserviency to the noble families, and
constituted as an independent power, a second head of

the state as it were,"* the consequence of which was an
antagonism between the two. C. Gracchus was proud of

his achievement, '" and, as if exulting over the internal

' Liv. 70: P. Rutilius, vir svimmse innoeentise. quoniam legatus C. Mucii
proconsulis a publieanorum iniuriis Asiam defender, t, invisus equestri ordini,

repetundarum damnatus in exilium missus est.

- Vol. ii. p. 319.

3 Pun. Hist. Nat. xxxiii. 34 : ludieum autem appellatione spparare eum
(equestrem) ordinem primi omnium instituere Gracchi discordia popidari in

contumeliam senatus.

* Florus, iii. 17: iudicinria lege Gracchi diviserant populum Romanum ac
bicipitem ex una fecerant civitatem. . . . Senatus exilio Metelli, damna-
tione Rutilii debilitatus omne decus maiestatis amiserat. Varro, an. Nonium
p. 454: equestri ordini iudicia tradidit ac bicipitem civitatem fecit.

^ Appian, Bell. Civ. i. 22 : ^aaX Se KvpoiQivros toC v6jxou rhv rpaK^of dne^y,

Sti adpSoos T^jf ßovKriv KadripijKot.
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discord wLicb. would be tlie consequence of this antagonism,

lie boasted that he had cast swords and daj^gers on to

the forum for internecine slaughter.'

The equestrian order consisted, as we have seen, of the

great capitalists, a class of people who had thriven in pro-

portion as the Koman conquests expanded the sphere of

their activity. C. Gracchus now found means to add to

their wealth, and at the same time to facilitate the execu-

tion of his frumentarian laws, by a law which he passed

for the organization of the provincial government of Asia

{lex de 'provincia Asia). When the Romans had acquired

this province ten years before, by the alleged testamentary

disposition of King Attains, they had treated it with great

mildness, and, as it seems, had imposed no direct taxes.

By the law of Gracchus the dispositions made by the

senate were set aside, the province was subjected to the

payment of annual tithes from the agricultural produce,

like Sicily, and it w^as ordained that the right of collect-

ing these tithes should be let by auctions which were to

be held not in the province, as was the case in Sicily, but

in Eome. By this process the collection of the revenue

became entirely the monopoly of the great Roman-
capitalists, for it was impossible that any provincial con-

tractor or provincial communities should have a chance

in bidding against the associated joint-stock companies of

the Roman publicani. The same process of letting the

indirect taxes of customs and port dues was adopted.^ All

these transactions were to take place in Rome. The pro-

vince of Asia, the richest of all, was formally made over

to the Roman knights to be treated by them as a private

farm.^ The senate was to have no direct influence. It

' Cicero, de Legib. iii. 9, 20 : C. vero Gracchus runis et sicis iis quas ip^^e

se proiecisse in forum dixit, quibus digladiarentur inter se cives, nonne omnem
rei puljlicse statum permutavit ?

2 Cicero, Verr. iii. 6, 12 ; ad Attic, i. 17, 9. Appian, Bell. Civ. v. 4. See

Marquardt, Eöm. Staatsverw(dtung, i. p. 180.

* Tlie provi ce of Asia surpassed all the others in wealth, and was the

most productive for the Roman revenue. Cicero, j^^o Leg. Manil. ii. 6 : Cer-

tissima populi Romani vectigalia et maxima, quibus amissis et pacis orua-
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was not even allowed occasionally to abate any portion of CHAP,

the sums payable by the farmers of the taxes, a right - _ / ^

which the senate had formerly exercised and by which it

had kept the farmers in dependence on its authority. The
law of Gracchus contains minute rules by which the con-

ditions were fixed^ under which the farmers of the revenue

might claim a reduction of the sums payable by them to

the treasury.

It would be interesting to know whether in making' Miserable

these financial arrangements C. Gracchus had in view the ^(^^1^1

prosperity of the province of Asia. If he had, he would measure on

have anticipated the equitable principles of the Emperors, vincials.

But as long as the republic lasted, the provinces were re-

garded only as possessions whose wealth and resources

ought to be devoted to the advantage of the governing

state, irrespective of all provincial interests. The new
arrangements of C. Gracchus were quite in accordance

with this principle. The farmers of the revenue were

freed from the control which the provincial governors of

senatorial rank or the senatorial judges of the suj^erior

courts had formerly exercised. They had little to fear

from the courts presided over by men of their own class.

Perhaps the malversations of the provincial governors

were now to some extent restrained ; but in the place of

one rapacious plunderer, hundreds of heartless, exactino-,

cruel harpies were let loose, to spread over the province in

every dii'ection, and men who had no other motive but to

accumulate money were now invested by law with a kind

of authority ' which gave over the hapless provincial to

their hands. The effect soon became apparent. Forty

years later, on the outbreak of the war with Mithridates,

menta et subsidia belli requiretis. lb. vi. 14 : Ceteriirum provinciarum Tec-

tigaliatanta sunt, ut iis ad ipsas provincias tutandas vix conteuti esse possimus •

Asia vero tarn opima est et fertilis, ut et ubertate agrorum et varietate fruc-

tuum et magnitudine pastionis et multitudine rerum earum qu;e exportentur,

facile omnibus terris antecellat.

' Diodor. xxxiv. 25 : TpdKXos ttj luej/ Ti;/ Sr}ßOffiwu rSAfxr) Kal irAeorelia

ras «Trapxias ä7ro/3^ii|/as iirearvacraTO irafjo. rwi/ vnüT^ia-yfjiivwv SIkuiov imctos kutol

rf/s rjyffxuyias.

VOL. IV. H H
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the Roman dominion had become so hateful in Asia, that

the same people who had at first received the Romans as

friends, hailed Mithridates as their deliverer from cruel

thraldom and wreaked blood}'' vengeance on the Italian

tax-gatherers and traders settled among them.

The substitution of the equestrian for the senatorial

order in the supreme administration of justice failed, as

we have seen, in producing the results which C. Gracchus

had anticipated. It was a sad sign of the utter hopeless-

ness of a moral reform, that no class of men could be

found more pure and highminded than those who had

been tried and found wanting in civic virtue. We shall

see that successive attempts to secure integrity and im-

partiality met with no better success. The Romans, who
were pre-eminent in that subtlety of logical thinking

which makes good lawyers and good laws, never succeeded,

at least in the administration of criminal law, in making

legal questions independent of political and private con-

siderations. But if we bear in mind how difficult this

is, and how long in modern Europe judges have been

dependent on the state, a dependence which cannot even

yet be said to have disappeared everywhere, we shall not

cc>nderan Gracchus for a failure which was inevitable. He
was hopeful against hope, and was carried along by a noble

enthusiasm, which, however barren of results, is a proof of

his nobleness of heart.

The administration of the Roman provinces had from

the first been placed under the direct supervision of the

senate. It was the senate that year after year determined

which province should be placed under the government of

a consul or a praetor. This right was one of the principal

privileges of the senate, and enabled that body to place

every newly elected magistrate in that position which

best suited his special capacities and the interests of the

community. Unfortunately the choice of the senate had

often been made on other grounds, such as personal favour

or dislike, and the debates on the administration of the

provinces had often given rise to something like party
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spirit and party contests at a time when great principles CHAP,

were not at stake, and all the wrangling was of a personal ._ ,
' .

character. A consul ambitious to obtain a province where

glory and boot}' or easy gains conld be expected, had to

court favour with the men or set of men whose influence

decided the vote in that body. As this was the rule, it

followed that the senate possessed in its right over the

provinces an instrument of great potency to keep the

most ambitious and the most self-willed magistrates in

due subordination.

In order to deprive the senate of this source of power, Consular

C. Gracchus proposed an alteration in the customary torian^^

practice, by which it was enacted that the decision on the provinces.

consular provinces should be annually made, not after the

election of the consuls, but before.^ The intention was

that all personal considerations should in future be ex-

cluded, because the decision was made before it could be

known who would be elected as magistrates for the en-

suing year. The senate would be prevented from showing

favour or disfavour to individuals, and compelled to keep

in view only the interest of the state.

It is difiicult to say to what extent the object of the Probable

law was attained. As long as the senate had a determin- the Sem-

ing influence on the elections of consuls, it mattered very pronian

. . reform.
little whether the consular provinces were fixed before or

after the election had taken place. The senate, once bent

on favouring a certain candidate, would easily find means

to secure his election, and thus to give him that province

which it had selected for him. The new arrangement

would therefore tend to make the senate more eager in

influencing the consular elections, in other words it would

make them more of a sham than they already were. But

if by any unforeseen circumstances the elections went

against the senate, if consuls were appointed whom the

senate justly or unjustly objected to, the consular pro-

vinces would be handed over to governors selected without

any consideration of their peculiar fitness for the post.

' Cicero, de Prov. Consta, ii. 3
; fro Dorn. ix. 2, 4. Sail. Jug. 27.

H H 2



468 EOMAN HISTORY.

Re-elec-

tion of C.

Gracchus

BOOK The rule of mere chance, which played such a baneful

^ influence in the working of the republican institutions,

would in an important department be substituted for

the possibility of a decision made on grounds of due

deliberation.

The reforms projected by C. Gracchus were so com-

prehensive, and required so much of his personal superin-

as tribune, tendence in their execution, that one year, the term of

his tribunician office, did not suffice for the work. C.

Gracchus absolutely required a longer period, though we
are not justified in imputing to him the plan of continu-

ing the office for life.^ His brother Tiberius had perished

in the attempt to obtain his re-election for a second year.

It was a contested point whether re-election was or was

not legal.^ To settle this point, a law had since then

been proposed by Carbo to declare the re-election of a

tribune to be in accordance with the constitution, but this

proposal was successfully opposed by the nobility, and

was negatived especially through the influence of Scipio

^uiilianus.^ Nevertheless 0. Gracchus was re-elected

before the expiration of his year of office,"* and it does

' This is Mommsen's opinion, which we hare noticed as altogether un-

tenable. Above, p. 447.

^ In the theory of Tiberius Gracchus it was of course legal, because the

will of the people was always supreme. See above, p. 396.

^ Above, p. 413.

* No doubt C. Gracchus maintained that his brother had been justified in

presenting himself for re-elpction, and claimed to do the same without special

permission. Yet Appian {Bell. Civ. i. 21) mentions a law for the regulation

of the tribunician elections, by which it was provided, that if the full number

of ten candidates did not obtain the majority of votes, the deficiency in the

college of tribimes should be made up in such a way that any candidate what-

ever should be eligible. If this law is correctly reported, it shows that re-

election of tribunes was in principle excluded, but that in cases of emergency,

when no new candidates could be found, it was exceptionally permitted. It is

hardly probable that C. Gracchus availed himself of such a law as this, by

which he might have got into the place through a back door. He evidently

disdained using such a subterfuge when he asked a second and a third time

for re-election. The existing law, as interpreted by the opponents of C.

Gracchus, did not allow the re-election in the way that he carried it. This is

evident from the disturbances which broke out in the year 110 b.c., when two

tribunes attempted to stand a second time as candidates for the oflBce, and

were prevented by the intercession of their colleagues. Sallust, Jtt^. 37.
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not appear that the legality of the act was contested. CiiAP.

Several of his proposals now received the sanction of ._ / _.

laws or were completed in detail.

One of the minor modifications of the constitutional The mili-

practice introduced by C. Gracchus affected the military
Q^Qj-al-*^*

service. By a special law {lex militaris), this important chus.

part of the duties of Roman citizens was newly regulated,

and a milder system was introduced with provisions for

the protection of the soldiers from arbitrary treatment.

C. Gracchus also proposed an alteration in the voting

order of the comitia centuriata, by which he intended to

deprive the first class of the privilege of voting always

before the other classes, leaving the order to be decided

by lot.' But his proposal was opposed and finally rejected,

so that it is easy to see that in spite of all his popular

measures he could not count with absolute certainty on a

majority in the assembly of tribes.

This was shown also when he came forward with the Essential

most important law of his whole reform, a law which was the^^hole'

to be the keystone of the new building."^ All the laws ^^o^iy of

hitherto passed, the laws for the distribution of land and citizens in

corn, the laws for the reform of the law courts, for the '-l^'^^^
^^^'^

.
tions to

security of citizens and soldiers from arbitrary punish- tlie allies.

ment, were benefits conferred on the ancient body of

Tliis intercession can he explained only on the assumption that re-election was
illegal.

' Pseud. Sail. De Rep. Orel. ii. 8.

^ Appian, Bell. Civ. i. 23: rovs /^arlvous inl woivTa eKaXei ra 'P(a/j.aiü)v ....
Twv 5e iripuiv avixjji6.x(av ols ovk iir)P ipn^ov eV TctTs 'Pui/uiaicoy x^'P'^'^oviais (p^p^iu

iSlSov (pdpeiu avrb rovSe. Plutarch, C. Gracch. 5 : ö iSe avfifxaxiKhs v6fios iaro-

\f/{l(povs iroiwu Tols iroXiTais robs '

ItaXLcvTas. Velleius, ii. 6 : dabat civitatem

omnibus Italieis. Of the detail of this proposed law we know nothing. C.

Gracchus seems to have distinguished between the Latins and the other allies
;

but what rights he proposed to give to them respectively does not appear.

Mommsen, Earn. Gegch. ii. p. 121, asserts with the confidence ixsual to him
that C. Gracchus proposed ' to give the full franchise to the Latins, and the

former rights of the Latins to the other allies.' This is, after all, a mere
guess, and it does not agree with the statement of Appian just quoted, accord-

ing to which the Italian allies were to receive the right of voting {\i/rj(l)ov(pep€iv),

nor with the passage from Plutarch which says that the Italians were to be

made iiT64iricpoi. For the Latins never were allowed to vote in the Eoman
comitia.



470 ROMAN HISTOEY.

BOOK Roman citizens. They were privileges from whicli tlie

>-—.- - Italians were excluded as long- as they were not admitted

to the full franchise; and yet it was the miserable con-

dition of the vast population of Italy which had first

moved the sympathy of Tiberius Gracchus. It was to

ameliorate their condition, not less than that of the

suflPering proletarians of Rome, that he and his brother

Cains had undertaken their project of reform. This re-

form they felt would be incom.plete as long as the great

majority of Italians, who were to all intents and pur^joses

Romans, were excluded from the political rights which

they had helped to make so valuable. Their admission to

the body of citizens was therefore always on the pro-

gramme of the Gracchan party. In the year 125 b.c.

Fulvius riaccus had proposed it for the Latins, but he

found such opposition in the senate that he was obliged

to yield. Since then, the desperate attempt of a part

of the Latins to gain by force what was denied to

entreaty, was punished by the destruction of the Latin

colony of Fregella^.^ In consequence of this ill-timed

insurrection, C. Gracchus and all the friends of reform

were subjected to the unjust charge of having conspired

for the overthrow of the republic by favouring the pre-

tensions of the Latins. This was a charge calculated to

cast the worst odium on the friends of reform. Not only

the Roman nobility, but the lower class of citizens, re-

sisted the admission of the Latins and the other Italians

to a right which was treasured as a valuable privilege. The

senate found itself placed in the favourable position of

protector and guardian of the Roman citizens in their

j)olitical supremacy over dependent allies. The nobles

could represent themselves as the true champions of the

people, and C. Gracchus as an insidious friend, who whilst

pretending to confer a boon was really lowering the proud

position of Roman citizens, and wasting on others all the

good things which he had promised to his supporters. It

was in vain that C. Gracchus had hoped to make sure of

» Above, p. 422.
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the attachraeiit of the Roman proletarians by his corn- CHAP.

laws, that he had given employment to a host of con- . ,1 -

tractors, artisans, and workmen by his public buildings,

that he had given over the law courts to the knights, and

the province of Asia to the publicani. They had all taken

what he had offered ; but they meant to give nothing in

return. Gracchus found, to his cost, that the mass of the

people had a sense only of their own direct and material

advantage ; they abandoned him as soon as he asked them
to rise to a statesmanlike view of the situation, to be just

and generous and wise. In short, they proved by their

conduct that the rule of democracy which he dreamt of

establishing in Rome was a chimera; that the ideal world

in which he lived was not to be realised with the materials

he found ready to his hands.

Never was the impassioned eloquence of C. Gracchus Vain

more nobly employed than when he tried to convince his q Grae-

countrymen of the Avrong they were doing to their Italian chus to

allies by continuing to exclude them from the rights of thi

citizenship. He told them of the revolting tyranny and J^^^tice,

cruelty with which Roman magistrates, and even men in

private stations, could venture to treat unoffending allies

with impunity.^ He expatiated on the danger to which

the peace and the very existence of the Roman dominion

were exposed, if those men who had hitherto supported

it were ground down by oppression or shaken in their

iideHty. But all his efforts were in vain. The thouglit-

less, selfish crowd that constituted the bulk of the sovereia-n

people could not be roused to indignation, and showed

indifference to outrage of which they were not themselves

the victims. They thought it was only fair and just to

pass laws which provided them with cheap bread at the

expense of others ; but to share any privilege or any
material advantage with them, seemed to these wretches

an infraction of sacred rights. They lent a deaf ear to

the generous pleadings of C. Gracchus, and applauded

the consul Faunius who appealed to their meanest selfish-

' Above, p. 102, fif.

overcome
s in-
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ness, and told them that it would be an intolerable wronsr to

allow multitudes of Italians to invade Rome, to fill the

streets, and to oust the genuine citizens from the places

which by immemorial right belonged to them. C. Fannius

was a moderate politician, and actually owed his election

to the consulship to the warm recommendation of C.

Gracchus. ISTevertheless he vehemently opposed his bill,

and went even so far that before it was put to the vote,

he ordered all non-citizens to leave the city, lest their

presence should exercise an undue pressure on the de-

cision of the comitia.* Even one of the colleaijues of C.

Gracchus, Livius Drusus, joined in the opposition, and

threatened to prevent the voting by his tribunician in-

tercession. The situation of C. Gracchus was so critical

that he shrank from the extreme measure which his

brother Tiberius had employed of threatening his colleague

with deposition from his office by a popular vote. His

motion was either withdrawn or negatived. It was an

ominous warning for him that his popularity was waning.

He might have seen that the popular government which

he attempted to realise was wanting in that foundation

which was its essential condition, an enlighteued and in-

dependent Roman people, Avise and generous enough to

undertake those duties of government which the nobility

had, however imperfectly, discharged hitherto with firm-

ness and dignity.

The short-sightedness and waywardness of the Roman
people were, immediately after the failure of C. Gracchus,

made still more apparent by a new stratagem adopted by

the nobility. Their plan was to supplant C. Gracchus by

outbidding him in popular measures.- The tribune Livius

Drusus, one of the colleagues of Gracchus, lent himself

to this insidious manoeuvre.^ He came forward with a

1 Plutarch, C. Gracchus, 12- Appian, Bell. Civ. i. 23.

^11 itareh, C. Gracchus, 8 : ^ 5e ßovXr) Seiaacra /xi] Kavra.Tracnv cLixa-xp^

yeVTjrai Kaifriv Koi arrvvridt) -Ktlpav eTr^ys TO?s ttcWoIs aTroTpoTrfjs avT i^tljxayüyyoviTa

Kou x'^pi.^op^ivf] Kapa rh ßeXTtffTOf.

* C. Gracchtis, 9 : iinSovs o(iv o Alßios eis TavraTrj ßovXri ti]v eavrov Sri/xap-
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far more corapreliensive plan of colonisation, by wliicli tlie CHAP.

whole mass of the impoverished population was to be ^—

'

supplied with the means of rising to an easy competence.

Twelve new colonies were to be established, not in a dis-

tant province, like the colony of Gracchus in Africa, but

in Italy, each to consist of three thousand settlers. The

lands to be given to these were to be free from two restric-

tions which made the assignments of Gracchus distasteful.

They were to enjoy an immunity of taxation, and the new

owners were to be at liberty to dispose of them by sale

or transfer. In order to make at the sa.me time some

concession to the Latins, which should cost the Roman
citizens nothing, Drusus proposed that in future Latins

serving in the legions should no longer be subject to be

beaten with rods by Roman officers.

It was evident to all who were not blinded by cupidity Scheme of

that the plan of Drusus was intended only to serve the ^^ senate
J- "^

_ _
tor coun-

tactics of the moment, and could not be carried into exe- teracting

cution. There was no land in Italy at the disposal of the larityTf^'

government for twelve colonies of three thousand settlers GTacchus.

each. But the prospect was so alluring thü.t it suddenly

cast into the shade all that C. Gracchus proposed to do for

the people, and brought about an immediate change in the

disposition of the fickle multitude. C. Gracchus happened

just at that time tobe in Africa, occupied with the organi-

zation of the colony of Junonia, on the site of Carthage,

when the magnificent scheme of Drusus was brought out.

On his return, after an absence of only sixty days, he found

his popularity so much reduced that he deemed it neces-

sary to make new efforts for securing his hold on the

people. He left his dwelling-house on the Palatine, the

quarter inhabited chiefly by the nobles, and took up his

abode in the neighbourhood of the forum, where he was

in proximity to the poorer citizens. On one occasion,

when public games were about to be exhibited, and stands

were being erected, which according to the usual practice

X^av v6\x.ovs typwpev oiJTe tmu Ka\ciii> nvos oijre rwv \v(nre\cöv exo/xeVous, dA.A.a

%v nivov, vTr(pßaK(<rdai rhv Taiov riSofij Kal x^P'"""'
'''^'' ToAAaii'.
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._ ^

•

. lie requested the sediles to desist from these preparations,

which were calculated to take up a great deal of space,

and to prevent a number of poor people from seeing the

games. Upon the refusal of the sediles he employed work-

men to remove the stands on the evening before the fes-

tival, levelled the whole ground, and thus by a sort of

C0U2) de main enforced an equality of rights between the

rich and the poor. By such a violent stretch of his

tribunician authority Gracchus may have gained the ap-

plause of the populace, but he evidently did not carry

with him the majority of the people, or the nobility

succeeded by the means of direct and indirect corrup-

tion in alienating the people from him, for he failed in

obtaining his re-election for a third year of the tribune-

ship (121 B.c.), whilst the consuls elect for that year

were leading men of the aristocratic party, Q. Fabius

Maximus and Lucius Opimius, the destroyer of Fre-

gelliß,^ who had been successfully opposed by C. Gracchus

the year before in his attempt to obtain the consular

office.-

Opposition The reaction against C. Gracchus and his reforms set
to the new

^ -yyith full forcc, and it soon became apparent how un-
colony 01 '

^

' '

Carthage, stable was that popular will which C. Gracchus had

wished to make the supreme arbiter of the government.

One of the first measures of the new administration was a

law proposed by the tribune Minucius for stopping pro-

ceedings in the organization of the colony of Junonia or

Carthage, which was then going on. On the pretext that

after the destruction of Carthage the soil had been cursed

for all times, that therefore it would be an act of impiety

' Above, p. 42 2,

^ According to PUitarch, C. Gracchus, 12, the tribune presiding at the

elections, assisted by his colleagues, falsified the returns to the prejudice of

C. Gracchus : \fiii(poiiv (i\v avr^ ir\el7ra>v yevofxivoiiv, clSIkcos Se kcu KaKoipyais rwv

avvapxovTwv TroL-q(ranhü}v ttjj' avayöpevffiv /cat aid^ei^iv. Yet Plutarch adds :

aWa TaCra juer afj.(piaß-nT7)<Tiv ex*'- ^t is not probable that if there had been

a decisive majority in favour of C. Gracchus, his opponents -would have dared

to put forth, or his friends submitted to, a forgery.
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to establisli on it a communitv of Roman citizens, and on CHAP,

the reports coming from Africa that the new-set boundary ,^

stones and the measuring poles of the surveyors were torn

out of the ground by wild beasts and carried away, the

silly populace in Eome was expected to repeal the law

which it had passed the year before. It is possible that

religious scruples may have had some share in alarming-

weak minds, but a far more solid argument for giving up
the colonisation of Africa was no doubt to be found in the

prospect held out by the plan of Drusus to establish

colonies in Italy. The enemies of Gracchus had accord-

ingly a fair prospect of success.

The sending out of a colony to Africa was not one of Tumult on

the fundamental or essential parts of his scheme of re- ^^'^ deaf'^

form. It had not even been proposed by Gracchus him- lius.

self, but by his colleague Rubrius. Nevertheless it was
clear that if this outwork of the democratic party were

successfully attacked, the whole stronghold would be

carried by successive assaults. C. Gracchus, therefore,

and his friends were determined to offer the stoutest re-

sistance. On the morning of the day fixed for taking the

vote of the tribes, Flaccus harangued the people as-

sembled on the Capitol, and C. Gracchus awaiting the

issue of events was walking up and down along one side

of the open place, when Antillius, a servant of the con-

sul, advanced towards him from the direction of the

temple of Jupiter, where the consul had just been sacri-

ficing. He was carrying in his hands the entrails of the

slaughtered animal, and imperiously called upon the people

to make room for him. In his insolence he threatened, or

seemed to threaten, C. Gracchus himself. A cry was raised

that the latter was in danger. Some of his partisans rushed

upon Antillius and killed him with daggers, or, accord-

ing to another report, with writing-stiles.^ C. Gracchus

• The reports of Plutarch (C Gracchus, 13), and of Appian {Bell. Civ. i. 25),

vary so much in detail that they cannot be brought into harmony. But in

the end it makes very little difference v/hether Antillius was one of the

consul's servants (according to Plutarch), or a common plebeian (Appian)

;

whether he behaved with iusüleuco to the people (Plutarch), or implored C,
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could neither prevent the rash deed nor pacify the ex-

cited multitude. He attempted to address the people,

and, in doing so, interrupted unintentionally one of his

colleagues who was already speaking. Great altercation

ensued. The enemies of C. Gracchus charged him with
violating the sacred rights of the tribunician oflSce. The
disorder and confusion were so great that the election

could not be proceeded with, and as, soou after, it began
to rain, the people dispersed to their homes. C. Gracchus,

accompanied by his friends, retired to his dwelling near

the forum, where a body of his adherents kept watch all

night, to beat off, if necessary, any sudden attack. Flaccus

and a band of roughs spent the night in wild revelry, and
when morning dawned he had fallen into such a profound

sleep that it was difficult to rouse him. The consul

Opimius was on the alert during the night in the temple

of Castor and Pollux, adjoining the forum. He caused a

body of armed men to take possession of the Capitol, and,

when the morning had come, called a meeting of the

senate. By his orders the body of the murdered Antillius

was brought before the assembled senators, and amidst

the general indignation produced by this sight it was

resolved that the consul should take the necessary mea-

sures for the safety of the republic'

Meanwhile Fulvius Flaccus had slept off the fumes of

wine and had marched off with a body of his followers to

take possession of the Aventine hill, the original plebeian

qviarter of the old city, and the locality to which the plebs

had retired in the second secession.^ He had armed his

Gracchvis to have pity npon his country (Appian) ; whether he was killed with

VN'riting-stiles (Plutarch), or a dagger (Appian). Both writers agree in the

main pioints, that the popular assembly convened on the Capitol was dis-

turbed by the adherents of Gracchus, that a man was murdered by them, and

that thereupon the people dispersed.

' Cicero, PhlNpp. vni. 4, 13 : uti L Opimius consul rem publieam defen-

deret. Caiil. i. 2, 4 : decrevit quondam senatus, ut L. Opimius consul videret,

ne quid res publica detrimenti eaperet. It seems that the former of the two

formulse is the older.

^ Cic. de. Eep. ii. 37. It is probable that Fulvius was prevented from

occupying the Capitol by the consul's previous occupation ofthat hill.
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men witli old Gallic swords, which aftei- his campaion CHAT',
VI

against the Salyans he had hung up in his house as tro- ^^—

-

phies. The temple of Diana on the Aventine, the old

federal sanctuary of the Eomans and Latins, served as a

fort where an attack might be resisted. What Gracchus

and his friends intended with these strange proceedings

is not clear.^ We have no reason to suppose that he i

meditated an insurrection, or hoped with his faint-hearted I

adherents to seize the government of the republic for him-

self, pushing aside consuls, senate, and all the constituted

authorities. Nor can he have intended to imitate the

ancient plebeians and to carry into effect a secession. He
must have known after his failure in the last elections

that he was not backed by the whole body of the people,

nor even by the majority. Perhaps he thought of nothing

else but self-defence,^ and had good reason to be afraid of

an attack from the nobility and their armed retainers.

Yet, as far as we know, he had not been guilty on the

previous day of any act which he would not have been

able to justify. The murder of Antillius could not be laid

to his charge. The disturbance of the popular assembly

and the riotous conduct of the multitude, even if he could

be held responsible for them, were no capital offences.

The only illegal act which he could be charged with was
the interruption of his colleague in his address to the

people.' But he would have had no difB.culty in clearing

himaelf of such a charge, which after all implied only a

formal offence. In the consciousness of his innocence

' His proceedings would Ije still more mysterious if it were true, as Appian
{Bell. Civ. i. 26) reports, that he called upon the slaves to rise and fight for their

freedom. The desperate Fulvius might perhaps be supposed capable of such a
dangerous act, but not C. Gracchus. As nothing resulted from it, we may
suppose that the historians could hardly have had accurate information of an
abortive attempt, and that the design attributed to Gracchus is a mere calumny
of his enemies.

^ Appian, Bell. Civ. i. 26 : fK-nicravres tl rSvhe tuu \6(pou npo\dßutei', eVSoi-

ffetv TTphs ras avvQijKas avrols rrjv ßovKi\v.

* According to Aurelius Victor, 65, this was tlie charge against C. Gracchus :

et impriidens contionfm a tribuno plebis avocavit; qua re arcessitus, cum in

senatum non venisstt . . . Aveutinum occupavit.
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C. Gracclius, one mig-lit suppose, should have relied on the

protection of the laws and avoided any step which might

he interpreted as an appeal to violence. But it "seems

that he had hefore his eyes the fate of his brother, and

that he joined Fulvius on the Aventine because he felt no

longer safe in his house near the forum.

The seizure of a strong position within the city by an

armed body was ati act of open violence which no govern-

ment could overlook or allow to pass unpunished. The
senate were deliberating on the gravity of the situation when
the son of Fulvius, a youth of eighteen, appeared before

them, with a proposal from his father and C. Gracchus, that

order and peace should be re-established by an amicable

arrangement. He was sent back with the reply, that the

insurgents should lay down their arms, and their leaders

should come into the senate to answer for their actions.

C. Gracchus Avas willing to comply with this demand, but

the haughty Fulvins overruled him, and again sent his son

to the senate with other proposals. What these were, we

are not informed. Perhaps Fulvius insisted on a decla-

ration that an amnesty for past deeds should be promised.

Whatever his demands were, they were not listened to.

The consul Opimius was of opinion that it was contrary

to the dignity of the senate to continue negotiations with

armed rioters. He ordered young Fulvius to be arrested,

issued a proclamation granting a pardon to those who
voluntarily submitted, and promising to those who would

bring the heads of the insurgent leaders their weight in

gold. Thereupon the armed senators, the knights of the

eighteen centuries, and a body of Cretan archers under the

command of D. Junius Brutus ' and the consul Opimius,

set themselves in motion and marched straight against the

Aventine.

The energy and decision of the consul Opimius were

crowned with immediate success. The noisy crowd that

filled the Aventine was scattered without offering a serious

resistance. A few hundreds were killed. Fulvius was

' Gros. V. 12.
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drawn forth from a liiding, and he and his eldest son CHAP,

were put to death. C. Gracchus soon saw that all was .__^'_-

lost, and was with difiSculty jDrevented by his friends from

laying hands on himself. It is related that, falling on his

knees, he implored the goddess Diana to punish the faith-

less and ungrateful people of Rome with eternal slavery.

Then, urged by his friends to save his life by flight, he

hurried down the steep declivity of the Aventine towards

the river. Two of his most faithful friends, the knights

Pomponius and Lsetorius, accompanied him, and, as he had

unfortunately sprained his foot,' the former of these

turned round to face the pursuing enemies at the Porta

Trigemina, and the other, like a second Hora.tius Codes,

attempted to stop them on the bridge over the Tiber.

^

They were both killed, and Gracchus soon felt that the

pursuers were behind him. He called in vain for a horse.

No hope was left of escape. Resolved not to fall alive

into the hands of his enemies, he entered the sacred grove

of the goddess Purina, and ordered a slave, his last com-

panion, to run him through with his sword. Here his

pursuers found him by the side of the slave, who would

not leave his master even in death. His head was cut off

and filled with lead to increase the weight, by a certain

Septimuleius, a man of note and, a.ccording to Valerius,

a former friend of his, who claimed and received from the

consul the promised price. The body was treated with

the same indignity as that of his brother Tiberius. Along

with the other victims of the slaughter ^ it was drao-wed

through the streets and cast into the Tiber.''

Thus the insurrection was put down. But the vie- Vengeance

torious party now, as after the death of Tiberius
'^^J^^^

Gracchus, followed up their triumph with a systematic

' Aural. Vict. 65 : dum a tempio Lunse desilit, talum intorsit.

2 Valer. Max. iv. 7, 2.

' Their number amounted, according to Plntaroh, to three thousand. Ac-

cording to Orosius, V. 12, only 250 were killed in the street encounter, but in

consequence of the succeeding prosecution of the defeated party, three thousand

lost their lives.

* Plutarch, C. Gracch. 16, 17. Compare Mgid. et Cleom. 4. Appian,

Bell. Civ. i. 26. Velleius, i. 6. Aurel. Vict. 65.

nobles.
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^

•_. these was even the innocent boy, the son of Fnlvins

Flaccns, who had been sent by his father to parley with

the consul, and had been detained when he came a second

time. The houses of C. Gracchus and Fulvius were given

up to the populace to be plundered ; their property, even

the marriage portion of Licinia, the wife of Gracchus, was
confiscated. The holy places in the city, which were dese-

crated by the blood of citizens, were solemnly purified, and

from the proceeds of the confiscated property a temple of

the goddess of Concord was built on the slope of the

Capitol.

When we see with what ease the nobility gained a

comjDlete victory over the popular party, it may appear

strange that they did not oppose the attack from the be-

ginning with more firmness, but allowed Gracchus to pass

in their teeth a number of obnoxious laws. It seems

strange that the democrats, who were so easily put

down, possessed at first such irresistible power. Yet

there is, after all, nothing that is contradictory in this

process. The oscillations of political power point to the

fact that the basis on which the constitution rested was

giving way. There was no longer that universal con-

viction that the course which was steered was the right

one. Breakers were felt to be ahead. One party after

another seized the helm, and abandoned it suddenly when

a new panic arose. All the efi'orts made to save the re-

public were spasmodic, and they necessarily failed because

no statesman, not even the great Sulla, could see that a

commonwealth grown to the colossal dimensions of the

Roman empire was no longer ruled by a sovereign people

assembled in the forms of the old comitia.

yO END OF THE FOURTH VOLUME.
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