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II.—THE JURISDICTION OF THE ATHENIANS OVER
THEIR ALLIES.!

I had occasion some time ago, in the course of my regular work,
to endeavor to arrive at a clear opinion about the meaning of the
first four lines of Thuc. I 77 : kai é\agaoluevor yip év Tais vpPBolaiats
wpds Tovs Evppdyovs Sikats kal wap’ fulv adrois év Tois poiots vopots mou-
cavres Tas kpioets pihodikely doxodpev. So far as I could come to a
conclusion by my own lights and a study of the authorities quoted
or referred to in the notes, I decided that Classen—who tells us he
had modified his former view in consequence of an article of Stahl’s
in the Jahrbiicher—was right, at least in this respect, that the two
clauses of the sentence speak of two different matters: the former
referring to the judgment of such cases as came within the range
of eéuBola or commercial treaties between states, and the latter to
those causes of their allies which the Athenians insisted on having
tried in their own courts at Athens. I naturally felt much interest
in the article which Prof. Goodwin wrote for the first number of
the American Journal of Philology ; but as soon as I had been
able to form an opinion of my own I found myself wholly unable
to agree with his conclusion. In particular the translation which
he gives of this passage of Thucydides, leaving out of consideration
the sense in which he understood the words cvuBé\atar dikat, appeared
to be erroneous in that it interpreted the two clauses as having
respect to the same subject matter. He renders: “ For even when
we put ourselves at a disadvantage in business suits with our allies,
and have such cases tried in our own courts, under the same laws
to which we ourselves are subject, we are thought to be fond of
litigation.” He had, however, a true instinct in this respect that,
on the assumption that the latter clause referred to the same sub-
ject matter as the former, the expression gvpBéawar 8ixar could be
understood to be equivalent to ikat dwd £upBdlwy only on the suppo-
sition that the suits so designated had wholly changed their char-
acter. It would have to be assumed that ‘the reciprocity which
was the essential feature of such suits was forcibly removed, and

1 This paper was read before the Johns Hopkins Philological Association.
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THE ATHENIANS AND THEIR ALLIES. 299

the whole relation was one-sided and compulsory.” He thinks it
necessary to argue that the case of the murder of Herodes in
Antiphon could not have been classed with 8ikac dmd fvpBdder. And
so, to get rid of the difficulty, he decides that 8ikar £vpBdatar are
not 8ixat dné LupPBéley at all ; butare to be understood of suits about
£vpPBélaia or business contracts. In this opinion he has the high
support of Boeckh and Grote. But both these authorities are led
to their conclusion by the same interpretation of the passage in
question. The former gives no translation of it; but Grote ren-
dersit: “For even though we put ourselves at disadvantage in
matters litigated with our allies, and though we have appointed such
matters to be judged among ourselves, and under laws equal to
both parties, we are represented as animated by nothing better
than a love of litigation.” The special contribution to the elucida-
tion of the subject which Prof. Goodwin conceived himself to have
made, consisted in the citation of two passages from Aristotle’s
Politics, which appeared to him to prove that Aristotle at least
recognized a distinction between the two expressions. But Prof.
Jowett, in a note appended to the introduction to the second volume
of his Translation of Thucydides, points out with great justice
that the expressions quoted from Aristotle do not contain the same
phrase as we find in Thucydides, but instead of this either &ika
76y gupBolaiwy OF dikar mepi gupBolaiwy, and after some discussion he
concludes that the settlement of the question is not materially
affected by the passages quoted by Prof. Goodwin. In this I
entirely agree with him. But as regards what I think the cardinal
point in the interpretation of the sentence in question, Prof. Jowett’s
translation leaves as much to be desired as those of Prof. Goodwin,
or Grote. He renders: “ For because in our suits with our allies,
regulated by treaty, we do not even stand upon our rights, but
have instituted the practice of deciding them at Athens and by
Athenian law, we are supposed to be litigious.” It will be noticed
that whereas Prof. Goodwin refuses to allow that &ika: fupBéiaiar
can be identical with 8ikat dmé £upBéNwy, because then he supposes we
must include under the latter term all the compulsory interferences
of the Athenians in the judicial affairs of their allies, Prof. Jowett
divests the the technical phrase 8ikat dmd £uuBérwv of all precise
meaning and makes it cover all regulations of whatever kind which
brought suits of the allies to Athenian courts. Curtius also, in his
History, II* p. 218, n. 113, E. Tr., II p. 497, not only does the
same thing, but offers an explanation of the way in which such a
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300 AMERICAN JOURNAL OF PHILOLOGY.

misuse of the term may have come about. He tells us that all
private disputes among the allies, except those involving trifling
amounts, as well as all public and capital matters, were brought
before Athenian judges; and that this state of things arose from
the fact that, after the treasury of the Delian confederation had
passed to Athens, the meetings of the diet entirely ceased and the
Athenians occupied the place of the synod of the league; and by
way of emphasizing her supremacy insisted on the allies transfer-
ring their legal business to her courts, since this, according to
Greek ideas, was the most complete expression of subjection. But
he further says, it is probable that the voluntary consent of the
allies was, in outward appearance, obtained for this arrangement,
and treaties on the subject concluded; and that in this way may
be explained how the lawsuits of the allies could be counted among
the class of legal cases settled according to treaties, 7, e. with
Sikar émd fwpPdlev. It was a milder way of expressing the estab-
lishment of a new relation, just as the name of allies was retained
instead of subjects.

Thus Goodwin, Grote and Boeckh on the one side, and Jowett
and Curtius on the other, agree infinding in the passage of Thucy-
dides an account of a single state of things, and do not see, as I think
they should have done, that Thucydides intended to refer to two
sets of causes.

A few months ago I procured a recent dissertation by J. M.
Stahl (Miinster, 1881) in which the whole question is discussed in
the light not only of the passages in the authors cited by Prof.
Goodwin and others but of several inscriptions. It is true that
most of these which Stahl adduces are referred to by Prof. Jowett
in the note I have quoted. Still to me Stahl’s essay furnished just
what I wanted to give precision to the interpretation of our passage
of Thucydides, and I have thought it may be of interest to this
Association to hear a short account of the whole matter as it now
appears in the light thrown from these recently discovered sources
on the statements found in the authors.

It is necessary, first of all, to consider the designations applied
by Thucydides to the various members of the Athenian alliance.
In VI 83, 2 he clearly discriminates three classes of them. The
Athenian ambassador Euphemus, speaking at Camarina, divides
the Athenian subject allies, tm7koot, into—

A. Those who were independent except in so far as they sup-
plied ships: veav mapokwyy adrévopor. In VII 57 these are spoken of
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THE ATHENIANS AND THEIR ALLIES. 301

as vads mapéxovres abrévopor, and as vavol kal od Ppdpe mikoor. At the
time of this speech, 415, only the Chians and the Methymnaeans
were in this pcfsition. In III 10, 6; 11, 1, the Mytilenaeans, who
were then in this class, speak of themselves as adrdvopor 8 dvres.

B. Those who were under a harder control and had to pay
money, rods & moAhods xpnudrev Bradrepor popa (SC. éfnyolpeba). The
great majority of the allies were in this condition; and they are
variously described as imoreheis, I1 9, 4 ; moreeis pdpov, VII 57, 4;
or tmoxeipo, 111, 11, 1.

Outside these two classes of mjxoor are placed—

C. &Movs mdvv ehevbépas Euppayoivras, 2. €. those who came into the
Athenian alliance on independent terms after it was formed, as the
Corcyraeans. These are called of émé £vppaxias adrévopar, VII 57, 3,
and simply of airdvopor in VI 69, 3.

It is with the second of these classes, imoxeipior, that we are
chiefly here concerned, as those over whom the Athenians exer-
cised complete control. They were not only careful to see that no
constitutional changes were made adverse to their supremacy, but
sometimés determined the form of their constitution and made
them subject to the Athenian law courts. The first class were only
so far despoiled of their liberty that they had to follow Athenian
lead. The Mpytilenaeans say, indeed, (III 10, 6) that they are
é\edbepor 76 dvépart, but they go on to explain that they mean by
this that they are forced to aid in the enslavement of other Greeks,
which was not contemplated in the original terms of the league
against the barbarians. These indeed, as, well as the absolutely
autonomous allies, may have had ¢{pBola or commercial treaties
with the Athenians ; but it is not to them that allusion is made in
our passage of Thucydides, but only to the subject and tributary
class, who are represented as finding the Athenian regulations in
regard to oiuBoha and other judicial business a serious ground of
complaint. To understand their grievances we must first ascertain
what was the nature of dikat dmd fupBédwv. The most important
passage on this subject is that so often cited in the oration de Hal-
onneso, 9—14 . & wepl ovpPBélwy Pnol wemopdévar wpos Vuas Tovs mwowoo-
Kévous, Tavra 8¢ kipia éceabar ok émedav év T¢ dikaaTnpie TG wap Huiv kvpwly,
&bomep 6 vépos kekelet, AAN" émeday bs éavrov émavevex Oy, épéarpor Ty map’ Sudy
Yyevouévny yvdow bs éavrév motolpevos. Bolherar yap Judyv TodTo mpolafBeiv
kal dpoloyoluevor év Tois oupBdlois karacrigat, ri TéY mepl Ioridatav
veyernuévov ddunudroy oddev éyxakeir adTd ds ddwovuevor, GAd BeBatorTe

Suxal s vy oA \ ~ A » oy g ,
wkalos adriy ékeivor kai NaPev kai kektiofar . . . émel 61t ye oqupPBolwy
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000y 8éovrar Makedoves mpds *Abnvaiovs 6 mapekphvOos Tuiv xpovos Texkuqpoy
yevéobw. offreyap Apbyras 6 marip 6 Bikimmov oB8 of d\Not Bacihels oddemdmore
gipBola émoujoavro wpds THY wOAw THY Nuerépav. kaiTor ye whelovs ye fHoav
af émyuélar Tore wpds dA\Afhovs ) viv elow’ éd’ Huiv yap fv 1) Makedovia kal
popous fuiv Epepov, kal Tois éumoplots ToTe pakhov ) viv fueis Tois ékei kdkeivol
Tois map’ fuiv éxpduro, xai éumopikal dikat odk joav, domep viv, dkpiBels, ai
katd piva, motovaat pndev Seiobar gupBolwv Tovs TogovTor AAA)AwY dméxorTas.
AR’ Spws, 0ddevds Totovrov dyros Tére, 0k éAvaoiréler ovpBola wonaauivovs
olr’ éx Makedovias mheiv *Abivale dikas Apropévous, ot fuiv els Makedoviay,
AN’ fjpels e Tols ékel vopipots éxeivol Te Tois map’ Huiv Tas dikas éNduPavov.

I may remark here in passing that Stahl, who comments at
length on this passage, does not even notice the interpretation,
which Prof. Goodwin defends, of the words raira 8¢ kipta €reabar otk
émeday év 16 Sikagrnple TG map' Tuiy kvpwly, domep 6 vopos keleder, dAN
ineday s éavrdv émavevexdy, making raira refer not to the odpBola
which have just been named, but to legal decisions rendered under
them. It seems to me that the explanation which Prof. Goodwin
rejects is perfectly satisfactory. Nothing could be more natural
than that the provisions of a proposed commercial tredty should
be submitted to the scrutiny of a Heliastic body analogous to that
which, under the name of vopobéra:, decided whether an old law
should be abrogated and a new one instituted for it. I see that
Meier and Schoemann in their explanation of the passage, refer to
this analogy. The orator might with great justice protest against
Philip’s demand that in a commercial treaty to be made with him
the established order of proceeding should be violated.

From an attentive examination of this passage it appears, (1) that
£/uBola were agreements by which between the citizens of the con-
tracting states there was reciprocity of suing and being sued : (2) that
such agreements were ratified by a Heliastic court : (3) that they had
the same sphere as 8ikat éumopiai: (4) that they were held in the
courts of the defendant’s city, 7. e. causam sequi forum rei: (5)
that the laws decisive of cases held under them were not those of
the adjudging city, but laws made binding by the £uBoAa on those
who sued under them. It may be inferred also that in the &ika
éumopixai, by which parties must sue in default of £/uBoka, the suit
would be held where the contract was made; 7. e., causam sequi
forum contractus, and not forum rei, as with 8ika dmd EvuBélav,
and that, therefore, they could only be maintained, for instance,
against an Athenian on a contract made in Macedonia if the Athe-
nian were caught in Macedonia. We learn from [Andoc.] IV
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THE ATHENIANS AND THEIR ALLIES. 303

18,! that £uBoa contained a special provision that a freeman should
be exempt from arrest ; and from this we may infer that such arrest
in order to secure trial was lawful if not forbidden by a gluBorov.
And the reason is plain; for whereas dikat drd £upBorav provided for
the maintenance of suits in the defendant’s city, {kat éumopixai could
be prosecuted only if the defendant were caught in the country of
the plaintiff,

The first Inscription which Stahl cites (C. I. A. IV 61a, Hicks,
p. 111) is one which contains portions of a decree, passed in 409,
prescribing the conditions under which Selymbria, which had been
captured by Alcibiades, was restored to the Athenian alliance. The
part of it used by Stahl is unfortunately marred by gaps which are
supplied differently by himself and by Kirchhoff. It seems, how-
ever, to establish sufficiently the point for which he cites it, viz.:
that g£ipBoka contained provisions by which not only could indi-
vidual citizens, A and B, of the contracting states sue one another,
but suits could be maintained between a state and an individual,
7 i8ubry mpds 76 kowdy §) kowe mpos Wby,  Stahl’s object in referring
to this is to show under what circumstances a resort to an «Anros
mélus or city of appeal might be reasonably allowed. For he agrees
with Prof. Goodwin in rejecting as entirely untenable and as unsup-
ported by a shred of real evidence the statement of Meier and
Schoemann that in all cases of 8ixa dwé gupBélwy the defeated party
could appeal to the courts of his own state, or if defeated in the
courts of his own state could appeal to those of his antagonists.
Prof. Goodwin supposes that £ipBoka regularly contained the speci-
fication of a mé\is xhpros to which it was agreed that disputes
between the citizens of the contracting states should be referred,
when they could not be settled by the tribunals recognized in the
treaty. Stahl, however, thinks that the services of such a city of
appeal would be provided for only when a suit was brought by an
individual citizen of the one state against the other stafe. As it
could hardly be expected, e. ., that an Athenian court would give
judgment against Athens, the rule of cawsam sequi forum rei
would in this case lead probably to a failure of justice ; and to such
suits it is not unlikely that the passages, which Prof. Goodwin
‘quotes, about a mé\es Zkkhpros are to be referred.

The next Inscription to which Stahl refers is a decree relating to
a treaty between Athens and the people of Phaselis (C. I. A. II

Y kal mpog pév Tdg GAdac wéew év Toig cuuféhocc ovvribéueba uy Eeivar uhd
eipéar uire dfjoar Tov EAetlepoy,
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11, Hicks, p. 127). Its date is somewhere between the battle of
Cnidus (394) and the peace of Antalcidas (387) cir. B. C. 390.
The gaps are unfortunately supplied differently by Kohler and by
Stahl. Still some inferences can be drawn from it. First it is stated
that a suit on a contract made af Athens with a Phaselitan must
be tried at Athens before the Polemarch «afdmep Xiows : and from
this it is seen that Chios had no g/uBola with Athens: for we are
expressly told by Pollux, who no doubt follows Aristotle, that 8ika
amo £upBolwr were under the fyepovia of the Thesmothetae. The
decree goes on to state that for all other contracts made with Phas-
elitans suits shall follow the terms of the giuBola, 7. €. shall follow
Jorum rei. It seems then that the Phaselitans in suits based on
contracts made at Athens were to avail themselves of ordinary
dixar éumopicai, which would be decided by the general laws of
Athens and not by the particular stipulations of guBora, while for
all others the rules of the special £pBoha made with them were to
prevail.’ From this it is seen that in some cases ¢ipBola referred
to a part only and not to the whole of commercial cases which
might arise between Athenians and citizens of other contracting
states. It is important too to notice that these suits which are thus
expressly excepted from the provisions of the £ipBoka are to be
brought before the polemarch, who occupied the same relation to
£&vou as the dpywv emdvupos did to citizens. The existence of com-
plete £7uBoda gave to the citizens of the foreign state exactly the
same rights as were enjoyed by the citizens of Athens in all matters
covered by the treaty : as is shown by a passage of Arist. Pol. III
1, 4, quoted by Prof. Goodwin and also by Stahl, in which Aristotle
says that equality in regard to suing and being sued does not con-
stitute citizenship ; for this imdpyer kal rois dmwé gvpBolwy kowwrolow :
and he goes on to say that even the resident aliens, pérowkor, do
not possess this right fully, but must employ a mpoordrys : from
which it may be inferred with certainty that in 8ikat éwé £vpBérav the
foreign plaintiff appeared in person as if he were a citizen. Stahl

1 A. Frinkel, Diss. de condic. Soc. Athen. p. 71, argues from this decree that
the rule of £6uBola was that causam sequi jforum contractus. But it is evident
that the decree makes a special exception to the rule in the case of the Phase-
litans, as regards contracts made at Athens, in this particular assimilating them
to the Chians; and it may be inferred that for the latter suits also on contracts
made elsewhere than at Athens followed jforum contractus; since unless this
difference existed there would have been no reason for making a distinction
between them and the people of Phaselis.
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THE ATHENIANS AND THEIR ALLIES. 305

quotes next an inscription (C. I. A. IV 11, 96) in reference to the
Mytilenaeans after their reduction in 427. Jowett refers to it also;
but as it is much mutilated prefers to found no conclusion upon it.
He says, however, that it seems to indicate what Stahl infers from
it, viz.: that the Athenians had 8ikaw éné gupBdrev with the people
of Mytilene both before and after the revolt; that is, not only when
Mytilene was one of the autonomous allies, but also after it had
been forced to receive Athenian cleruchs. It may be that it was
under these circumstances that émioxoror Were sent to preside over
trials held under the g/pBoha. The words mpd rolrov rod xpdvov are
unfortunately in brackets; but as Stahl observes, the verb 3gav, of
which the first three letters remain, suffices to show that the agree-
ments spoken of existed before the revolt. Our inscriptions, there-
fore, have shown us 8ika démé fupBéler with Selymbria, a subject
and tributary ally, and with Mytilene, at first one of the autono-
mous states and afterwards a cleruchial district, during the time of
the former Athenian alliance.

The often quoted passage of Antiphon, V 78, is cited by Prof.
Goodwin, Jowett and Stahl. Here Stahl accepts from A. Frinkel
the suggestion that before the last words a clause should be inserted
such as rods 8¢ els Tovs Evppdyovs dmaXhaybévras Tovs tperépovs. For he
argues justly that the words rods pév els mjy #mepov ibvras kré. imply a
clause with rods 8¢—this Reiske noticed—and that the expression
év Tois molepiots Tois vperépors 1S’ incompatible with the notion that
persons so described could have had £/uBoha with the Athenians,
though Prof. Goodwin follows Boeckh in thinking this possible.
There must, therefore, have been allied cities in that quarter with
whom the Athenians had £/uBola, after the reduction of Mytilene,
to which time this speech has reference ; and as there is no reason
to suppose that the speaker is thinking specially of Chios and
Methymna—which were the only remaining independent cities—
and the other cities were either tributary or hostile, it is a fair infer-
ence that &ipBola existed between Athens and some, at least, of
her tributary allies during the Peloponnesian war, which has
been already shown to be probable on other grounds. The cita-
tions from the grammarians which are made by Prof. Goodwin are
brought forward also by Stahl. Bekk. Anect. p. 436, 1: ’Afyvaioc

Tei & év Alvy ywpogilet, Tovro [mowel Reiske] odk dmoorepdv ye Tév i Ty méiw
avrdv 0bdevoc 0l Erépag méAew modityg yeyevnuévag, bomep Erépove 6pé Tove i €ig
TV fetpov 6vTac Kaloikobvrac v Toic woAguiow Toic Vuetépous . . . kal dika¢ Ao
EvuBélwv duiv diwalouévovs.
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dmd ovpBihay é8ikalov Tols dmnkdors® ovrws *Apiororéhns. Poll. VIII
63, dmd cupBéhav 8¢ Sikny Fv dre oi cippayor é8ikdlovro. Hesych,
dmo gupBolev dwkdley * édikalov’Abpaio dmd cvpuBohwy Tois vmy-
kéots® «kal toiro 7v xahemév. These expressions, which probably all
come from Aristotle, are understood by Stahl to assert generally
the existence of géuBola between Athens and her subject allies;
and he does not admit, what Prof. Goodwin suggests, in this fol-
lowing Grote, that possibly they may have reference to the second
maritime alliance of the Athenians of 378, though the term dmijkoot
is confessedly inapplicable to its members; or that they may
require to be limited to the members of the old alliance who were
independent of tribute and as long as they remained so. He does
not, however, touch upon what seems to me the chief difficulty in
accepting them in their strict sense of the relation between the
Athenians and those allies with whom they had oipBoha. 3We have
seen that such agreements called for reciprocity ; and that trials
held under them were maintained in the courts of the defendant’s
city. If, therefore, they were observed with perfect equity, it
ought to be as true to say that édikafov oi dmikoot dmé oupBiéhwy Tois
*Abyvalows as that édixaov *Adnvaior Tois tmmkéos. It would no doubt
practically come to pass that most of such suits would, even by
the terms of the treaties, have to be tried in Athenian courts. For
in most cases the Athenians would be the defendants. The feel-
ings with which the dominant Athenian Demos, as a whole,
regarded the subject allies could hardly fail to exhibit themselves
in the dealings of individual Athenians with those with whom they
had commercial relations ; and so it would come to pass thatin the
great majority of such cases it would be the citizen of an allied
state who was the plaintiff, and he must necessarily, therefore, sue
in an Athenian court. We may consider also that suits brought
against Athenians by citizens of any one of the subject cities would
all be tried at Athens; whereas the suits brought by Athenians
against any citizens of their tributary states would be tried one at
Rhodes, another at Phaselis, another at Samos, and so on. The
judicial range, therefore, of the Athenian courts must have
greatly surpassed that of the courts of any one of the allies, per-
haps of all of them together; and thus, even without any formal
infraction of the reciprocity implied by the existence of oipBoha,
the impression may easily have come to exist, which the statements
quoted from the grammarians express, that it was the Athenians
who decided, in accordance with the terms of the several gvpBoAa,
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THE ATHENIANS AND THEIR ALLIES. 307

the commercial suits of their subjects. Stahl comments on the
words of Hesychius, kai rotro #v yahemdv. This expression cer-
tainly can have no reference to the second alliance. It was, hesays,
possible and even likely that, though the oipBoka which the Athen-
ians had with their allies in the fifth century, assumed and called
for perfect reciprocity between the contracting cities, in actual
working the citizens of the dominant city would get an advantage,
and that the Athenians in negociating such treaties would see to it
that the terms were such as to conduce mainly to their own interests.
Still they must have felt that in thelong run their advantage would
be mainly secured by augmenting and rendering safe their com-
mercial relations ; and that this result would be greatly promoted
by facilitating the equitable settlement of commercial disputes. On
the whole then, we seem to have adequate warrant for believing
that the Athenians had such commercial treaties with at least several
of the subject members of their first alliance.

But we have now to consider the other points in which Athen-
ian courts had control of the affairs of citizens of the subject
states. The passages in the authors which throw any light on this
question are few and inadequate. The writer of the tract de repub-
lica Atheniensium, c. 1, §16-18 insists upon the advantages the
Athenians derived from this jurisdiction and the hardship it was to
the allies ; but he does not define its extent. We learn, indeed,
from Antiphon, V 47,' that a city in the position of Mytilene could
not inflict the penalty of death: and the case of the parodist
Hegemon which Prof. Goodwin cites after Boeckh from Athenaeus
was most likely a ypagy) 58pews and so involved a serious punishment.
This is nearly all that we can learn from the authors. But much more
can be elicited from the inscription which records the decree defin-
ing the status of Chalcis after its reduction by Pericles in 445 (C.
I. A. T suppl. p. 10, Hicks, p. 33). This decree is in three portions
moved by as many proposers. The last part, which was proposed
by Archestratus, contains the words : ras 8¢ eifivas Xalkidebor kard
opay abtdv elvar év Xakkide kabdmep *Abjmow ’Abyvalos, '7r7\r)v Pvyils kal
Bavdrov kal driplas. wepl 8¢ TolTwy Epeow elvai’Abjvale és Ty fhalav T
16y Beapolerdv kard 16 Yripropa Tod duov. Mr. Hicks interprets this
in his marginal comment: “the Chalkidian magistrates account-
able to their own courts, with certain exceptions.” That is, he
understands effvva in the sense it ordinarily bore in Attic consti-
tutional law. But it is much more likely that the word is here

18 00de méAer Efeotiv, dvev 'Abpalwv obdéva favire (nuiboac.
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used in a more general meaning, as defined by Hesych. et8ivas*
Tpwplas, dixas, T6 Sotvar Néyov é¢’ ékdare dpapripar, and recognized by
Meier and Schoemann, p. 215. See also Ar. Vesp. 571; Pl Prot.
326d ; and e28ivew in Thuc. I g5, 5. Stahl calls attention to the words
kard opdv abrév as indicating this meaning, since it should read xard
rév dptdvrov if reference were made only to the accounts of magis-
trates. The character of the offences which were to be sent for
trial on appeal to Athens is determined by the penalties to which
they were liable, viz.: ¢uy), ddvaros, dripla. And from this it will
follow that all ypagai or public suits, in which an offence against the
state was charged, whether prosecuted by an injured citizen or
by one who brought an action against the wrong-doer merely from
public spirit, would admit of appeal to the Athenian courts, in
case the defendant had been convicted in the courts of Chalcis.
Stahl thinks that also all those &ika: or private actions, which are
characterized as kard Twos (actiones ex delicto), i. e. those in which
the defendant was liable not merely to make good a damage caused
to the individual prosecutor, but also to suffer some penalty
inflicted by the state, are to be included in the class of appealable
actions. He is led to this conclusion by the consideration that we
have evidence that certain degrees of gryuia were inflicted in actions
for false witness and for theft. It appears to me that in this he is
assuming too close a similarity between the technicalities of Attic
procedure and what may have prevailed at Chalcis. And without
including either class of dika:, the range of appealable cases would
have been sufficiently large. The list of ypagai given in Meier and
Schoemann comprises some fifty causes of action; and if it may
be taken as probable that a considerable number of these had
special reference to peculiarities of Athenian constitutional law,
still a large part of them must have had their analoge in any
civilized Hellenic state. It is at any rate clear that whatever may
have been the technical form of the action, a defendant who was
condemned in a Chalcidian court to death, exile or disfranchise-
ment, had a right of appeal to a court at Athens: and it naturally
follows that all cases in which a lesser penalty was imposed and all
suits for non-fulfilment of obligations, ex contractu, i. e., dixar mpés
rwa were left to the final decision of the Chalcidian courts.

But the earlier portion also of the Chalcidian y-j¢ioua, which was
adopted on the motion of Diognetus, gives us additional informa-
tion. It states the substance of the oath which was to be taken by
the Bovlj) and the diaorai of Athens in reference to their dealings
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with Chalcis. After declaring in general terms that the place shall
not be destroyed the oath proceeds: i8¢ idibrny 0ddéva dripdoe odde
dvys (nuboe oddé EvAAijropar oldé dmokTevd obdé xpnpara dparpioopar
drpiTov o0ddevds dvev Tob fpov Tod *Abpaiov. Now here Mr. Hicks, in
his commentary, says that these provisions apply to the Athenian
dicasts when trying a case brought to them from Chalcis. But
Stahl is certainly right in his opinion that they have an entirely
different meaning. The cases heretofore spoken of are those
which were to be brought before Athenian courts on appeal
from courts in Chalcis, where the sentence of disfranchisement,
exile, or death had been pronounced. But in the provisions
now treated of we have the additional penalties of imprisonment
and fine referred to ; and Stahl points out also that the words used
in the resolution moved by Archestratus: ris ebfivas Xakkdebor
kard opdv abrdv elvar év Xakkidy, imply that the words employed
in that of Diognetus must refer to actions commenced elsewhere
and not between Chalcidians. These can only be actions between
Athenians and Chalcidians ; and he infers, therefore, that, as before,
the penalties named decided what classes of actions might be
appealed to Athens, so here the actions against Chalcidians in
which Athens is to have original jurisdiction, are in like manner
determined by the punishments which they could result in. The
words ot xpipara dpapjoopar do not refer to confiscation of goods
only, but also to the imposition of fines, and so evidently apply to
cases of private injury, dikat kard rwos. So the words ob £uA\jyropat
are probably to be understood of placing in confinement—not for
the purpose of securing the accused person’s presence at the trial
or the payment of his fine—but inflicted as a punishment. It is
true we do not hear much of imprisonment as a punishment; but
Meier and Schoemann, p. 745, refer to Dem. 24, 114, who says
that a person convicted of theft in a private suit, besides having to
pay to the plaintiff twice the value of the thing stolen, might at the
discretion of the judges be punished in the way of a mposriugos by
confinement (Seopds) for five days and five nights, drws dpdev dmavres
abrdv dedepévov, which is probably to be understood of the stocks.
As to dikat mpés Twa arising between Athenians and Chalcidians, as
these would be almost always, if not invariably, on mercantile dis-
putes, and it has been shown that with some allies at least the
Athenians had opBota for such questions, Stahl thinks that it was
so with Chalcis; and thus we have provision made for all private
actions as well as public ones.
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There remains still in this decree one expression of which, it seems
to me, Stahl has given the correct explanation. The oath says
that the penalties mentioned shall not be exacted dkpirov obdevds
dvev Tod Sfpov Tod "Abpraiwy. This seems at first sight to imply that
every accused Chalcidian should have a fair trial, unless the people
decreed that he should not have one. But it does not need many
words to show that the Chalcidians would not have much to be
thankful for if this was the intention of the oath. Stahl argues
that the words dvev rod 8fjpov Tod *Abyraiwy refer to cases of eloayyelia
or information laid before the Senate or the assembled people. In
such cases the assembly either decided itself, and directly, on the
guilt or innocence of the accused person, or voted that the matter
should be referred to one of the heliastic courts. The meaning,
therefore, of the words quoted will be that in all matters which are
brought before the courts, whether by the act of an individual
accuser or by vote of the assembly the defendant shall have a fair
trial ; in cases of elgayyehia in which the assembly itself condemned,
the senators and judges who take this oath, being themselves
members of the éxx\yaia, would not be under any obligation by the
terms of this oath to vote for the acquittal of the accused person,
but might, if they saw fit, condemn him. It is assumed in this
interpretation that dkpiros may mean ¢ without a trial formally regu-
lar’; and to illustrate this meaning Stahl quotes Pseud.-Plat.
Axioch. 368e, where Theramenes and his partisans are said to
have procured irregularly the destruction of the commanders at
Arginusai: mpoédpovs éykabérovs Upévres karexetpordvnaay Tév dvdpdv
dxpirov Bdvarov. There is a passage in Lysias, XII 81, 82, which
Stahl does not cite, but which illustrates, I think, still better this
use of dkpiros. Lysias argues that the circumstances in which
Eratosthenes is placed on his trial are far more favorable than he
deserved as one of the Thirty. ofros pév yap xarfyopos kai dikacgris
abrés v rav kpwopéver (Reiske, Scheibe, Rauchenstein), jueis 8¢
vuni els karpyoplay kal dmoloyiav kabéorapev. kal olror pév Tovs obdév
ddkodyras dkpirovs dmékrevay, Tpeis 8¢ Tods dmoléoavras Tiv wéAw kard ToV
vépov agroire rpivew. Here those who have just been spoken of as
xpwipevar are said to have been put to death, ékpiror, and this term
is opposed to kara Tov vépov kpivet.

Stahl further remarks that if he is right in interpreting the words
in question of the process called eicayyehia, we have in this inscrip-
tion the earliest allusion to it. The so-called vépos elcayyerricds is
supposed not to have been earlier than the archonship of Eukleides;
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but that law probably summed up the cases in which experience
had shown that elcayyehia was a neccessary supplement to the reg-
ular provisions of the laws, in order to bring to trial serious offenses
which, perhaps, violated no particular law, but required immediate
punishment. In the case of the Chalcidians these would probably
be acts which tended to the damage of the Athenian state or league,
incitement to revolt, etc.

Stahl now proceeds to discuss the passage before referred to in
the tract de republica Atheniensium, 1 14-17. 14: wepi 8¢ rév oup-
, o 5 3 - « - \ - see D \
pdxwv, 11 ékmhéovres gukopavrovay, ds dokodat, kal peodot (paovot D.) rods
Xpnorols, yryvdakovres 81t puoeicbat pév dvdykn Tov dpxovra Umd Tod dpyopévou®

t] O 4 € ’ \ € \ k) \ 3 ~ r
€l 8¢ loxboovaw of mholaior kai of xpnoroi (ioyvpoi D.) év rais méheow,
Y 7, 7 L] N ¥ ~ ’ ~ ’ \ ~ ) 3 \ \
ONiyiaTov xpdvov 7 dpxi) éorar Tov Suov Tod “Abfynotr. Sia Talt’ odv Tovs pév
Xpnorovs dripodot kal xpnpara dpatpovyrar kal éfehatvovat kai dmoxTelvovat,
Tovs 8¢ movnpols adiovoiv. of 8¢ xpnarol ’Abnpvaiwy Tods xpnoTovs év Tals cup-
paxiot wéhear oolovat, yryvbakovres 8 apicw dyabdv éati Tods Behrigrovs
olew del év Tais méheawy. 15. elmor 8¢ Tis dv mi loxls orw alry  Abnalwy,
N s , 2 s o s - -
éav ol oippayor Svvarol dov xpipara elopépew. Tois &¢ Snuorikols dokel
peifov dyabov elvar Ta@ Tdv ouppdywv xpiuara &va ékaorov *Abpvalwy Exew,
ékeivovs 8¢ 8aov (v kai épydleaBur, dduvdrovs dvras émiBovletetv. 16. Sokel
8¢ 6 Sfjpos 6 Abnpraiwv kai év T8¢ kakds PBovheverfar Gri Tovs cuppdyovs
dvaykdlovot e éml dikas *Abjvale. oi 8¢ dvrihoyifovrar Soa év TovTe I
dyabi 76 Spe 16 Abpvaiwv. mpéTov pév dmd Tév mpuravelwy Tov mabov &
3. -~ ’ « 3 ¥ ’ £ Ay -~ \ e
éviavrov NapBdvew * elr oixot kabnuevor dvev vedy ékmhov dtokovat Tds mé\ets
Tas ovppayidas, kal Tovs pév Tov dnpov gwlovat, Tovs O¢ évavriovs dmoANT-
ovaw év Tois Sukagrypiots. €l &' oikor elxov Ekacrol Tas Sikas, dre dxfopevor
’Abnvaiois Tolrovs &y opdy abrdy dmdA\voav, oitwes Pilot pd\iora Foav
"Abnpvaiwv 76 dipe.  17. mpds Oé Tolrows 6 Sjpos TéY *Abpraiwy Tdde kepdaiver
Tév Sukdv ' Abijvnor obody Tois ouppdxots. mpdTov pév yap § ékarooTy T moNet
mhelwy 7 év Mepatet. émara €l To ovvokia éoTw, dpewov mpdrrer. Emera
€l 7o {evyos éorw §j dvdpdmodov pigbopopovy. 18. Emeiraol kijpukes dpewoy mpdr-
Tovot Otd Tas émdnuias Tas @Y ovppdxwy. mwpods O¢ Tolros €l pév wy émi Sikas
feoav of agippayor Tods ékmhéovras’Abnvaiwy éripwy &v pévovs, Tols Te oTparn-
yols kai Tols Tpiypdpyovs kai mpéoBes viv & fvdykacrar Tév Sfpov koha-
kebew Ty *Abnpaiov eis ékaaros TdY guppdywv, yryvbokey Sru Ol péy ddukd-
pevoy *Abivale Sikny dotvar kal Nafeiv otk év @Nots Tioly AN év 76 Sipa, &s
N oy, ) , . s ~ 5 , 3 - ’ \
éort 0f) vépos "Abpunor  kai dvriBoNjgar dvaykd{erar év Tois dikaarnpiots kal
elowdyros Tou émhapPBdvesar Tis xewpds. Sid TovTo oy of olppayor Sovot
ToU dfpov Tov *Abpvaiwy kabearagt pallov.

In the first place the words ékm\éovres gukogarrover indicate that
the cases the writer speaks of first are actions brought by the
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Athenians against allies, and not ones arising among the citizens
of an allied city themselves; and these, we have seen, were regu-
larly tried at Athens. The punishments heresaid to be inflicted are
the same, and are expressed also in nearly the same words, as in the
Chalcidian decree. They are said here dripoiy rods ypnarois, xpiuara
daipeicfar, éfehatvew kal dmokreivew. It is true there is no mention
of imprisonment, ovA\apBdvew* for this seems to have been em-
ployed only in certain private causes and to a very limited extent
in combination with other penalties. But we must not suppose
that the writer has in view public causes only: for he says rois
dnporikois dokel peifov dyabov elvar T4 TGV ouppdxwv Xpipara éva Eékacrov
’Abyvaiwy ¢xew, and this could be secured only or mainly by private
suits ; for in public ones (ypagpal), it was quite the exception for the
accuser to derive any pecuniary benefit from the successful prose-
cution of his case. But, on the other hand, the last words of § 16,
€t & olkot elxov &kagroi tas dlkas, dre dxfopevor 'Abyvaios Toirovs dv ooy
abréy dmdMveay of Twes Pilot pd\ora joav 'Abnaiov ¢ djue, Show
clearly that the cases here spoken of would, in the natural course
of things, and in default of any compulsion on the part of Athens,
have been tried in the courts of the allied city. Stahl calls special
attention to the fact that the pronoun o¢av adrér is used here with
the implication that the disputes were among citizens of the same
city, which was the meaning assigned to it in the psephism of
Archestratus. That the suits thus brought before Athenian courts
must have been of a grave character is shown by the words rois
evavriovs dmoA\ovow év Tois Sukaornpios. To this point Prof. Jowett
also alludes in his reply to Prof. Goodwin, who thinks Xenophon
refers only to civil suits tried by compulsion in Athenian courts,
and says “it is unlikely that any criminal suits, except the more
important, were carried from the subject states to the Athenian
courts, and in these it was probably a matter of indifference to the
accused where he was tried, as he had no expenses.”
says Prof. Jowett, “ means surely in this place ‘they are the death
of them,” not merely ‘they plunder them.” Prof. Goodwin’s
notion that persons in the allied cities accused of crimes would as
soon be tried at Athens as at home ‘ because they had no expenses’
seems founded on a very inadequate conception of the terrors of
the heliastic courts, He is probably referring to the fact, that
according to the common opinion, it was only in private causes
that mpuvraveia or court-fees were paid in advance by the parties to
a suit. These, however, were not heavy, and in a serious case

bR
aroA\vovaw,
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could not have been regarded as adding greatly to its dangers.
Stahl, indeed, asserts that the present passage proves that this
opinion as to the limitation of mpvraveia to private suits is erroneous,
and he refers to an Inscription (C. I. A. IV 22), which speaks of
mpuraveia being paid when we cannot suppose that only private
causes are in question. Boeckh,' however, who was the first to
lay down this rule as to mpuraveia himself admitsthat in public causes
where the accuser, if successful, would be entitled to a part of the
penalty, it was natural that he should deposit the usual sum. And
it does not seem to me that Prof. Goodwin is justified in inferring
that in the whole passage only private suits are referred to, even if
we suppose that, where the mpuraveia are mentioned, the writer is
thinking only of such suits. The mpuraveia paid in private causes
would be one source of the profit made by the Athenians; but
fines and confiscations, if defendants could be plausibly condemned,
would be a much more prolific branch of revenue; and, whether
prosecutions were by ypagai, or dikae, all the other sources of profit
which the writer enumerates would be equally productive.

This passage then, of Pseud.-Xenophon, shows that the writer
had in view the same two classes of causes which appeared to be
implied in the Chalcidian decree; those, namely, which Athenians
had with citizens of allied cities and those which, arising among
the allies themselves, were tried on appeal in Athenian courts.
And since this writer speaks of the allies in general, and we find
that in its main features his account tallies with the arrangements
of the Chalcidian decree, it is natural to infer that the detailed pro-
visions there made were in force also in regard to the great body
of the allied states. The motives too which are attributed to the
Athenian demos in enforcing their jurisdiction on the allies, are
seen to be substantially the same as may be inferred from the pro-
visions of the decree. We read that € ioxicovow of mhotoror kai of
ioxvpol (xpnorol) év rais méheaww SNiytarov xpdvov 7) dpx) €orat Tob Sjpov Tob
"Abjnor.  Sia Tadra odv Tols pév xpyoTods dripoio kai xpipara dpaipoivrar
kai éfehavvovat kai dmokTeivovat Tovs 8¢ movnpovs abfovow. Here we are
told that it was the rich and oligarchical citizens of the allied states
that the Athenians brought suits against, and having got them
before their courts visited them with disfranchisement, fines, ban-
ishment, or death ; and that they did -this in order to prevent the
growth in the dependent cities of that element which was naturally

1A, Frinkel, p. 34, successfully refutes this opinion of Boeckh’s.
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hostile to the ascendancy of the Athenian democracy : and that
they exerted their influence to exalt the popular party. We find
the other side of this policy in the decree. We see in it that any
citizens of Chalcis who were condemned by a Chalcidian court to
disfranchisement, exile, or death, were entitled to appeal to an
Athenian court. With the feelings of the subject states, as de-
scribed by [Xen.], it would be the leaders of the popular and philo-
Athenian party who would be exposed to such serious attacks in
the Chalcidian courts as would involve these penalties ; and the
Athenians were naturally anxious that those who were disposed to
maintain their supremacy should not be deprived of their power
to give effect to their wishes by losing their civic rights or by being
put out of the way by banishment or death. By crushing, there-
tore, the rich and oligarchical in their own courts and by prevent-
ing the leaders of the popular party being treated in the same way
in the Chalcidian courts, the Athenians take the most efficient
means of keeping up their ascendancy ; rois pév rod dfpov aglovar, Tovs
3¢ évavriovs dmoM\lovaw év Tois Skacrnpiots* €l ¢ olkot elxov €kacToL Tas
Sikas, dre dxOéuevor *Abyvaiots, Tovrovs dv oPav abrév dmdAvoay, olrwes
Bilow pdhiora foay Abpvaier ¢ Siue. It may probably be considered
that the evident correspondence between the general statements of
[Xen.] and the inferences legitimately drawn from the decree, is
evidence enough that substantially the same relations subsisted
between Athens and her subject allies in general as those that have
been deduced. There is, however, one important respect in which
the state of things disclosed by [Xen.] seems to differ from that
contemplated in the decree. We have nothing hinted about appeal.
The expression of the writer is quite general—el 8¢ olkot eixov
¢kacror tas Oikas—and the natural implication of the words is
that all serious suits were tried at Athens. The date of this
treatise on the Athenian state cannot be fixed with exactness.
Boeckh places it cir. B. C. 425. Now the Chalcidian decree is
dated B. C. 445. We have, therefore, an interval of some twenty
years during which the Athenian system of controlling their allies
had been developing itself. Stahl suggests, with great probability,
that by their mode of dealing with cases appealed to their courts
the Athenians had brought it about that a larger and larger num-
ber of such suits were sent in the first instance to Athens for adju-
dication ; so that it came gradually to be the rule that all cases
involving serious penalties were sent directly to Athens; and thus,
there being no longer practically any use made of the permission
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to appeal, the writer of the tract may well have left it unmentioned.
Stahl is careful, however, to admit the probability that the degree
in which these regulations were carried out in practice would
depend on various circumstances ; and that in the case of the more
distant allies or the more unimportant ones, the Athenians would
be likely to content themselves with hearing such cases as might be
sent to Athens on appeal, leaving the majority to be settled by the
local courts. But whatever differences may have existed in prac-
tice, it is likely that all the tributary allies stood in substantially the
same formal relation to the ruling city ; for the tendency of things
must have been that described by the Athenian speaker in Th. I
75, 3, where the motives are stated which led the Athenians to
change their free ﬁ-yepom';z into an dpxy. é¢ abrov Tov Epyov karnvaykdabn-
pev T6 mpdTov mpoayayely abmiy és T6de, pd\igTa pév mo Séovs, émerra O¢ kal
Tipis, Jorepor kal dpekeias. We know from the case of Potidaea,
described in the first book of Thucydides, that it was not necessary
that a tribute-paying ally should have actually taken any steps
towards asserting its complete independence to cause the Athenians
to decide to reduce it to subjection. The fear that such attempt
may be made is enough: the Athenians are said, in this case (I 56,
2), to have acted as they did Se/gavres pj dmooréaw . . « Tols Te & Novs
émi Opdkys EvvamooTiowot fuvppdxovs . . . BovAdpevor mpokaralapSBdvewy
Tev wé\ewy Tas dmoordoers. And in the speech of the Mytilenaeans
(III 11, 6), the speakers say that they had maintained their inde-
pendence so far dnd fepameias Tov T€ kowod abTéY Kal TGV del wPoeaTHOTWY
ob pévror éml mohd y &v édokotper duwnbivar, € pi 6 méhepos 8¢ karéory,
mwapaleiypact xpodpevor Tois és Tovs dNovs.

We may now sum up the results that have been reached :

(1) Suits arising out of commercial dealings between Athenians
and their allies, ex contractu, were decided dnd ovpBérwr On terms
of equitable reciprocity, more or less, and in the courts of the
defendant’s city.

(2) Suits arising ex delictis between Athenians and allies, were
decided in Athenian courts.

(3) Suits arising ex delictis between citizens of an allied state
were at first tried in the local courts, with the provision that there
should be an appeal to Athens in case the sentence were death,
exile, or driula. Later, however, the more important of such cases
were brought to Athens at once, and only the trivial matters decided
in the local courts.

(4) Ordinary civil cases arising between citizens of an allied city
were always decided at home.
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We may recur now to our passage of Thucydides. Stahl, who,
in his edition printed £vpBolaias, now proposes to follow Cobet, N.
L. p. 432, in reading gupBohipaiass, since Hesych. has the gloss
EvpBolpalas Sikas * 'Arrikol Tas kard otpBora. His interpretation coin-
cides in the main with that of Classen, with whom he agrees, par-
ticularly in separating abrois from #uiv. He takes the first xaf as
aiding the concessive force of the two participles which are con-
nected by the second kai. He points out also that map’ fuiv in the
second clause can have its proper meaning only if the cases spoken
of in the first are ikai dwd £vpBélwr, which we have seen would be
tried in the courts of the defendant’s city and not necessarily at
Athens. The words may then be thus paraphrased: “for even
though we exact less than our power would justify in cases decided
under commercial treaties made with our allies, and though we
have established for them trials in our own courts on the basis of
impartial laws for us and them, we are thought to be litigious.” In
the latter clause the circumstances of the subject and tributary
allies are evidently thought of; and in the former there is no reason
why they should not be equally inview. For even if it be assumed
that the Athenians would not negotiate a commercial treaty with a
city already reduced to complete subordination, there is no reason
to suppose that such treaties already existing would be abrogated
when a state originally autonomous passed into the tributary con-
dition, particularly if this came about, as it must in many, perhaps
most cases, in the gradual and almost unconscious way described
by Thuc. I 99, 3 and Plutarch Cim. 11. For we have seen that
when Selymbria was restored to the alliance after revolt, its old
£0pBoa continued in force.

The way in which the jurisdiction of the Athenians was developed
is well explained by Grote (VI® p. 61). It was, he says, an indis-
pensable element of the Delian confederacy that the members should
forego their right of private war and submit their differences to
peaceable arbitration ; and the synod of Delos was the natural court of
appeal in all such questions. From the beginning the Athenians
had been the guiding and enforcing presidents of the synod; and
when it gradually died away, as it must have done as more and more
of the contracting states subsided into the condition of tribute-paying
allies, the Athenians were found occupying its place and fulfilling
its functions. He argues, also, that these functions must have been
productive of more good than evil to the subject allies themselves.
In case one of the weaker states had a complaint against a larger
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one, there was no channel, except the synod of Delos or the
Athenian tribunal, through which it could have any reasonable
assurance of fair trial and justice. When some of the states had
passed into the tributary condition while others continued to act
as independent members of the synod, no doubt Athens would act
as the patron of a complaining tributary state and present its claims
before the synod; while disputes arising between two tributary
states would probably be decided by the Athenians themselves
without reference to the general assembly. And the conclusions
to which Grote comes as to the suits which would naturally come
to be decided by Athenian tribunals agree very nearly with what
we have been able to deduce from the Inscriptions. “1It is not to
be supposed,” he says, ‘ that all the private complaints and suits
between citizen and citizen, in each respective subject town, were
carried up for trial to Athens, yet we do not know distinctly how
the line was drawn between matters carried up thither and matters
tried at home. The subject cities appear to have been interdicted
from the power of capital punishment, which could only be in-
flicted after previous trial and condemnation at Athens ; so that the
latter reserved to herself the cognizance of most of the grave
crimes—or what may be called ‘ the higher justice’ generally. And
the political accusations preferred by citizen against citizen in any
subject city, for alleged treason, corruption, non-fulfilment of pub-
lic duty, etc., were, doubtless, carried to Athens for trial—perhaps
the most important part of her jurisdiction.”
C. D. MoORRIs.
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