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A HISTORY OF MEDIEVAL POLITICAL THEORY IN THE WEST

PREFACE

In bringing out the first volume of a History of Mediaeval Political Theory, it may be well to
indicate briefly the character of the work which we hope to carry out. In this volume we deal with the
elements out of which the more developed theory of the Middle Ages arose; we hope to carry on the
work to the political theorists of the sixteenth and early seventeenth centuries—that is, to the time
when, as it is thought, the specific characteristics of modern political theory began to take shape.

The subject with which we are endeavouring to deal is strictly a history of theory, not of
institutions. We believe, indeed, that in the Middle Ages, as at other times, the two things are closely
related to each other,—that theory never moves very far away from the actual conditions of public
life; but yet the two things are distinct, if not separate. The principles which lie behind the
development of political institutions are sometimes the subject of careful reflection, sometimes are
hardly apprehended; but in either case they are to be distinguished from any particular concrete
forms in which they may be embodied. We have, indeed, been compelled frequently to examine the
institutions of the Middle Ages, but we have done this only in order to draw out more clearly the
character of the theories which were actually current among those who reflected on the nature of
political life.

We are very conscious of the fact that in the attempt to deal with a subject which extends over
SO many centuries it is probable that we have made many mistakes, and have been guilty of many
omissions. We can scarcely hope that we have succeeded in discovering or understanding every
important reference to political theory, and we shall be very grateful to any one who may enable us
to supplement or correct our judgment upon any aspect of the subject.

A.J. CARLYLE.
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PART I
INTRODUCTION

CHAPTER I
THE POLITICAL THEORY OF CICERO

Between the active and profound political thought of Plato and Aristotle and the energetic
political speculation of modern times there lies a great interval of time and an almost equally great
interval of character. It has often been thought that between these periods there was no such thing as
a living and active political theory. It has been thought that with the disappearance of the free Greek
communities political speculation became wholly abstract and lifeless; that the freedom of men’s
political thought was first crushed by the weight of the great empires, and then lost in the confusion
of the barbaric invasions in which the ancient civilisation perished, and that in the sixteenth century
political theory arose suddenly and without any immediate antecedents, being grounded in part upon
original reflection, abstract or related to actual political conditions, and in part on the recovery of
ancient philosophy.

Such judgments, we are aware, have long ceased to be held by those who have any
acquaintance with the characteristics of mediaeval thought, and have been corrected by the work of
several writers, especially in England by Mr R. L. Poole in his ‘Illustrations of Medieval Thought’;
but they still continue to affect the judgment of many, and even those who are aware that in the
Middle Ages political thought was both active and closely related to the actual conditions of society
have yet no very clear conception of the relations of the mediaeval theory to the ancient, or of the
dependence of modern theory upon the mediaeval.

We think that the conception of the disappearance of a living political theory in the Middle
Ages is fundamentally wrong, and that the more closely the political conceptions of the Middle Ages
are examined, the more clear will it become that there is no such gulf between ancient and modern
political thought as has been imagined. There are, no doubt, profound differences between the
ancient mode of thought and the modern,—the civilisation of the ancient world is very different from
that of the modern; but, just as it is now recognised that modern civilisation has grown out of the
ancient, even so we think it will be found that modern political theory has arisen by a slow process of
development out of the political theory of the ancient world,—that, at least from the lawyers of the
second century to the theorists of the French Revolution, the history of political thought is
continuous, changing in form, modified in content, but still the same in its fundamental conceptions.

We are indeed conscious of the fact that between Aristotle and the Roman Lawyers there are
profound differences, and we would suggest that if there did exist anywhere a real break in the
continuity of political thought, it would be found to lie here. We feel, indeed, that the inquiry on
which we are setting out should have begun with the successors of Aristotle and Plato, and that there
is thus an important omission in our discussion. But the subject of the later forms of Greek
Philosophy is one which can only be adequately handled by those who are intimately acquainted
with the greater philosophic literature of Greece, and we can scarcely pretend to this knowledge. We
hope that some philosophic scholar will before long undertake this task; and we anticipate that under
such a careful investigation much which is at present obscure in the transitions of thought will be
explained, and that, while the fact of a great change in political theory during these centuries will
remain clear, the process of thought by which these ’changes came about will be found capable of
explanation.
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The political theory of the Middle Ages is founded upon the theory represented by the Roman
Lawyers from the second to the sixth century, and by the Christian Fathers from the second to the
seventh century, while it is modified by the constitutional traditions and customs of the Teutonic
races. We therefore have to begin our work with an examination of the political theory of the Roman
Lawyers. We shall next consider the political theory of the Fathers, endeavouring to estimate the
influence of distinctively Christian conceptions upon this. But before dealing with these subjects we
must make some inquiry as to the antecedents of these political conceptions. A complete
examination of these would involve that careful study of the character of the post-Aristotelian
philosophy of which we have spoken. In the absence of this we must content ourselves with an
examination of one or two Latin writers in whom we can, as it appears to us, trace the development
of a good many of the characteristic conceptions of the Lawyers and the Fathers. Cicero has left to us
in the fragments of the ‘De Republica’ and in his treatise ‘De Legibus’ a very interesting and
significant account of the political theory fashionable in the first century before our era; while
Seneca’s writings serve to illustrate some general tendencies of political thought one hundred years
later. With the assistance of these writers we can in some measure reconstruct the general outlines of
the political conceptions which influenced the Lawyers and the Fathers. We can at least learn from
them the commonplaces of political philosophy in their days, the notions current among the educated
men of the period.

Cicero is a political writer of great interest, not because he possesses any great originality of
mind, or any great power of political analysis, but rather because, in the eclectic fashion of an
amateur philosopher, he sums up the commonplaces of the political theory of his time. We feel in
reading him that, while lie has no special contribution of his own to make to philosophy, he is really
as interesting to us as if he had been able to do this. For, when we read him, we feel that we learn not
so much what Cicero thought as what was generally current in his time; we learn how the honourable
and right-minded and reasonably intelligent politician of his time tended to think, what were the
conceptions which the public of that time would have applauded as being just and edifying with
regard to the nature of society and the principles underlying social relations. We find these ideas
expressed not in any very profound fashion, but with grace, with considerable clearness at least on
the surface, and with an abundant and often impressive rhetorical eloquence.

Among the fragments of Cicero’s ‘Republic’ which St Augustine has preserved for us in the
‘De Civitate Dei’ none is more important than a passage which comes, he says, from the end of the
second book of the ‘Republic.” He tells us that in Cicero’s Dialogue Philus requests that the subject
of justice should be carefully discussed, especially because it was a common saying of the time that
injustice was necessarily involved in the administration of the commonwealth. Scipio agrees to do
this, and lays it down that no progress can be made with the discussion of the nature of the State until
it is recognised, not only that the popular saying is false, but rather that the truth is that it is
impossible for the State to have any existence at all unless it is founded upon and represents the
highest justice. It is this conception which is expressed in the definition of the State propounded by
Scipio: “Res publica, res populi, populus autem non omnis hominum coetus quoquo modo
congregatus, sed coetus multitudinis juris consensu et utilitatis communione sociatus”. The
commonwealth is the affair of the people, but the people is not any assemblage of men, gathered
together in any fashion, but a gathering of the multitude united together under a common law and in
the enjoyment of a common wellbeing.

Augustine in another passage comments on this definition, and asserts that Cicero defines the
meaning of “juris consensu” when he says that the State cannot exist without justice: where there is
no justice there can be no jus, and therefore no populus, but only a multitude which is not worthy of
the name of populus. On these grounds, he elsewhere says, Cicero maintained that when the
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government is unjust, whether a tyranny, an oligarchy, or a democracy, there is no res publica at all;
an unjust government is not merely evil and injurious, but destroys the very being of the State.

Justice is, then, the foundation of law and of organised society, and Cicero is concerned to
explain that he means by justice something which is wholly independent in its character of the
consent of man. Cicero appears to have cited Carneades as maintaining that laws only arise out of the
experience of utility, and that thus they continually vary in different places and times; that there is no
such thing as jus naturale; that, properly speaking, there is no such thing as justice, or else that
justice is mere foolishness, and the only source of virtue is human agreement. Cicero is as much
shocked at these sentiments as any modern politician of respectable character would be, and
denounces the theory of utility as the foundation of justice with much warmth and eloquence. It is
not utility but nature which is the source of justice and law. Cicero is clearly maintaining the same
view of justice as that of Chrysippus and the other Stoics as cited by Stobaeus and Plutarch, in
opposition to the theory of Epicurus and such thinkers as Carneades, who maintained that justice was
the name for a convention devised among men for the advancement of their own utility.

Justice is a principle of nature, a principle which lies behind all the order of the world, the
expression of a universal principle or law of nature—the ultimate principle behind all law. Lactantius
has preserved for us a passage from the ‘De Republica,” in which Cicero has with some real
eloqguence described this. There is a law which is the same as true reason accordant with nature, a
law which is constant and eternal, which calls and commands to duty, which warns and terrifies men
from the practice of deceit. This law is not one thing at Rome, another at Athens, but is eternal and
immutable, the expression of the command and sovereignty of God. In his treatise on laws, Cicero
carefully points out that all civil law is but the expression or application of this eternal law of nature.
That which is not derived from it may have the formal character of law but not its true character. The
people or the prince may make laws, but they have not the true character of jus unless they are
derived from the ultimate law. The original source and the foundation of jus must be studied in that
supreme law which came into being ages before any State existed.

It is important, we think, to observe with some care this emphatic exposition of the principle
and character of the law of nature. Cicero’s treatment may leave a good deal to be desired in point of
clear analysis,—we may indeed doubt whether Cicero had himself a clear conception of the subject
with which he is dealing. But we think that we have said enough to show both the importance of the
theory of natural law in the current philosophical system with which Cicero was in sympathy, and
also the close relation of this conception to the theory of justice. The theory of natural law is to
Cicero the form of the theory of justice in society, and it is also the groundwork upon which the
whole, structure of human society rests. Human society is founded upon nature; its cause is
“naturalis quaedam hominum quasi congregatio.”

We may feel that while Cicero’s treatment of the law of nature represents a stronger emphasis
upon the conception than that which is characteristic of older thinkers, he does not do much more
than develop conceptions which belonged to them. It is very different with the subject which we
must next consider, Cicero’s theory of human nature and its relation to the institutions of society.

There is no conception which is more fundamental to the Aristotelian theory of society than the
notion of the natural inequality of human nature. Upon this turns not only his theory of slavery but
also his theory of Government. To Aristotle the institution of slavery is a necessary condition of
civilised life and of a civilised social order, and it is natural, because there are some men so inferior
to their fellows as to be naturally servile. And again, to Aristotle the government of civilised society
is always the expression of the superiority of some men over others. The most ideal government is
that of the best man over his inferiors, next to that is the government of the aristocracy; but even his
ideal commonwealth is the rule of a small body of citizens, approximately equal in capacity and
education, over a great unenfranchised multitude of inferiors, mechanical persons and slaves. It is a
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presupposition of his commonwealth that there should be a reasonable equality of virtue and capacity
among all the citizens, or at least such a measure of it as, under a careful system of public education,
will render every citizen moderately competent for the discharge of public duties. But this equality is
confined to the small body of the citizens: the great majority of the persons included in the
commonwealth are wholly inferior to the citizens and incompetent for the responsibilities of public
duty. By nature some men are fit for rule, others only for subjection. There is a naturally servile
class, possessing only a small share of reason, enough only to render obedience to the developed
reason of others. True excellence or virtue is not within the reach of all, but belongs only to a few.

These presuppositions of the Aristotelian theory arose naturally from the circumstances of
Greek civilisation, though they had been questioned by some writers before Aristotle. In general
culture, and perhaps even more in political culture, the Greek belonged to a different world from the
races which surrounded him. The distinction between the Greek and the barbarian might be
exaggerated by the Greek, but the difference was real and profound. In art, in letters, in philosophy
the Greek was not merely different from those who surrounded him, but belonged to another order.
And in political matters the subjects of the barbaric despotisms of the East might well seem to the
Greek citizen to confess their naturally servile character, for they did not even possess or desire to
possess the political responsibility of the Greek citizen. Centuries afterwards we find a citizen of the
Roman Commonwealth laying it down that the Roman Emperor was the lord of free men, while the
barbarian ruler was the master of slaves. What Gregory the Great could say in the decline of the
Roman Empire with truth of sentiment the citizen of the free Greek state felt as true in every fibre of
his being.

There is no change in political theory so startling in its completeness as the change from the
theory of Aristotle to the later philosophical view represented by Cicero and Seneca. Over against
Aristotle’s view of the natural inequality of human nature we find set out the theory of the natural
equality of human nature. There is no resemblance in nature so great as that between man and man,
there is no equality so complete. There is only one possible definition for all mankind, reason is
common to all; men differ indeed in learning, but are equal in the capacity for learning. There is no
race which under the guidance of nature cannot attain to virtue. The same virtues are pleasing, the
same vices are detestable to all nations; all men can be made better by learning the true conception of
life. It is only the perversions which depraved habit and foolish conceptions have brought, which
cause men to differ so much from each other. Nature has given to all men reason, that is, true reason,
and therefore the true law, which is right reason commanding and forbidding. We shall see later how
these sweeping generalisations recur in Seneca, and it can scarcely be doubted that we have here
presented to us the foundation of those dogmatic statements of the lawyers like Ulpian and
Florentinus, in which all men are presented to us as being by nature free, by nature equal. We are
indeed at the beginnings of a theory of human nature and society of which the “Liberty Equality, and
Fraternity” of the French Revolution is only the present-day expression. To complete the parallelism
of the conception, we may observe that the “Fraternity” of the Revolution is only a later form of
Cicero’s phrase, “By nature we are disposed to love men; this is the foundation of law.”

We have ventured to suggest that the dividing-line between the ancient and the modern
political theory must be sought; if anywhere, in the period between Aristotle and Cicero. We think
that this cannot be better exemplified than with regard to the theory of the equality of human nature.
Further on we shall have occasion to examine the relation of Christianity to this conception, but in
the meanwhile it must be noticed that the appearance of this conception is not consequent upon
Christianity, however true it may be that the progressive translation of this great abstract conception
into such measure of practical reality as it may now possess has been largely carried out under its
influence.

13
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Cicero already speaks with the cosmopolitan accent of modern civilisation; to him the older
conception of an absolute natural difference between the civilised man and the barbarian has become
impossible. It is not difficult to recognise the historical circumstances which probably were in the
main instrumental in producing this change. With the rise of the Macedonian Empire, the intense but
restricted culture of the Greeks became the culture of the world, losing much no doubt in intensity as
it gained in expansion. The Greek went out into the world, and found that the barbarian whom he had
thought to be incapable of rational cultivation was at least capable of reproducing his own culture.
The conquest of the world by Hellenism had the necessary effect of changing the Hellenic
conception of the world. The literature, the art, the philosophy of the Hellenic world might be on a
lower plane than that of the Hellenic city, but it was Hellenic. If the Greek himself was thus
compelled to admit that the barbarian was capable of entering into the commonwealth of Greek
civilisation, if the Macedonian Empire convinced the philosophers of the homogeneity of the human
race, this was necessarily and even more definitely the consequence of the Roman Empire. The Latin
conqueror indeed was himself, to the Greek, one of the barbarians, and more or less the Latin
recognised this,—more or less he was compelled to recognise that his intellectual and artistic culture
came to him from the Greek. The Latin brought indeed, in his genius for law and administration, his
own contribution to the cosmopolitan culture of the world, but that was all he brought. It was
impossible for him to imagine himself to be the man possessed of reason and capable of virtue and to
deny these qualities to others. The Roman Empire continued and carried on the work of the
Macedonian Empire in welding the countries of the Mediterranean basin into one homogeneous
whole. The homogeneity of the human race was in the Roman Empire no mere theory of the
philosophers, but an actual fact of experience, a reality in political and social conditions. If the
philosopher had learned to believe in the homogeneity of mankind under the Macedonian Empire, he
was confirmed and strengthened in his belief by the experience of the Roman.

When we turn to Cicero’s theory of government we may find what we think are indications of
the influence of this conception. In the meantime, we may point out that while in Cicero’s writings
the relation between the theory of equality and the theory of slavery is not drawn out, it is still worth
noting that in one passage at least Cicero refers to the condition of the slave in a fashion different, at
least in some respects, from earlier writers. We must, he says, act justly even to those of the lowest
condition—that is, the slaves—of whom it has been well said that they should be treated as hired
labourers; they should be required to work, but should receive just treatment. The suggestion that the
slave should be regarded in the same light as a hired labourer comes from the Stoic Chrysippus, and
suggests an important contrast with Aristotle’s conception of the inferiority of the position of the
mercenary labourer as compared with that of the slave. It is certainly worth noting that the slave is
recognised to have his just rights; he is looked upon as a man with some independent personality.
When we turn to Seneca we shall find that the relations of the theory of human equality to the
independent personality of the slave is more fully drawn out.

There are indeed two fragments of the ‘De Republica’ which would seem to represent a
somewhat different attitude to slavery from that which we have described. In the first of these,
described by St Augustine, the question is raised as to the justice of the conquest of one nation by
another, and, as St Augustine reports, it is maintained that such conquest is just because subjection
(servitus) is useful for some men, as tending to check the tendency to licence. In the second passage,
Cicero, as quoted by Nonius, seems to have been distinguishing between the unjust form of slavery,
where those who are capable of being sui are alterius, and some just form, presumably when those
are slaves who are incapable of governing themselves.

There can be little doubt that in these passages we find Cicero to be speaking under the
influence partly at least of the Aristotelian principle of the fundamental distinction in human nature;
we find him thinking of mankind as capable of being divided into those who are able to govern
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themselves and those who are not. But we venture to think that such passages do not in any serious
measure weaken the effect of those which we have already discussed. It must be remembered that
Cicero’s eclecticism is in part the expression of a certain incoherence in his philosophical
conceptions, and that it is not a matter for any great surprise that we should find him holding together
opinions hardly capable of reconciliation.

It must be observed that the first quoted passage may also be taken as indicating a tendency to
one particular solution of some of the difficulties of social theory, which became in the course of
time of the greatest importance. It will be observed that Cicero speaks of subjection as being a
remedy for the tendencies to licence and evil, and this conception may be connected with Cicero’s
theory of the actual condition of human nature. In a passage which we have already quoted, Cicero
points out that men would all be like each other, were it not for the perversion caused by depraved
habit and foolish thoughts. Cicero at the same moment that he dogmatically maintains the
fundamental similarity of human nature, admits that this is affected by the fact that human nature is
constantly corrupted,—that this corruption brings into human life conditions and distinctions which
are not truly natural. Cicero, that is, draws a distinction between the true or ideal character of man
and the actual. Human nature is actually often corrupt and depraved, the fire of life, of truth, is
extinguished, and the contrary vices grow and flourish under the influence of evil custom. St
Augustine represents Cicero as describing men as coming into being not only bare and fragile in
body, but with a soul prone to terror, weak in will to labour, prone to lust, while yet a certain divine
fire dwells in them. Cicero’s treatment of the subjection of man to man seems to anticipate the
attitude of Seneca and the Fathers to the institution of slavery and to the other institutions of civilised
society. We can see the germs of a theory of human society which was ultimately to trace the great
institutions of mankind to the necessity of checking the faults of human nature,—which would tend
to look upon the organisation of the State as the necessary consequence of the depravity of human
nature and as its true remedy. The inadequacy of this conception of the organisation of society is to
our own mind sufficiently obvious, and indeed since the “Contrat Social” the tendency of political
philosophy is obviously to return to the larger view of the great thinkers who look upon the
organisation of society rather as the method of progress, both negative and positive, than as merely
the barrier to vice and disorder. But for eighteen centuries political theorists were governed in large
measure by this conception. Cicero, then, maintains the theory of natural human equality, but is
partly conscious that this theory has to take account of the actual facts of human diversity and
corruption.

We go on to consider his theory of the origin and character of the State. It would appear that
Cicero was familiar with two theories: the one, that men were by nature solitary and had no
inclination to the society of their fellows, but were driven by the dangers of life to seek each other
out and to join together for mutual defence; the other, which Cicero puts in the mouth of Scipio
Africanus, who emphatically repudiates this conception, and maintains that men are naturally
inclined to the society of each other. We shall probably not be far wrong in supposing that the first
view had been maintained by Carueades and probably by the Epicureans, while the view of Cicero
himself is that of Aristotle and of the Stoics. We shall see that Seneca illustrates very clearly a great
divergence between the attitude of the Stoics and the Epicureans towards the State.

Society to Cicero is a natural institution, and the organisation of society in the State is the
greatest work to which a man can set his hand: human excellence never comes so near to the divine
as when it applies itself to the foundation or preservation of states. Man is naturally made for society,
and the great society of the State has grown up gradually on the foundation of the elementary form of
human association, the family. Cicero evidently follows the same tradition as Aristotle. We also find
in him a conception of the development of the State which is worthy of notice, though its importance
in political theory was scarcely perceived until the historical movement at the end of the eighteenth
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century, when Burke recognised its profound significance. We mean the conception of the
constitution of a State as an organic growth in contradistinction to the conception of it as a
mechanical product. At the beginning of the second book of the ‘Republic’ Cicero says that he will
rather discuss the actual constitution of the Roman Commonwealth than create one out of his own
imagination, and mentions with approbation the opinion of Cato that the reason why the Roman
constitution was superior to all others was that it had not been devised by one man’s wisdom or
created by one man’s labours, but rather by the wisdom and efforts of many generations. It is
interesting to observe this judgment, though it does not appear that it had any direct and immediate
results in political thought.

Cicero, then, conceives of the State as being the natural method of human life. But he is careful
to point out with all the emphasis that he can command that the State is not any chance association of
men, whatever the methods and objects of the association. The State to be a State must be founded
upon justice, upon law, and it must exist for the promotion of the common wellbeing of all its
citizens. This is the significance of that definition of the State which we have already quoted. The
Commonwealth is the affair of all the people, but the people is not any assembly of men gathered
together in any fashion, but is a gathering of the multitude associated together under a common law
and in the enjoyment of a common wellbeing. The form of the government may vary, but the
foundation of the State is always this bond of justice and the common good. There must be
government that the State may have continuance, but this government must always be founded upon,
and express, the first principles of the association. Government may be in the hands either of one
person or of a chosen few or of the whole people, and it will be legitimate if that first bond of
association is preserved, the bond of justice and the common good, if the State is well and justly
governed. But if the government is unjust, whether it is that of the king or of the few or of the people,
then Cicero maintains that the State is not to be called corrupt, but rather that it is no State at all.
Who can call that a commonwealth (res publica) where all are oppressed by the authority of one, and
where there is no bond of law, no true agreement and union? So far Cicero would seem to follow the
same general line of thought as Aristotle, the legitimacy of a form of government is determined by its
end; so long as this is the wellbeing of all, the form of the government is comparatively immaterial.
But we find also in Cicero traces of a conception not perhaps strictly new, but receiving a new
emphasis. The three forms of government, he says, are only tolerable; he is not really satisfied with
any of them. The least satisfactory form to him is that in which the whole power is in the hands of
the people. The very equality of this is, in his judgment, unjust, since there are no grades of dignity.
But he is equally dissatisfied with the mere aristocracy or monarchy; and it is here that his
conception assumes a new significance. The most just aristocracy, such as that of the Massilians, or
the most just monarchy, such as that of Cyrus, is to him unsatisfactory, for under such forms of
government there is at least an appearance of slavery, and the multitude in such a State can scarcely
possess liberty.

Cicero’s identification of liberty with a share in political power is another of the indications of
the essentially modern character of his political thought. We seem to be at the commencement of that
mode of thought which has been so characteristic of modern democracy, that political liberty is
identical with the possession of the franchise, that even the best government is unsatisfactory which
is not directly controlled by the people as a whole. We are not here discussing the value of this
conception in political philosophy, but it is interesting to observe its appearance in Cicero. When we
go on to consider the theories of the Roman Lawyers, we shall have to observe the fact that they
knew of no other foundation of political authority than the consent of the whole people, and we shall
have to consider the relation of this to the development of the theory of consent or contract as the
foundation of the State. The conceptions of the Roman Lawyers and of Cicero are both related to the
traditions of the Roman Government, to the constitutional theory which had grown up under the
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Republic; but we think that they are also related to that conception of the natural equality of men
with which we have already dealt. Indeed it is obvious enough that Cicero’s objection to monarchy
and aristocracy rests upon this basis, that every citizen has in him some capacity for political
authority, some capacity which ought to find a means of expression. Cicero is, in truth, dissatisfied
with all the three simple forms of government, both on account of their inherent character and
because they all have a dangerous tendency to perversion: monarchy easily passes into tyranny,
aristocracy into oligarchy, and democracy into the rule of the mob. He is therefore himself in favour
of a fourth form of government, compounded of the three simple elements, possessing some of the
virtues of each, and possessing in greater degree the quality of stability. His conception of this is, we
have little doubt, in large measure drawn from the history of Rome, and it is not very materially
different from that of earlier writers.

Cicero, then, looks upon the true order of the State as being founded upon the principle of
justice, which is expressed in the law, and secures the common wellbeing. It should give to every
citizen some share in the control of the public life, and provide room for the exercise and recognition
of the varying qualities and capacities of the citizens. The commonwealth is an organic development
out of the natural association of the family, and at the same time it is the expression of the common
will and consent, for every citizen has his share in its control. There is one passage in the ‘De
Republica’ in which this conception seems to be drawn out in a manner which nearly approaches the
theory of a contract. This judgment seems to be placed in the mouth of a defender of that theory,
which, as we have said, reduced justice and virtue to a matter of agreement. It is, however,
interesting to observe the presence of this conception in the political theory of the time; it has
antecedents in such a description of the contract as that which Plato gives in the “Laws”.

We have thus seen how important in the political theory of Cicero are the three related
conceptions of natural law, natural equality, and the natural society of men in the State. Nature is the
test of truth and validity in law, in social order, in organised society. We do not mean that Cicero has
a very clear and precise conception of the meaning of nature; generally he seems to use it as
expressing the true order of things, though once at least he seems to use it as equivalent to the
primitive, undeveloped order. But generally his conception of natural law is sufficiently distinct.
Behind all actual laws and customs of men there exists a supreme and permanent law, to which all
human order, if it is to have any truth or validity, must conform. This ultimate principle is the law
and will of the power which lies behind all the external forms of the universe, and it is by it that all
things live, while it also manifests itself, at least in part, to the rational consciousness of men. His
conception of natural equality is clear enough. All men have reason, all men are capable of virtue.
His conception is clear, but the relation of his conception to actual social conditions is not developed.
He has repudiated the traditional philosophical justification of slavery, but he has not considered the
consequences of his own judgment. He has not drawn out in this connexion that distinction between
the original condition of things and the conventions of human society which is, as we venture to
think, the first meaning of the distinction made by Ulpian and the other lawyers of his school
between the jus naturale and the jus gentium. On the other hand, his conception of organised society
in relation to nature is well developed and clearly applied. He conceives of society as being natural to
man, and of social organisation as needing to conform itself to certain principles of justice and
certain characteristics of human nature, if it is to be legitimate. The State must be just and must also
provide for liberty.

Cicero’s conception of nature and natural law has then its ambiguities and perhaps its
incoherencies, but it is evident that it is round this conception of nature that his philosophy of society
revolves. “Ex natura vivere summum bonum”, to live according to nature is the highest good, he
says; nature is the guide of man, the true test of justice and goodness. But nature is not found by man
in solitude or in misanthropy, but in the society and the love of his fellow-man.
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CHAPTER II
THE POLITICAL THEORY OF SENECA

When we turn from Cicero to Seneca we find ourselves in an atmosphere of a somewhat new
kind. The change from the Republic to the Empire necessarily brought with it certain changes in the
idea of the State, but, what is perhaps more than this, we find in Seneca a professed philosopher of
one definite school, who tries to adjust his views of life and of society to the general conceptions of
that school. Seneca may not be a very profound philosopher; it is very possible to feel that he often
mistakes rhetorical sentiment for profound ethical emotion, and that he has little of that power of
critical analysis which might have given seriousness and force to his opinions: he is too much
pleased with the fine sound of his own sentiments to examine them very carefully, and carry them
out to their conclusions. But still, he does represent to us in a literary form, always interesting and
sometimes forcible, the theory of life and society of the Stoic schools of his time, and he presents
them with a certain coherence and consequence which differs not a little from Cicero’s expression of
the preferences of a well-mannered and honourable-minded philosophical amateur. And yet, after all,
while there are important differences between Cicero and Seneca in political theory, we think that
they are governed by the same general conceptions, that they illustrate different forms of the same
attitude to the theory of society.

It is somewhat curious to find that Seneca rarely if at all refers to natural law, that he nowhere
discusses the conception of law as related to some general principle of life and the world. We think
that this does not mean that he has a conception of things different in this respect from Cicero. For
while he does not use the phrase “natural law”, the phrase “nature” seems to occupy much the same
place in his mind. To live according to his nature is the command of reason to man. It is nature which
teaches a man the true method of life. Anger is foolish, for it is not natural. Nature is the test of
goodness, everything which is good is according to nature, though there may be things in nature too
trifling to deserve the name of good. Nature is that which is perpetual, unchanging: that which is
variable cannot be truly natural.

We may at least gather from these phrases that Seneca looks upon nature as being or
containing a principle which is the test of truth and goodness, to which man must conform himself if
he would find the true method and quality of life. In the main he seems to conceive of it as the
permanent principle and end of life, not as identical with its primitive forms. We shall have to
consider the question presently in relation to his conception of the primitive character of society, and
we shall see then that while he may occasionally at least use the word “nature” as representing the
primitive, yet his general tendency is to look upon the completest perfection of human nature in a
developed society as being the true “nature” in man.

The conception of human nature in Seneca’s writings is very similar to that which we have
studied in Cicero. The conception of the equality of human nature is continued and developed in
greater detail, but on the same lines as in Cicero’s writings. The slave is of the same nature as his
master, Seneca says, and he draws out this theory with real eloquence in the De Beneticiis. Some, he
says, have denied that a slave can confer a benefit upon his master. Those who think thus are
ignorant of the true principles of human nature. It is a man’s intention, not his position, which gives
the quality of a benefit to his action. Virtue can be attained by all, the free, the freedman, the slave,
the king, the exile: virtue cares nothing for house or fortune, but only seeks the man. A slave can be
just, brave, magnanimous. Again, we all have the same beginnings, the same origin; no one is in
truth nobler than another, except so far as his temper is more upright, his capacities better developed.
We are all descended from one common parent, the world; to this we must all trace our origin,
whether by splendid or by humble steps. It is fortune that makes a man a slave. Slavery is hateful to
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all men; the kindliness of a slave towards his master is therefore only the more admirable. And,
finally, slavery is after all only external, only affects the body of a man: he errs greatly who thinks
that the condition of slavery affects the whole man; his better part has nothing to do with it. The body
may belong to a master, the mind is its own (sui juris): it cannot be given into slavery.

These phrases may no doubt be said to be rhetorical, and it would be foolish to overpress their
practical significance, but at the same time they seem to complete the impression which Cicero’s
writings have given to us, of the great change which had come over the philosophical conception of
human nature. It may indeed be urged that Aristotle not only indicates that, even in his time, a
conception of the unnatural character of slavery was already current, but even that Aristotle himself
is somewhat uneasy in his judgment as to the institution. Still, Aristotle’s conception of the profound
differences in human nature had, as we have said, its basis in what might well appear to the Greek
mind the actual facts of life. Seneca’s treatment of human nature shows us again how completely the
Aristotelian view had gone; his view of human nature is in all essentials the view of modern times.
Nothing indeed could be more significant than the stress Seneca lays upon the freedom of the soul. It
is just where Aristotle found the ground and justification of slavery that Seneca finds the place of
unconguerable freedom; the body may be enslaved, the soul is free.

It must not be thought that this speculation upon slavery is wholly abstract, and has no
practical significance. When we consider the theories of the lawyers, we shall have occasion to
compare the development of their theory with the actual legal modifications of the condition of the
slave. It is worth while to compare Seneca’s theory of slavery with his conception of the relations of
master and slave in actual life. In one of his letters he deals with the question in detail. He represents
himself as having heard with pleasure from his friend that he lived on intimate terms with his slaves:
he finds that such conduct is eminently worthy of his good sense and learning. He bids him
remember that if they are slaves, they are humble friends, nay, rather, they are fellow slaves. This
man whom you call your slave is sprung from the same source, dwells under and rejoices in the same
heaven, breathes the same air, lives the same life, dies the same death as you: you might be the slave,
he the freeman. He is a slave, but perchance he is free in his soul. Who is not a slave? one man is in
bondage to his lusts, another to avarice, another to ambition, all men to their fears. Live with your
slaves kindly and courteously, admit them to your conversation, to your counsels, to your meals; let
your slave reverence you rather than fear you. Some may argue that your slaves will become your
clients rather than slaves, that the masters will lose their dignity; surely it is enough that the master
should receive the same honour as God, who is reverenced and loved. We may find much of merely
rhetorical sentiment in all this, but sentiment is only the reflection of the actual conditions and
tendencies of life. It has often been observed that, as Homan society lost its primitive vigour and
moral quality, it also grew more humane. Certainly the development of the humane sentiment is very
clear. Seneca then looks upon human nature as fundamentally the same in all: we again find that we
are close to the legal theory of the original and natural equality and liberty of men.

So far Seneca illustrates the same position as Cicero. But in his case these conceptions are
related to others, which Cicero either passes over or rejects. Behind the conventional institutions of
society there lay a condition in which these institutions had no place. Before the existing age there
was an age when men lived under other conditions, in other circumstances, an age which was called
the golden. In this primitive age men lived in happiness and in the enjoyment of each other’s society.
They were uncorrupt in nature, innocent, though not wise. They were lofty of soul, newly sprung
from the gods, but they were not perfect or completely developed in mind and soul. They were
innocent, but their innocence was rather the result of ignorance than of virtue; they had the material
out of which virtue could grow rather than virtue itself, for this properly only belongs to the soul
trained and taught and practised: men are born to virtue but not in possession of it. It is important to
notice these points in Seneca’s theory, for they serve to differentiate his position from that of some
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later theorists of the state of nature. In this primitive state men lived together in peace and happiness,
having all things in common; there was no private property. We may infer that there could have been
no slavery, and there was no coercive government. Order there was and that of the best kind, for men
followed nature without fail, and the best and wisest men were their rulers. They guided and directed
men for their good, and were gladly obeyed, as they commanded wisely and justly. The heaviest
punishment they could threaten was expulsion from their territories.

We have here a statement of that theory of the state of nature, which was to exercise a great
influence upon the whole character of political thought for nearly eighteen centuries. It is true that
the conception of the state of nature in Seneca is not the same as in some other writers; but the
importance of the theory for our inquiry lies not so much in the particular forms in which men held
it, as in the fact that in all forms it assumed a distinction between primitive and conventional
institutions which largely influenced the ideal and sometimes even the practical tendency of men’s
thoughts.

Seneca does not regard this primitive condition as one of perfection, rather as one of
innocence—we may say that he regards it as representing the undeveloped, not the developed,
“nature” of man—and he is thus in sharp contradiction to those who look upon this as the “natural”
condition in the full sense of the word. But still it was a state of happiness, of at least negative virtue
and goodness. Men passed out of it, not through the instinct of progress, but through the growth of
vice. As time passed, the primitive innocence disappeared; men became avaricious, and, dissatisfied
with the common enjoyment of the good things of the world, desired to hold them in their private
possession. Avarice rent the first happy society asunder. It resulted that even those who were made
wealthy became poor; for desiring to possess things for their own, they ceased to possess all things.
The rulers grew dissatisfied with their paternal rule; the lust of authority seized upon them, and the
kingship of the wise gave place to tyranny, so that men had to create laws which should control the
rulers.

Seneca thus looked upon the institutions of society as being the results of vice, of the
corruption of human nature: they are conventional institutions made necessary by the actual defects
of human nature rather than the natural conditions of ideal progress. This point is so important in
relation to later theory that it will be well to notice his conception of human nature somewhat more
fully. In another of his letters he discusses the proper characteristics of human nature. Man, he says,
is a rational animal; that is his peculiar quality, and reason bids man live according to this his true
nature, a thing which ought to be most easy, but is made difficult by that universal madness which
possesses mankind. And in another letter we find him carrying out this idea in sentences which
remind us forcibly of Christian theology. It was a true judgment, he says, of Epicurus, that the
beginning of salvation (salutis) is the recognition of sin. If a man does not recognise his faults, he
will not be corrected; it is idle to think of improvement while a man confuses his evil with good.
Therefore let a man accuse himself, judge himself.

We have already seen in Cicero some traces of this theory of the corruption or faultiness of
human nature; in Seneca it is more clearly and explicitly drawn out. And if we now put this together
with his theory of primitive human life, we see that Seneca’s view is, in all important points, the
same as that of the Christian Fathers, that man was once innocent and happy, but has grown corrupt.
And, further, we find that what Cicero only suggests as the cause of the subjection of man to man,
Seneca holds of the great institutions of society, property and coercive government, namely, that they
are the consequences of and the remedies for vice. Private property is a necessary condition of a
social order in which few men can rival Diogenes in his contempt for all wealth, and the best thing is
that a man should have enough to keep him from poverty, but not so much as to remove him far from
it. And in the same way organised government and law is a necessary protection against tyranny.
Seneca, that is, seems clearly to draw a sharp distinction between the conditions suitable to man, had
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he continued innocent, and those which are adapted to the actual facts of the perversion and
corruption of human nature. The great institutions of organised society are conventions adapted to
the latter conditions, good as remedies, but not properly to be called good in themselves. The
coercive state is a great institution to which, as we shall presently see, men owe their service; but its
actual form is not so much a consequence of man’s true nature as a remedy for his corrupted nature.

So far Seneca’s view is on the whole clear, perplexed only by the intrusion of the perpetual
paradox of the promotion of good through evil; for it must be carefully borne in mind that Seneca’s
primitive man, though innocent and happy, had no true virtue, while man as we know him is
oppressed by vice and misery, but is yet capable of virtue. But here we come to a point in Seneca’s
theory which requires careful notice, if we are not to misapprehend him, and in which also we find
interesting matter for comparison with certain tendencies in the theory and practice of Christianity.
Seneca uses phrases of great force and plainness to emphasise the conception of the self-sufficiency
of the truly wise man. No one can either injure or benefit the wise man; there is nothing which the
wise man would care to receive. Just as the divine order can neither, be helped nor injured, so is it
with the wise man: the wise man is, except for his mortality, like to God Himself. It is only in some
general, outward, and loose sense that it may be said that the wise man can receive a benefit.

The conception of the self-sufficiency of the wise man had apparently developed in the later
schools of philosophy, and at first sight it would seem as though this conception would necessarily
greatly affect the conception of the relation of the individual to society. It seems clear that Epicurus
and his school had applied it so as to destroy the notion of the necessary duty of the individual to
society; but it is also quite clear that the Stoic writers had very clearly and emphatically repudiated
the Epicurean view upon the latter point, and that, while generally maintaining the conception that
the philosopher was independent of the help of society, they taught the imperative duty of serving
society.

We should venture to suggest that this fact is closely connected with the character of the Stoic
ethical ideas, at least as they are represented by Seneca. In one of his letters Seneca, discussing the
nature of liberal studies, seems to deny any value to those which are not related to the moral life;3 his
tone indeed is curiously like that of many religious writers on education. Seneca seems undoubtedly
to look upon knowledge as advantageous only so far as it tends to make man better. He looks upon
the philosophic life of meditation as the highest life; but he justifies the view by the argument that in
the long-run it is the philosopher with his contemplation of nature and goodness who does most for
the service of mankind. Nature, he says, meant that man should both act and contemplate, and indeed
men do both, for there is no contemplation without action.

The wise man, therefore, in Seneca’s view may give his time to contemplation, but this does
not mean that he is exempt from the obligation to the service of society. There is in Seneca’s mind no
real inconsistency between his view of the self-sufficiency of the wise man and his general theory of
the relation of man to society. He has given ample expression to this theory in several treatises. Man
is by nature drawn to love his fellow-man: man is born to mutual service or helpfulness. The Stoic
doctrine is that man is a social animal, born to serve the common good; and in his definition of the
highest good in his treatise on the Blessed Life it is interesting to observe that the temper of mind
which constitutes this includes the qualities of humanity and helpfulness. The highest good is a
temper which despises the accidents of life, which rejoices in virtue, or, the unconquerable temper of
a man experienced in life, tranquil in action, of a great humanity and care for those with whom he is
concerned. Seneca is clear in maintaining that man is born to live in society and to serve it: his
necessities may not drive him to this, but the true disposition of soul will do so.

The wise man, therefore, is driven to take his share in the work of society and, if it is possible,
of the State. Part of a treatise which he devoted to this subject, the ‘De Otio’, has come down to us,
and furnishes us with a fairly complete picture of the current opinions on the subject. There was
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evidently a very clear difference between the Stoics and Epicureans upon the subject. Epicurus had
said, “The wise man will not take part in the business of the commonwealth, unless some special
cause should arise”. Zeno, on the other hand, had said, “The wise man should take part in the
business of the commonwealth, unless some special cause should prevent him”. Seneca admits that
there may be conditions of public life which make it impossible for the wise man to do any good in
public affairs, and in such a case he will withdraw from them. But even this does not mean that he
will cease to serve the State. The philosopher and moral teacher serve the commonwealth as well as
the politician; even under the thirty tyrants Socrates was able to be of use to the Republic. The true
rule of man’s life is that he should be of use to his fellow-men, if possible to many; if this cannot be,
then to a few at least of his neighbours. If even this is impossible, then let a man improve himself, for
in doing this he is really working for the public good, for just as a man who depraves himself
defrauds others of the good he might have done them, so a man who studies his own improvement
really serves others, because he is rendering himself capable of being of use to them.

Seneca then clearly maintains that the wise man is constantly bound to the service of society,
and even if possible to that of the State. But he bids men remember, if it seems impossible to serve
the State, that there are after all two commonwealths, the one that of the State in which we are born,
the other the greater commonwealth of which the gods are members as well as men, a
commonwealth whose bounds are only to be measured with the circuit of the sun; and he doubts
whether the greater commonwealth may not be best served in retirement, in philosophic meditation
upon virtue, upon God and the world. Such philosophic meditation is itself action; nature calls us
both to act and to contemplate, and this contemplation cannot be without action. Zeno and
Chrysippus worked more for mankind than if they had led the armies of a nation or held its offices or
made its laws: they made laws not for one state but for mankind. This conception of the universal
commonwealth is interesting and suggestive, in its relation to the theory of human nature, which we
have already considered. We may perhaps feel that Seneca’s mode of handling the subject suggests
to our minds some doubt whether his hold upon the conception of the organic relation of human
nature and progress to the organised society of the State is quite certain. Had the materials been more
abundant, it would have been interesting to consider its relation to such a conception as that of
Origen, who defends the Christians against Celsus, who blamed them for their reluctance to take
office and bear arms: he urges that they are members of another society, and that their service in the
Church of God is directed towards the salvation of mankind. There have, no doubt, been always
traceable in the political theory of mediaeval and modern times two tendencies of thought, the one
national, the other cosmopolitan, and though it is perfectly true that these ideas are not incompatible
with each other, yet historically they have sometimes come into conflict.

Seneca, then, has a very clear general view as to the necessity of the State, of its fundamental
importance in human life: he is even anxious to clear the philosophers of his time of the charge
which seems to have been commonly made against them, that they were disloyal, or at least
indifferent, to the State; he urges that no men are more grateful to the State than the philosophers, for
it is under its protection that they are able to enjoy leisure for philosophic meditation. He fully
recognises that the State is necessary under the actual conditions of human nature, if only as a
remedy for the corruption of human nature.

With regard to the conception of liberty and the best form of government Seneca seems to
waver and hesitate. If Lactantius is correct in attributing to Seneca a fragment which he has
preserved, he gives an account of the expulsion of the Tarquins, representing it as due to the hatred
of slavery, and says that the Roman people determined to make the law rather than the king supreme.
The Roman Commonwealth reached its maturity under this free government; but at last, when it had
conquered the world, it turned its arms upon itself and finally returned as to a second childhood
under the rule of one man. Rome lost its liberty, and its old age was so infirm that it could not stand
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without the support of a master. The same conception of the end of the Republic is presented in
another place, where Seneca praises Cato, who, when his sword could not give his country liberty,
turned it upon himself and so liberated himself; and again, when he speaks of the same Cato as
having struggled to maintain the tottering commonwealth, and when it fell, as falling with it—for
Cato did not survive liberty, nor liberty Cato. In these passages Seneca seems to think of liberty as
being related to a certain form of government, and that this government is the only one suited to the
character of a mature nation.

But in another treatise Seneca’s tone is markedly different. He speaks indeed in praise and
admiration of Brutus; but adds that in slaying Caesar he greatly erred, both as a philosopher and as a
practical statesman. Brutus had forgotten the Stoic doctrine when he allowed himself to be terrified
by the mere name of king, for the best form of State is the just monarchy. And he showed himself a
man of little insight into the actual conditions of Roman Society, when he refused to recognise that
the ancient character of the Roman people was gone, and that men were contending not as to whether
they should be subjected to some one man, but only as to whom they should serve. Seneca gives us
to understand that the technical Stoic doctrine of government, like the Aristotelian, treated the form
of government as being a matter of indifference so long as its end was just; and the contrast with
Cicero’s view is at least worth noting.

His acquiescence in the practical necessities of Roman life is also worth observing, and we
may reasonably connect with this a very interesting treatment of the place of the Emperor in the
State, which we find in the ‘De Clementia’. Seneca is recommending clemency to the Emperor, and
appeals to his sense of responsibility, to the magnanimity of soul which so great an office requires.
The Prince should show himself such towards his subjects as he would wish the gods to be towards
himself. He should remember that he out of all mankind has been chosen to act in the place of the
gods: the life and death, the fate and lot, of all men are in his hands. He is the source of the laws
which he has drawn out of darkness and obscurity, and he will keep himself as though he were to
render an account to those laws. The ruler, whether he is called prince or king, or by whatever other
name he is known, is the very soul and life of the commonwealth. He is the bond which keeps the
State together, and to his protection, therefore, all the people will devote themselves. Nothing can
check his anger, not even those who suffer under his sentences will resist; how great then will be his
magnanimity if he restrains himself and uses his power well and gently.

These phrases are evidently rhetorical, and it would be unwise to insist too much upon them;
but their recognition of absolutism, and their tendency to think of this as resting in some sense upon
the divine providence, are at least worth noticing. When we come to discuss the theories of the
Christian Fathers, we shall have to consider very carefully this theory of the divine source of
government and the divine authority of the ruler. It would be going too far to say that Seneca has any
clearly defined conception of this kind in his mind; but it is at least interesting to observe his
tendency towards this, and it may very well be compared with a similar tendency in Pliny’s
Panegyricus.

When we look back and try to sum up the general results of our examination of Seneca’s
political theory, we see that the most important difference between him and Cicero is to be found in
his developed theory of the primitive state of innocence, the state before the conventional institutions
of society existed, and the consequent theory that these institutions are only the results of, and the
remedies for, the vices of human nature. In the course of our investigation we shall have to consider
the history of this theory, to pursue it through many forms. We must again observe that, in Seneca’s
judgment, the fact that the innocent and unconventional state was primitive does not at all mean that
it was the complete expression of the true nature of man; on the contrary, while we must admit such
an occasional ambiguity in his use of the phrase “nature” as we have pointed out, it is quite evident
that Seneca conceived of the primitive state as being one in which man was yet undeveloped and
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imperfect, and that, while the actually existing conditions of society may be unnatural in so far as
they arise from the vices and perversions of human nature, yet they are natural in so far as they are
the methods by which man may, under the actual conditions of life, go forward and advance towards

perfection.
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PART II
THE POLITICAL THEORY OF THE ROMAN LAWYERS

CHAPTER Il
THE THEORY OF THE LAW OF NATURE

We have in the previous chapters attempted to examine the general character of political theory
in the first century before Christ, and the first century after, in order that we may be better able to
understand the historical position and significance of the conceptions of the Roman Lawyers of the
Digest and the Institutes of Justinian, and the Christian Fathers from the first to the seventh century.
It will not be doubted by any one who is acquainted with the political theory of the mediaeval writers
that their conceptions are based in large measure upon the Lawyers and the Fathers. They may often
cite these in a very external and mechanical fashion, and, as we hope to show later, their political
theory is as much affected by, and as closely related to, the actual conditions of their own times, as
any other living system of political thought, yet the descent of their theories from those of the
Lawyers and Fathers is unmistakable.

In this section of our work we propose to examine the general character of the political theory
of the lawyers. We cannot usefully approach the Fathers until we have done this, for it is clear that
the theory of the Fathers is primarily derived from that current in their time. We shall have to
consider how far these general conceptions of their time are modified under the influence of strictly
Christian or Jewish conceptions, but we think it is certain that the general structure of their theory is
in no way original. How much they may have derived directly from the lawyers it may be difficult to
say, but we must study the lawyers in order that we may come to some conclusion as to the general
character of the political theory of the Empire apart from Christian influence. The Digest and the
Institutes of Gaius and Justinian are the best guides which we have for this inquiry, while it may be
true that there are a good many points in which the Fathers may be thought to be nearer the general
opinion of their time than the lawyers.

It has been sometimes supposed that the jurists are in the main disciples of one philosophical
school—that they do more or less consistently adhere to the Stoic tradition. We venture to think that
there is no sufficient evidence for such a judgment, that there is no sufficient reason for saying of the
lawyers as a body that they belong quite distinctively to any one philosophical school. It is indeed
possible that some of the lawyers came nearer to this position than others; the obvious divergence
among the lawyers on the great question of the jus naturals may have some relation to disputes which
are rather philosophical than legal. But in the main it would seem that it is best to regard the lawyers
not as professed philosophers but rather as intelligent and able men, who when they turned from the
sufficiently engrossing practical work of the interpretation and application of law to the changing
conditions of Roman Society and speculated upon the foundations of Society and social life, took up
the conceptions current among educated men without very carefully inquiring how far these were the
doctrines of one school of philosophers rather than of another. Indeed one is more than half disposed
to think that Ulpian, who, if any jurist, might be thought to show a speculative turn, intends to
depreciate philosophy, when he somewhat pointedly contrasts the true philosophy of the lawyer as
such, the study of justice, of the lawful and the unlawful, of the method of deterring men from evil
and drawing them to good, with some feigned and presumably unprofitable system, which he does
not further define. At the same time, it is true that in some very important points the Jurists seem to
follow a tradition which is the same as that of the Stoics, that their conception of justice and of the
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nature of law is obviously related to that of the Stoics and opposed to such views as those of
Epicurus and the later Academics.

The lawyers, then, are not, properly speaking, philosophers, or even political philosophers.
There is little or no trace in their work of original reflection upon the nature of Society and its
institutions; they seem to use the commonplaces of the political thought of their time just as any
intelligent man might use those of the present day: natural law and natural equality do not perhaps
mean much more to them than evolution or progress mean to the modern politician. But it must at the
same time be recognised that the use which they made of certain conceptions not only serves to show
us the general tendencies of political thought in their time, but did much to give those conceptions a
clearness and precision which hitherto they had scarcely possessed.

We are fortunate in being able to examine the political theory of the Roman Lawyers at two
distinct periods, widely separated from each other in time. In Justinian’s Digest are preserved
fragments of the work of the great lawyers of the second and the early years of the third century, and
in the Institutes of Justinian we have a handbook of law drawn up by the lawyers of Justinian’s Court
in the sixth century. In the Code we have a collection of the most important Imperial constitutions
belonging to the period from Hadrian to Justinian, which serve in some measure to illustrate the
principles of law expounded in the Digest and Institutes. We are thus able to study the political
theory of the lawyers, not as a thing fixed and unalterable, but as living and changing; we are able to
some extent to discover which of the various legal theories of the second century did as a matter of
fact dominate the general course of thought: for though it is true that the writers of the Institutes
seem almost nervously anxious to combine the most divergent views of the great lawyers of the
second and third centuries into one whole, yet they are unable to prevent us from concluding with
some reasonable confidence as to the character of their own opinions. We are also able within the
second and third centuries to trace in some measure the course of political theory and to study the
conflict of opinion between various legal schools. The selections of which the Digest is made up are
fortunately always cited with the names of the authors, and though Justinian warns us that by his
authority the compilers of the Digest were empowered to omit, and even alter, anything that seemed
to them unwise or erroneous in the ancient writers, yet we have no reason to think that this power
was very largely exercised. We are able in a few cases, especially in that of Gaius, whose Institutes
have been preserved for us, to compare the original work of the great lawyers with the selections of
the Digest; and though, as we shall have occasion to notice, some changes seem to have been made,
yet our impression is that the compilers of the Digest did not avail themselves greatly of this
authority to alter the selections which they made, at least on those matters with which we are here
concerned.

The first subject which requires our attention when we approach the political theory of the
lawyers is their theory of natural law, its relation to the law of nations and to the civil law. The
subject is certainly perplexed and difficult, for we may doubt whether any of the lawyers had very
clear conceptions upon the matter, and it has been rendered even more obscure by the attempt of the
compilers of Justinian’s Institutes to combine conceptions of the subject which are really incoherent,
if not contradictory. There is no doubt that we find in the great lawyers of the second and third
centuries not one view, but two. There can be no reasonable doubt that Gaius in the middle of the
second century recognised no opposition between the jus naturale and the jus gentium; while Ulpian
at the end of the second century sharply distinguishes the one from the other. We shall endeavour to
point out what we think to be the significance of this change of view and the reasons which convince
us that the view of Ulpian is that which ultimately prevailed and so became the foundation of the
mediaeval theory upon the subject.

We cannot approach the subject better than by examining the views of Gaius upon the jus
gentium. In the first words of his Institutes, which are also embodied in the Digest, there are two
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propositions which are of the greatest importance: the first, that the jus gentium is universal,
embodies principles which are recognised by all mankind; the second, that these principles have been
taught men by naturalis ratio. We must turn to other passages for additional details with regard to
the jus gentium. In a section of the Digest taken from a work of Gaius which has not been preserved,
and in which Gaius discussed the origin of property in various things, we have the important
statement that the jus gentium is coeval with the human race,—embodies those principles which
from the first beginnings of human life were taught to mankind by their natural reason. In a third
passage Gaius connects with the jus gentium another quality of great importance. Property by
“tradition”, he says, belongs to the jus gentium, and is clearly consistent with natural equity.

When we put together these various conceptions which Gaius connects with the jus gentium,
we see that he conceives of it as that body of principles or laws which men have always learned from
their reason to recognise as useful and just. The jus gentium is primitive, universal, rational, and
equitable.

Gaius does not often use the phrase jus naturale, but from those passages in his writings where
it occurs we conclude that it has much the same meaning to him as ratio naturalis. In his Institutes he
speaks in one sentence of property as being alienated and transferred by “tradition” under the jus
naturale, and in the next, refers to this as agreeable to naturalis ratio. There is no trace in any writing
of Gaius which has survived to us of any opposition between the jus gentium and the jus naturale;
such an opposition would indeed seem to be wholly incompatible with: the character of the jus
gentium as he conceives it.

It would seem, then, that the jus gentium of Gaius is not greatly different from natural law as
we have seen that Cicero understood it, except that, as we may perhaps say, Cicero is thinking of this
as a part of the eternal law of God, while Gaius is only thinking of law in relation to the world. But
they agree in thinking of law as a rational and just principle of life which is not enacted by men, but
is the expression of the universal and natural reason and sense of justice. The theory of law which is
held by Gaius, then, is not limited to the conception of the positive law of any one state, but is
founded upon a conception of law, universal, primitive, and rational. We shall see later that the civil
law of any particular state is at least in some measure dominated by this general principle of law.

We may infer that Gaius is, like Cicero, a follower of the Stoic theory of law and justice,
regarding them not as something which men create for their own utility, but as something which they
learn. Law in its general sense does not express the will of man, but is rather that which he rationally
apprehends and obeys. The conception of the jus gentium which we derive from an examination of
these passages of Gaius is the same as that expressed in the definition of the jus naturale, which
Paulus, a lawyer of somewhat later date, gives us. We have no reason to think that Paulus drew any
distinction between the jus naturale and the jus gentium,—we have no evidence that he did so; and in
any case this definition does not seem to take any such distinction into account, and indeed seems
clearly, at least for the purpose in hand, to exclude it.

Gaius then recognises no distinction between the jus naturale and the jus gentium. In the
beginning of the third century we find three lawyers who do clearly oppose the jus gentium to the jus
naturale or natum. Tryphoninus says that liberty belongs to the jus naturale, and that lordship was
introduced from the jus gentium. Florentinus asserts that slavery is an institution of the jus gentium,
by which one man is, contrary to nature, subjected to another. Ulpian expresses the same opposition
when he says that the manumission of slaves belongs to the jus gentium, for by the jus naturale all
men were born free and slavery was unknown; but when slavery came in by the jus gentium, then
manumission also came in. Ulpian has also drawn out the distinction between the jus gentium and the
jus naturale in set terms. Private law, he says, is tripartite—it is gathered from natural precepts, or
those of nations, or civil laws; there are three kinds of jus, the jus naturale, the jus gentium, and the
jus civile. And he goes on to define their several characters. The jus naturale is that which nature has
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taught all animals; it is not peculiar to the human race, but belongs to all animals. From this law
springs the union of male and female, the procreation and bringing up of children. The jus gentium,
on the other hand, is that law which the nations of mankind observe: this is different from natural
law, inasmuch as that belongs to all animals, while this is peculiar to men.

In considering this subject we must be careful to keep clearly apart the two points suggested by
these phrases of Ulpian: first, the definite separation of the jus naturale from the jus gentium, which
is common to the three jurists; and secondly, Ulpian’s definition of the jus naturale, which is
peculiar to himself. The first is clear and distinct; whatever may be the character of the difference,
the fact of the difference is something quite unambiguous. We cannot say the same with regard to his
definition of the jus naturale.

As Ulpian presents this here, the jus naturale would seem to be something of the nature of the
general instinct of animals, not properly speaking rational or ethical; while he does not actually
contrast the rational character of the jus gentium with the irrational instinct of the jus naturale, at
least he says that it is peculiar to men. To consider the definition fully, we must notice Ulpian’s use
of the phrases Natural Law and Nature in other places. The first passage where the phrase recurs is
that to which we have already referred, in which he tells us that manumission is an institution of the
jus gentium, for by natural law all men were born free. Another passage which may very well be
compared with this we find in the fiftieth book of the Digest. In this Ulpian says, that as far as
concerns the civil law slaves are held pro nullis; but this is not so by natural law, for as far as natural
law is concerned all men are equal. In another place he says that a man seems “naturaliter” to possess
that of which he has the usufruct; and again, that nothing is so natural as that an agreement should be
dissolved by the same method as that by which it was made; and in another passage still he says that
it is by nature just that a man should enjoy another man’s liberality only so long as the donor wishes.

We do not feel very clear as to the judgment which ought to be pronounced on the meaning of
natural law and nature in these passages: they are not perhaps absolutely inconsistent with the
character of the precise definition we have already quoted, but yet they leave with us the impression
that they do not quite correspond with it. When Ulpian says that by natural law men were once free
and are still equal, it scarcely seems adequate to explain this as meaning that as far as their animal
instinct was concerned they were free and equal, but by a rational system of order they are unequal
and some are slaves of others. We doubt whether Ulpian had really arrived at a complete and
coherent conception of the law of nature: it would rather seem that he had for some reason judged
that some distinction between the law of nature and the law of nations should be made, but that he
was not very clear as to the nature of the distinction.

We do not get much help towards understanding this distinction from the other jurists. We
have seen that Florentinus and Tryphoninus make the same distinction as Ulpian, but we do not
possess any definition either of the jus naturale or the jus gentium written by them. We can only say
that the character of the opposition between the jus gentium and the jus naturale or natura, as they
present it, does not suggest that they understood jus naturale or natura to be equivalent to an animal
instinct. Of the other jurists of the second century, as far as the fragments of their work enable us to
judge, some appear to make no distinction between the jus naturale and the jus gentium, while others
give us no indication of their view. Marcianus and Paulus seem to know nothing of the distinction;
Pomponius uses the phrase jus naturae, but does not define it.

So far, then, as the lawyers of the second and third centuries are concerned, we cannot say that
we can get a clear light upon the nature of the distinction between the Law of Nature and the Law of
Nations: the fact of the distinction is clear, the ground of the distinction remains somewhat uncertain.
We think that we can find an explanation of this with the help of a passage cited in the Digest from
the writings of a jurist of the fourth century, a passage in the Institutes of Justinian, and the definition
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of the jus naturale and the jus gentium, given by St Isidore of Seville, a Christian writer of the
beginning of the seventh century.

There is preserved in the Digest a passage from the writings of Hermogenianus, a jurist of the
time of Constantine, which is undoubtedly interesting, though not free from ambiguities. We have
here a list of institutions which come under the jus gentium, and we have the strong impression that
Hermogenianus is contrasting these with other institutions which belong to the jus naturale or giving
an account of the origin of institutions which had no existence under the jus naturale. This
impression is difficult to resist when we compare with Hermogenianus the other passages to which
we have just referred.

In the first of these the compilers of the Institutes, after giving an account of the jus naturale,
the jus gentium, and the jus civile, come back to the subject of the jus gentium and explain that it is a
system of law common to all mankind and represents the experience of the human race, for in
process of time wars, captivities, and slavery arose, and these are contrary to the jus naturale. We
cannot say that the writers of the Institutes had the passage of Hermogenianus immediately before
them, but there is certainly a considerable correspondence of thought between their words and his.

St Isidore also defines the jus naturale and the jus civile, and then comes to the jus gentium,
and gives us a list of the institutions which belong to this, such as wars, captivities, slavery, treaties
of peace, &c. Again, we cannot say that St Isidore’s definition is founded upon the passage from
Hermogenianus, but at least it seems to us clearly to belong to the same tradition and to be closely
related to the passage in the Institutes.

The impression which these passages leave upon us is this: that the writers have present to
their minds some primitive circumstances, some primeval or natural institutions of the human race,
as distinguished from even the oldest and most universal conventional institutions of human society.
St Isidore indeed describes the jus naturale as that which is held “instinctu naturee, non constitutione
aliqua.” We think that the position of Ulpian, Florentinus, and Tryphoninus may legitimately be
interpreted with their assistance. We should suggest that the cause which produced the theory of a
law behind the universal law of all nations was a judgment, that some at least of the institutions
which were as a matter of fact universal, and were reckoned to belong to the jus gentium, could not
be looked upon as, properly speaking, primitive or natural in the full sense of the word. We venture
to think that here we trace the influence of that mode of thought about the primitive conditions of
human life which we have seen in Seneca, and which we may gather was representative of the
general character of at least some Stoic theories.

Ulpian clearly conceived of man as having originally been free, and maintained that slavery
only came in later. That is, with respect at least to the institution of slavery he has in his mind some
primitive state, before this conventional institution was introduced. Florentinus and Tryphoninus do
not throw any clear light on the subject, but they seem to agree with Ulpian. There are no direct
references, so far as we have been able to see, in the lawyers of the Digest to a primitive state of
nature; but we think that this is really implied in the attitude of Ulpian, Florentinus, and Tryphoninus
to slavery. We should suggest that it is in connexion with this that the distinction between the jus
naturale and the jus gentium arose. The passage from Hermogenianus which we have already cited
seems to us to belong to a further development of the same theory. We shall see in a later chapter
that there can be no doubt that the Christian Fathers generally accept the theory of the primitive state
of nature in which the conventional institutions of society did not yet exist, while they give this
theory a peculiar turn by bringing it into connexion with the theory of the fall.

We think therefore that the distinction made by Ulpian between the jus naturale and the jus
gentium is really connected, though Ulpian may not have been fully conscious of the fact, with a
tendency to conceive of some state of nature as lying behind the actual conditions of human life.
Ulpian’s definition of the jus naturale is not governed by this mode of thought; but we would
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suggest that this should be taken mainly as illustrating the fact that he had not arrived at any very
clear conception of the whole subject. At least, whatever doubt we may continue to feel as to the true
significance of Ulpian’s distinction and definition, there can be little doubt that the tendency of legal
theory was towards the distinction between the primitive and the conventional of which we have
spoken. The Institutes of Justinian not only reproduce Ulpian’s tripartite definition of jus, but in the
passage we have already cited they more or less definitely give us an account of the process through
which the institutions of the jus gentium came into existence.

What the ultimate significance of this theory of natural law, as embodying the primitive
principles of human life, was to be, we shall have occasion to consider later: we shall see in the
Christian Fathers that the natural law represents a body of principles more or less ideal and adapted
to a state of innocence, but not therefore related to the actually existing condition of imperfection.
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CHAPTER IV
SLAVERY AND PROPERTY

In considering the subject of natural law and the law of nations we have cited many of the
passages which relate to the theory of slavery and equality. But the subject is one of such importance
that even at the risk of some repetition we must examine some of these over again. We have seen that
there is no point in which the Aristotelian mode of thought is more sharply contrasted with that of
Cicero and Seneca than in the treatment of the equality of human nature. We have suggested that this
change in the conception of the actual conditions of human nature can be accounted for in large
measure by the new experience of the cosmopolitan Empires, by the fact that the Greeks in
impressing their culture upon the countries of the Mediterranean seaboard discovered that after all
the barbarian was possessed of reason and capable of virtue and of culture. However the change of
conception may have taken place, there is no doubt that it did come about, there is no doubt that both
Cicero and Seneca bear evidence to the fact that the older view was disappearing. It is of great
importance to make ourselves clear upon the position of the Roman lawyers with regard to this
matter: we may well imagine that the technical lawyers would be the last to yield to the new views,
the most conservative of conceptions relating to so great and fundamental a social institution as that
of slavery.

When we examine the writers of the ‘Digest’ in their chronological order, we discover that the
appearance of the distinction, which we have been considering, between the natural law and the law
of nations corresponds in point of time with the appearance of certain new phrases about human
nature, with the dogmatic assertion of natural liberty and equality. It must not be supposed, however,
that the older jurists of the Digest show us any trace of a belief that slavery is founded upon natural
inequality. If they are silent on the theory of natural equality, they are equally silent, so far as we
have found, on the opposite theory.

Gaius nowhere gives us any complete account of the origin of slavery. He assumes the
distinction between the slave and the freeman as being one of primary importance in the
classification of the law of persons, and he gives us an account of the legal position of the slave and
says that the slave is in potestate, and that this condition of slavery exists under the jus gentium, that
everywhere the masters have the power of life and death over their slaves, and that whatever the
slave acquires belongs to his master. In another passage of the Digest he is cited as laying it down
that slavery arises from capture in war. This is the only explanation of the origin of slavery which
Gaius gave, so far at least as the evidence of his remains goes. Marcianus, a later jurist, is cited in the
Digest as laying it down that slaves come into our possession by the jus gentium when they are
captured in war or are born of our slave women. We may conjecture that his statement would
represent the views of Gaius as well as of himself. These jurists then look upon slavery as an
institution of the jus gentium, and taking into account what Gaius meant by the jus gentium, we infer
that they looked upon the institution as rational and just; but they must not therefore be understood to
hold the same views with regard to the inequality of human nature as Aristotle. Indeed it is
noticeable enough that they have no explanation to offer of the origin of the institution, except as
connected with war.

When we come to Ulpian, Tryphoninus, and Florentinus at the close of the second century, we
find that remarkable turn of theory whose expression we have already noticed in considering the
meaning of “natural law.” It will be as well to put together these phrases in this new connexion. In
the first place we may perhaps put the famous phrase of Ulpian: “Quod ad jus naturale attinet, omnes
homines sequales sunt.” It is just possible that this phrase is a little more technical than might at first
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sight appear, for Ulpian is evidently discussing the legal position of the slave, and the equality of
which he speaks may conceivably have had primarily a technical signification, as equal in position
before the law. Still, the phrase is very noteworthy in its bold and direct character. The impression it
makes is not weakened but rather confirmed when we turn to his equally famous phrase, “cum jure
naturali omnes liberi nascerentur.” Slavery had no place under the jus naturale, but came in under
the jus gentium. By the law of nature men were free and equal.

When we turn to Florentinus we feel that this conception of the natural freedom of man is
again confirmed. Slavery is an institution of the jus gentium and contrary to nature. We even seem to
trace a half-apologetic tone in the famous explanation of the name “servus” which Florentinus adds.
The slave is called so because he is preserved alive and not slain as he might be by the laws of war.
Tryphoninus, again, expresses the same judgment with great clearness, when he says that liberty
belongs to natural law, lordship was introduced by the jus gentium.

It may be urged that these are meaningless phrases, illustrating only the progress of an
unpractical, sentimental speculation, which had no relation to the actual conditions of life. We think
that this would be an exaggerated mode of speaking. These sentiments, just as those of Cicero and
Seneca, were indeed held by men of whom we may fairly say that they never dreamed of overturning
the actually existing conditions of society which were founded upon the institution of slavery, but
that is not the same thing as to say that their phrases were meaningless and had no relation to the
actual facts of life. We have seen that the sentiment of human equality was the result of the actual
experience of the Mediterranean world,—that it only represents in theory an experience in fact. We
venture to think that the theory of equality could not but react upon the theory of slavery, could not
but alter the judgment of men as to its origin; and when we turn to examine the actual conditions of
slavery as they are illustrated in the Roman Jurisprudence, we see that the change of theory was at
least parallel with a change in the conditions of slavery.

If we turn back to that phrase of Gaius in which, as we have already seen, he describes the
legal condition of the slave, we shall find it useful to notice that the words to which we have referred
are followed by a sentence in which he tells us that the unrestricted power of the master over his
slave, of which he has just spoken, did not any longer exist within the Roman Empire, and that all
excessive cruelty on the part of the master was prohibited. In the Digest, where these words are
quoted, the compilers seem to have inserted “legibus cognita” after “sine causa” and to have read
“puniri” for “teneri”, changes which are interesting as exhibiting the tendency to a growing
strictness.

It is certainly worth noticing that the Roman Law had thus begun to limit the strict rights of the
master and to interfere in the condition of the slave. In other references in the Digest we can trace
this tendency back to the middle of the first century. Modestinus tells us that, by an edict of the
Emperor Claudius, if a slave were deserted by his master on account of his suffering from severe
illness, he was to receive his freedom; and that Vespasian decreed the liberation of slave women
whose masters prostituted them, when they had been sold under the condition that they should not be
prostituted. Ulpian says that Hadrian had banished for five years a certain lady, who on the very
slightest grounds had outrageously ill-treated her slave women.

Ulpian gives us at length a rescript of Antoninus Pius which, as he understands it, defines the
law in the case of a master outrageously ill-treating his slaves or driving them to unchastity. The
Emperor is anxious not to interfere with the rights of masters, but he judges that it is to their interest
that those who are unjustly ill-treated should be protected, and he therefore, in a particular case
referred to, orders that the slaves who had fled to the Emperor’s statue—if it was found that they had
been treated with greater severity than was just, or had been infamously injured—should be sold, and
not restored to their masters.
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It is natural and reasonable to connect these tendencies of the Roman jurisprudence to regulate
and ameliorate the condition of the slave with that great change in the conception of human nature of
which we have spoken. It will be remembered that Cicero urges that the slave should be treated with
justice, and that Seneca exhorts men to live with their slaves as friends and companions: the
tendency of the Roman law to recognise certain elementary claims of humanity is naturally to be
related to the recognition of the fact that the slave was essentially of the same nature and possessed
of the same powers of reason and virtue as his master. We are well aware that the great changes in
the position of the slave and the gradual disappearance of slavery in Europe must be traced in large
measure to the operation of economic forces, just as is the case with the disappearance of villeinage
in later times; but it is not therefore necessary to overlook the influence of the sentiment of human
nature on social conditions. The economic and ethical foundations of society are not to be separated
from each other, nor will historical truth be best served by insisting exclusively on one aspect of
human life alone.

Whatever may be our judgment upon the matter, it is at least of importance to observe the fact
that the lawyers, as well as those writers whom we have already examined, clearly indicate that the
theory of natural inequality had disappeared, and that at least by the end of the second century the
theory of a natural equality and natural liberty of human nature was firmly established. In later
chapters we shall have to consider the relation of these theories to Christianity, but in the meantime
we must make it clear to ourselves that Christianity did not produce these theories of human nature,
but rather brought the same theories with it, whether derived from the same general sources or
having antecedents of their own we shall have to consider. It may with much force be urged that in
this matter Christianity turned what was to some extent an abstract theory into something which is
continually tending to make itself real in outward fact; but when this is urged, those practical
tendencies of the Roman Jurisprudence, of which we have spoken, must not be overlooked.

Our examination of the theory of slavery has then resulted in our finding that at least with
regard to this institution we may very well conjecture that the tendency of Ulpian, Tryphoninus, and
Florentinus is to contrast the actual conditions of society with some primitive state in which such an
institution did not exist. We have seen that in Seneca’s theory this primitive condition is contrasted
with the actual, with special reference to the absence of the institutions of property and coercive
government. With regard to that particular form of property called slavery, we may feel that Ulpian,
Tryphoninus, and Florentinus tend to the same opinion.

We must now consider the legal view of the origin of the institution of private property. We do
not discuss the legal conception of property,—such a discussion would take us far away from our
subject,—and we endeavour to confine ourselves to an inquiry into the view of the jurists as to the
origin of property and its relation to natural law.

The earliest writers whom we have observed to be cited in the Digest on the subject are Labeo
and Nerva Filius, two jurists of the first century. Paulus quotes both these writers, and we gather that
Labeo and Nerva Filius treat of property as arising naturally from the occupation or capture of that
which previously had belonged to no one. We may compare a passage from Neratius, a jurist of the
time of Trajan, from which we gather that some things are brought forth by nature which are not in
the dominion of any one, and that these, as fishes and wild beasts, become the property of any one
who captures them. This is the foundation of the treatment of the origin of property by Gaius. In that
passage to which we have already referred this is drawn out with much detail. It is by the law of
nations that we acquire the possession of many things, such as wild animals and the property of our
enemies; and it is by the same law of nations that we acquire things by “tradition”: other things we
acquire by the civil law.

If we turn now to Marcianus we find that he maintains the same view and tells us in set terms
that some things are by natural law common to all, some are private property. We have already seen
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that the jus naturale of this passage seems to be the same as the jus gentium of other passages from
Marcianus,—that he does not distinguish between the two. Paulus also tells us that certain methods
of acquiring private property belong to the law of nations and are natural. It would seem clear, then,
that those writers who make no distinction between the jus naturale and the jus gentium looked upon
the institution of private property as being primitive, rational, and equitable.

We turn now to those writers who make this distinction. It must be observed that we have very
little information as to their conception of the origin of the institution of property. We have only
noticed two passages from their writings which seem to bear on this. The first of these is contained in
a definition of Precarium by Ulpian. This definition does not help us very much ; it would be quite
improper to conclude from it that he looked upon all forms of private property as belonging to the jus
gentium. The other passage, which is from Florentinus, seems to show that his general theory of the
origin of private property was much the same as that of the writers whom we have before examined.
We should conjecture that Florentinus is describing one of the forms of appropriation of things
which were before nullius. However this may be, one thing is clear, that Florentinus treats of one
form of private property as belonging to the jus naturale. The institution of private property, then, to
Florentinus is primitive and natural, and not like that of slavery, which is contrary to nature. So far
then as our evidence goes, we can only say that Florentinus agrees with the other writers in looking
upon property as a natural institution, even though he differs from them on the relation of the jus
gentium to nature; and that with respect to the position of Ulpian we have no information.

It only remains again to consider that passage from Hermogenianus which we have already had
occasion to examine in connexion with the question of the contrast between the institutions of the jus
gentium and those of the jus naturale. Again we have to lament our ignorance of the general position
of Hermogenianus. We cannot but retain the impression that he is contrasting these institutions with
others which belong to the jus naturale or to the jus civile. We have at least to notice the description
of the dominia distincta as belonging to the jus gentium, and we have the impression that he looks
upon this form of property as belonging to a condition of things not perhaps entirely primitive. Our
interpretation of Hermogenianus is naturally affected, as we have already said, by a comparison with
the Institutes of Justinian and the Etymologies of St Isidore; but we have already cited these and we
need not again go over the ground.

Our examination of the Roman Lawyers with regard to the origin and character of private
property has yielded us the following results. Those lawyers who, like Gaius, make no distinction
between the jus naturale and the jus gentium clearly look upon the institution of private property as
rational, just, and primitive. They know nothing of any condition of human life where private
property did not exist. It is likewise clear that Florentinus, although he distinguishes between nature
and the jus gentium, also holds that private property is natural, belonging to the jus naturale, and
therefore primitive as well as rational. The position of Ulpian and Hermogenianus is uncertain. We
have no means of arriving at any confident conclusion with regard to their views, although we may
incline to think that Hermogenianus very possibly reckoned private property as belonging to the jus
gentium and not to the jus naturale.

The Lawyers, then, do not, so far as the theory of property is concerned, give us much help in
studying the development of the theory of a state or condition of nature. We have seen that with
regard to the institution of slavery Ulpian, Tryphoninus, and Florentinus certainly seem to incline to
contrast the primitive with the actual, but there is no evidence of any tendency to develop this with
reference to other institutions. We have seen that this theory was current among the Stoic thinkers;
we shall find it again in the Fathers, and we shall see that Ulpian’s distinction of the jus naturale
from the jus gentium is one of the conceptions which ultimately gave it clearness and precision. But,
except with reference to slavery, it does not appear that even the school (if we may call it so) of
Ulpian developed the theory of the state of nature with any clearness, or indeed that the conception is
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very distinctly present to their minds at all, for even their treatment of slavery tends rather to fall in
with such a theory than to be definitely and consciously, by them, related to it.
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CHAPTER V
THE THEORY OF THE CIVIL LAW

We have seen with what emphasis Cicero maintains that all law is derived from the one eternal
law of God, which is the same as the principle of justice and reason in man’s heart; we have seen
how indignantly and scornfully he repudiates the notion that unjust laws are true laws (jura), how
emphatically he maintains that neither kings nor people can make that to be law which is not the
expression of the eternal principles of justice. We have now to consider what is the principle and
definition of the civil law in the great jurists. We must adopt the chronological method in examining
our subject, for though, as we think, there is little trace of variation among the lawyers on this
subject, yet we cannot but recognise the fact that there are some ambiguities in their statements, and
at any rate we cannot arrive at the same certainty with regard to some of them as with regard to
others.

We commence our inquiry with Gaius, and, indeed, a sentence of his Institutes indicates the
legal conception of the relation between the positive law of the State and the principles of reason, as
clearly as any passage we can find. He is speaking of the guardianship or tutelage of those who are
under age, and says it ought to be a principle of the law of every State that those under age should be
under guardianship, for this is agreeable to natural reason. Natural reason is the guide and director of
all civil legislation; this natural reason is itself the source of the jus gentium, and therefore controls
both the general law of mankind and the particular law of any one State. The conception of law as
necessarily conformed to some general principle apart from the caprice of any individual or group of
individuals is sufficiently indicated in this phrase.

The matter is, however, much more completely developed by Marcianus early in the third
century. He cites two most important Greek definitions of law, whose significance for our purpose is
very great. He first cites a definition of law put forward by Demosthenes and then one of Chrysippus,
whom he describes as “philosophus summae stoicae sapientiae”. Marcianus makes no comment on
these two definitions, and we may take it that he accepted them as representing his own conception
of the subject. It is evident enough that the standpoint of the two writers is not by any means the
same; but, at the same time, there is a very substantial agreement between them on some of the most
important points of the conception of law. In the first place, they both of them regard law in the
general sense as being something which is related to the divine or universal order as well as to the
regulation of any particular State. Every law, Demosthenes says, is discovered and given by God;
while Chrysippus treats law as the ruler of all things both divine and human. Law, according to
Demosthenes, is intended for the correction of offences; while Chrysippus says that it is the norm or
standard of things just and unjust. Both Demosthenes and Chrysippus bring their definitions into
relation with civil law, by defining law, in the sense in which they are using the term, as being that
which all in the State must obey and as belonging to all living creatures which are by nature political.
To these more general conceptions Demosthenes adds certain specific conditions of the civil law—
namely, that it should be set forth by the wise man, and should be agreed to by the whole State: to
these we shall have to return when we consider the nature and source of authority in the State.

These definitions of Demosthenes and Chrysippus bring out very clearly what we have already
seen is indicated by Gaius, that civil law is to be regarded, not primarily as expressing the will of any
community or person in a community, but as the particular application in any community of the
principles of the universal reason and justice. This is indeed substantially the same view as that of
Cicero. We do not suggest that Marcianus is to be considered as a strict disciple of the Stoic school;
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but clearly enough he, like Cicero, follows the Stoic conception of justice and law, as contrasted with
that of the Epicureans or the later Academics.

So far we have examined the opinions of those to whom the distinction between the jus
naturale and the jus gentium had no special meaning, and we have seen that this does not in the least
affect their view of the relation between the civil law and the general or universal principles of
justice. We turn to the view of Ulpian, as representing the new theory, and we find him maintaining
the same view with greater detail, but on the same general lines.

The compilers of the Digest open that work with a very significant and important statement by
Ulpian on this subject. Nothing could well be clearer than the general tendency of these sentences.
The jurist must understand that law is the art of the good and just, that it is his duty to study the
meaning of this, to distinguish the just from the unjust, to draw men to do what is good. The law, that
is, which the jurist has to deal with, is not to be looked at simply as a series of positive regulations of
any particular society, but rather as the expression of the perpetual principles of justice and
goodness.

These views are further illustrated in the well-known phrases in which Ulpian attempts to
define the nature of justice, the main principles of law (jus), and the true character of jurisprudence.
These famous phrases, repeated constantly throughout the Middle Ages and later, may suggest to us
that. Ulpian was rather a facile and rhetorical than a profound thinker upon law: we may feel that
these sentences, for all their admirable sound, carry us little further, and that we do not know much
more about the nature of justice than we did. But regarded historically, these words are of the
greatest importance, not merely as assuring us of Ulpian’s position, but as forming one of the most
important links in the chain by which the theory of law of the ancient world was handed down to
mediaeval and so to modern thinkers. The general view of Ulpian, then, is obviously the same as that
of Marcianus and that which is indicated in the sentence of Gaius which we have already quoted.

We have, however, another statement of Ulpian’s in which the relation between the civil law
and the natural law is more specifically, but also more ambiguously, dealt with. We cannot but regret
that the compilers of the Digest have not preserved for us a more detailed explanation of these
somewhat ambiguous phrases. They are obviously capable of a meaning in harmony with the
conclusions which we have drawn from the statements we have already examined, but they might
also bear a somewhat different construction. It is easy enough to understand what Ulpian means
when he speaks of the civil law as being something added to the jus commune, a phrase which seems
to mean simply the jus naturale and jus gentium, as being universal in their application, but it is not
so easy to understand what he means by the jus civile as something which may take away from the
jus commune.

The first phrase which suggests itself as possibly furnishing us with the means of comment on
Ulpian’s words is that phrase of Florentinus which we have so frequently cited, slavery is an
institution of the jus gentium and contrary to nature. It is true that Florentinus is here speaking of the
relation of the jus gentium to nature, but it would seem that the words might be applied to the relation
of the jus civile to nature. Ulpian has expressed the same opposition, with reference to the same
institution. By the jus naturale, he says, men were born free; by the jus gentium they are enslaved;
and in another place, as we have seen, he has contrasted the relation of the jus civile with that of the
jus naturale on the subject of the equality of men.

We seem to find in these phrases of Florentinus and Ulpian illustrations of what Ulpian may
mean by the civil law as taking away something from the jus naturale; but we are still far from clear
as to how this is to be explained in conformity with the general conception of law which he seems to
maintain. The word jus is, he has told us, taken from justitia; jus is the “ars boni et sequi”’; of the
lawyers he has said, “justitiam namque colimus et boni et sequi notitiam profitemur.” Justice, then,
must reside either in the jus naturale or the jus gentium or the jus civile, or in all of them. It is
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possible to maintain that Ulpian does not connect it specially with the jus naturale. We have seen
that his definition of that system of law leaves us very uncertain whether he had any clearness of
conception about it; but it is very difficult to suppose that in that case he did not find justice in the jus
gentium, where, as we have seen, it would appear that the lawyers who take the same view as Gaius,
found it.

We should suggest that the explanation may again be found in the relation of the conceptions
of Ulpian and Florentinus to the theory of a natural state antecedent to the conventions of organised
society; and that, just as Seneca looks upon the institutions of property and organised government as
the result of the progress of vice among men, and yet regards them as adapted to, and therefore
justifiable under, the actual conditions of human life, so Ulpian and Florentinus may conceive of the
jus civile as differing from the jus naturale, as the conditions of the conventional life differ from
those of the natural, and yet as being just under the actual conditions of human life. We shall see that
this is the explanation which the Christian Fathers furnish of the contrast between the primitive or
natural conditions of human life and the actual; and the fact that in this matter Seneca seems to
represent a current Stoic tradition encourages us to think that the lawyers, like Ulpian and
Florentinus, may have been influenced by some such ideas, even though they were not very clearly
conscious of their influence.

There remains to be considered a sentence of Paulus, a contemporary of Ulpian. We have
already mentioned this phrase, and must now reconsider the passage with relation to the subject we
have in hand. Paulus says that we may define law in different fashions: in one way when we speak of
that which is always just and good, this is jus naturale; in another way when we speak of that which
is useful to all or the majority in any State, this is jus civile. At first sight we seem here to have a
frank recognition of the utilitarian and interested character of civil law, and might feel inclined to
think that Paulus must represent that tradition which so much angered Cicero, that law is merely that
which is convenient to those who have power in any State. It is of course possible, though not
probable, that this may be the case. We do not know that there is any reason to maintain that such
opinions were not current at the time when Paulus wrote, and that he might not have been influenced
by them. At the same time, in the absence of any other clear trace of such-a view in the Digest and
Institutes, we feel rather disposed to think that Paulus used these words without any great care, and
that we therefore must not press their significance to those conclusions which might be drawn from
them. We think that he very probably intended nothing more than a contrast between the perpetual
principles of justice embodied in, or represented by, what he calls the jus naturale, and the temporary
and changing application of those, principles as adapted to the varying circumstances and varying
desires of the members of any State.

We have seen then, that, except so far as there may be some doubt about the position of Paulus,
the Roman Jurists of the second century hold a clear view of the relation of the civil law to the
principles of justice; whether these are looked upon as embodied in the jus naturale or the jus
gentium. They hold with Cicero that the civil law is organically related to the ultimate law of reason
and justice; that it is not merely the expression of the capricious will of the lawgiver, but constantly
tends, at least, to embody, to apply to the actual conditions of life, principles which are of perpetual
obligation. We have seen that it is possible that the judgment of some of these may have been
perplexed by their own distinction between the jus naturale and the jus gentium, that they may have
felt that actually existing or universal institutions could not be considered to belong to the primitive
and perpetual principles of life, while they were not prepared to condemn them. This only illustrates
a perplexity of mind, which was indeed a natural result of the perpetual ambiguity in the conception
of social justice in relation to the ideal justice, whether this is regarded as belonging to the past or to
the future. The regulations of society ought to be just, and yet we are constantly compelled to amend
them. Their claim to the obedience of man is founded upon the fact that they represent justice, and
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yet they never are in the complete sense of the word just. The perplexity with regard to the past
found a solution for many centuries in the theory of a change in the condition of human nature, in the
judgment that principles of perfect justice which were adapted to a condition of perfect innocence
cannot well be adapted to a condition of vice and imperfection. In the eighteenth century, when many
thinkers understood very imperfectly the social significance of the faultiness of human nature, the
difficulty resulted in the revolutionary bias given to the conception of the return to nature. Gradually
men have turned back to the conception of perfect justice as belonging to the future, as being the
ideal towards which the institutions of society tend, the principle which governs their development;
but the difficulties of the actual condition have not therefore been completely solved. It is a thing
worthy of note how few have recognised the significance of the most resolute modern attempt to
suggest a solution, the attempt made by Rousseau in his theory of the “General Will.” In England
Professor T. H. Green and, recently, Mr Bosanquet are among the very few who have recognised the
real importance of that theory.
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CHAPTER VI
THE SOURCE OF POLITICAL AUTHORITY

We have still to consider the theory of the Roman Lawyers with regard to one very important
subject, the source of authority in the State. It will be remembered that we found in Cicero a very
interesting tendency towards a conception of liberty, as identified with a share in the control of the
State. The Roman Lawyers of the second century and onwards deal briefly indeed, but very
distinctly, with the question of the ultimate source of authority in the State, and we think that, so far,
they do very clearly carry on the tradition represented by Cicero. They do not conceive of the Roman
citizen as having any direct share in the actual administration of the Commonwealth, but in their
view the Roman citizens are the sole ultimate source of authority, whether legislative or
administrative. The relation of their view to that of Cicero is interesting, but much more important is
the connexion between their theory and the democratic theory of mediaeval and modern times. The
mediaeval theory of the social contract, which, so far as we know, was first put forward definitely in
the end of the eleventh century, may have relations with such ancient forms of the theory as are
perhaps suggested by Cicero and had been developed by Plato, and perhaps by authors whose works
have now disappeared. We shall see that the mediaeval theory is related primarily to the traditional
ideas of the Teutonic races on government, and to the course of the history of the Teutonic empire
and kingdoms. But at the same time, the theory of the Roman Lawyers with respect to the people as
the sole ultimate source of authority in the State seems to us to be clearly an undeveloped form of the
theory of contract. We might call it the theory of consent, which is not the same thing as the theory
of contract in any of its forms, but is the germ out of which the theory of contract might very well
grow. When we discuss the theories of the mediaeval writers in detail we shall have to consider what
traces there are of the direct influence of this aspect of the legal view, we shall certainly recognise
that they were acquainted with it. In the meanwhile we consider the Roman Lawyers as expressing
one aspect of the theory out of which the mediaeval and modern democratic conception of the State
has grown.

Few phrases in the Digest are more familiar than that of Ulpian, “Quod principi placuit, legis
habet vigorem”; sometimes at least it has been forgotten that Ulpian continues, “utpote cum lege
regia, quae de imperio ejus lata est, populus ei et in eum omne suum imperium et potestatem
conferat”. Few phrases are more remarkable than this almost paradoxical description of an unlimited
personal authority founded upon a purely democratic basis. The Emperor’s will is law, but only
because the people choose to have it so. Ulpian’s words sum up in a single phrase the universal
theory of the lawyers; so far as we have seen, there is no other view known to the Roman
jurisprudence. From Julianus, in the earlier part of the second century, to Justinian himself in the
sixth, the Emperor is the source of law, but only because the people by their own legislative act have
made him so. The matter is of such importance that we must justify this judgment by an examination
of all the writers of the Digest who, so far as we have found, refer to the question.

The earliest discussion, in the Digest, of the authority which lies behind the civil law of Rome
is, so far as we have seen, contained in a citation from Julianus, a jurist of the period of Hadrian and
the Antonines. He is cited to illustrate the place of custom in law, and says that custom has rightly
the force of law, inasmuch as law derives its authority from the people, and it is immaterial whether
the people declares its will by vote or by custom. It is certainly interesting to observe this
uncompromising and dogmatic statement of the authority of the people in making and unmaking
laws (leges). It might indeed be urged that lex is the distinctive name for the legislation of the
populus, and that we must not therefore press the phrases of Julianus to mean that leges are the only
forms of law. We shall presently see that Gaius, in his classification of law, distinguishes the lex
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from other forms of law: whether this distinction is here present to the mind of Julianus may perhaps
be doubted; but if it is, we shall also probably judge that Julianus, like Gaius, looks upon the lex of
the whole people as the original form of law, from which all other forms are descended.

Gaius has furnished us with a general definition of the nature of the civil law in that passage
which we have had occasion to quote several times. We must now examine the words with which he
carries out the definition in detail, with regard to the Roman State. It might seem at first sight that
there are here as many authorities as there are forms of law, but a closer observation shows us that
ultimately these come back to the authority of the whole populus. It is they and they alone who have
the power of making a lex, and all other authority is derived from this. Thus the plebiscitum, or law
made by the plebs alone, without the other classes, only has the force of law because this was
decreed by the lex Hortensia. The constitution of the prince, in the same way, has the force of law
because the emperor receives his imperium, per legem. The magistrates have the jus edicendi, but
this no doubt is derived from their election. The Responsa Prudentium, if they all agree, have the
force of law, but this is because such an authority is given to the jurisconsults. The only form of law
of which we cannot definitely conclude, from this statement of Gaius, that its authority can be traced
back to the people, is the Senatus consultum. Gaius does not define the mode in which this form of
law came to be recognised as such. Pomponius suggests that it was due to the growing difficulty of
getting together the populus as the Roman population increased : both he and Gaius seem to look
upon the legislative authority of the Senate as tacitly recognised, though, as Gaius seems to indicate,
at first there was hesitation about it.

The same theory of the source of authority is put before us in that very interesting account of
the origin and development of the Roman legal system, by Pomponius, a contemporary of Gaius, to
which we have just referred. In this we have a succinct history of the Roman law from the time of
Romulus down to the organisation of the Imperial system. The most important points in this are as
follows. At first there was no certain lex or jus in the State, and all things were directed by the kings.
Romulus first began to propose definite laws (leges) to the people. After the expulsion of the kings
these laws went out of use, and for some time the Roman people was governed rather by uncertain
usages and customs than by definite laws. At last ten men were appointed to procure laws from the
Greek cities, that the State might be founded on laws (leges), and they were given supreme authority
in the State for a year, to put these into order and to correct them if necessary, and to interpret them
with such authority that there should be no appeal from them. These laws, to which the name of the
laws of the Twelve Tables was given, were finally adopted. They needed to be interpreted by the
great lawyers, and out of this interpretation grew up that form of jus connected with the prudentes,
the jus which is “proprium jus civile, quod sine scripto in sola prudentium interpretatione consistit”.
Then on the basis of these laws were founded the “legis actiones”. Later it came about that there was
a dispute between the plebs and the patres, and the plebs made laws for themselves which were
called plebiscita. When the plebs had been brought back and much discord had arisen with respect to
these plebiscita, it was finally agreed that they should be recognised as leges, and this was sanctioned
by the lex Hortensia. Then, the people growing so numerous that it was difficult to gather together
the populus, or even the plebs, the very necessity of the case made it necessary that the Senate should
be charged with the care of the State, and the Senate began to issue decrees: this form of law was
known as Senatus consultum. At the same time the magistrates who declared the law issued their
edicts, that the citizens might know exactly the jus under which cases would be decided. Finally it
became necessary that one man should be charged with the care of the State; a prince was created,
and he was given the authority, that whatever he should ordain should have the force of law.

It is interesting to observe the laborious care with which Pomponius explains each new
development in the legal system. By his presentation of the subject we see again that, with the
exception of the Senatus consultum, every form of law derives its authority ultimately from the
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populus. This is especially important with respect to the Imperial power, and here indeed
Pomponius’s phrases are almost apologetic in their anxiety to account for the legislative authority of
the Emperor. The historical value of Pomponius’s account is of course a very different matter from
its interest to us: so far, indeed, as we are concerned, this is quite immaterial; we are only concerned
with his narrative as illustrating the political theory of the second century, and for that purpose it is
invaluable.

Early in the third century we come to Marcianus, whose citations from Demosthenes and
Chrysippus we have already examined in another connexion. We must return to the first of these in
relation to our present inquiry. His words are as follows: “This is law which all men should obey for
many reasons, and especially because every law is a thing found and given by God, a judgment
(dogma) of wise men, a correction of voluntary and involuntary transgressions, a common agreement
of the State, in accordance with which all those who are in the State should live”. We have already
discussed the significance of the first part of this definition: for our present purposes the important
phrases are two—that a law is something decreed or advised by wise men, and something adopted by
the common agreement of the State. This latter part of the definition is adopted by Papinian, a
contemporary of Marcianus: his definition is, with slight modification, evidently taken from that of
Demosthenes. In this definition, then, it is clear that the immediate source of the authority of the law
of any State is the agreement of the whole State, and we may take it that it governs the short general
description of the civil law given by Papinian in another place, where he deals with it in very much
the same terms as Gaius: we are entitled to interpret this classification by the definition to which we
have just referred.

We have, then, come down to the time of Ulpian, with whose sentence on the Imperial
authority we commenced our inquiry. We are now in a position to recognise that his statement, that
the authority of the prince is derived from the fact that the people have by the lex regia conferred on
him all their authority, is strictly in harmony with the political theory of all the earlier jurists. But we
can trace the same theory down to the time of Justinian himself. In a rescript of Theodosius and
Valentinian of the year 429, the relation of the Imperial authority to the law is expressed in very clear
and forcible terms. Theodosius and Valentinian say that the prince is bound by the laws, for his
authority is drawn from the authority of the law. Nothing could well be plainer than this statement,
nothing could show more clearly that the theory of Ulpian is still the theory of the fifth century. And,
finally, in the rescript which is prefixed to the Digest, we find Justinian himself referring in explicit
terms to the ancient law by which the Roman people transferred all their authority and power to the
Emperor.

It is true that in Justinian we also find some trace of a conception out of which there grew
another theory of the authority of the ruler. The first words of the rescript we have just quoted are,
“Deo auctore nostrum gubernantes imperium, quod nobis a cselesti majestate traditum est”. In
another rescript, also prefixed to the Digest, we read, “quia ideo imperialem fortunam rebus humanis
deus prseposuit, ut possit omnia quae noviter contingunt et emendare et componere et modis et
regulis competentibus tradere”. In another place still, he speaks of God subjecting all laws to the
Emperor, whom He has given to men as a living law. These phrases may be compared with those of
Seneca and Pliny, to which we have already referred, and with the patristic conception of the relation
between God and the ruler, which we shall presently have to examine; but in themselves the words of
Justinian can hardly be pressed to mean more than that the providence of God rules even over the
matters of the State.

From the second century, then, to the sixth, we have seen that the Roman law knows one, and
only one, ultimate source of political power, and that is the authority of the people. It may of course
be said that this is the merest abstract theory, that during this time the Imperial power was obtained
by every method, but never by that of popular appointment; that the legislative authority of the
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people was only a name and a pretence, and it must be noticed that Justinian seems even to speak of
the Emperor as the sole legislator, as though, in fact, the legislative action of the Roman populus had
wholly ceased. But still the theory of the ultimate authority of the people subsisted, and so came
down till it touched the new Teutonic theory of law and political authority, a theory which again
knew nothing of any legislative authority in the State apart from the whole body of the State.

We think that the legal theory, that all political power is derived from the people, is at least one
of the sources from which the theory of the social contract sprang. It is far from being the same
theory, but it seems to us to represent an elementary form of the same conception. The Roman
lawyers indeed usually deal with the matter only from the point of view of the Roman
Commonwealth, but this is not always the case. Papinian, and Marcianus in his citation from
Demosthenes, define law in terms of universal application. And, after all, the Empire was to the
Roman much the same as the world. The principles which belonged to it were at least the principles
of the civilised world, and their application to the conditions of the world at large was natural and
easy.
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CHAPTER VII
THE POLITICAL THEORY OF JUSTINIAN’S INSTITUTES

We have so far examined mainly the jurists of the second and third centuries, and have
endeavoured to make ourselves clear as to the general character of the political theory which they
represent. We have observed that their theory is not something fixed, but that we can trace the
changes of legal opinion, in the course of these centuries, with regard at least to some subjects. It is
for our purpose important that we are able to compare these views with those of the lawyers of the
sixth century as embodied in the Institutes of Justinian. Prom such a comparison we are able to arrive
at some conclusions with regard to the permanent tendencies of the legal traditions, to judge, with
respect to certain of them, which ultimately tended to predominate. It must at the same time be
confessed that the compilers of the Institutes were so anxious to express themselves in the phrases of
the great lawyers of the second and third centuries that it is often difficult to be quite certain as to
their own opinions. It is difficult to imagine that the compilers were not aware that the passages they
quote from different writers often represent views inconsistent with each other, and yet they do
actually sometimes join together in the same passage citations which are completely out of harmony.

This carelessness of construction is nowhere more noticeable than it is with reference to the
theory of the law of nature. We think that the opinion of the authors of the Institutes on the subject is
clear and distinct, but it must be admitted that occasionally they embody in their work phrases which
belong to another view. Their general position will be sufficiently shown by a few sentences:
“Dicendum est igitur de jure privato, quod est tripertitum; collectum est enim ex naturalibus
praeceptis aut gentium aut civilibus”. This dogmatic statement of the threefold character of law is
followed by the definition of the jus naturale which is cited in the Digest from Ulpian, and then by
the definition of the jus gentium from Gaius’s Institutes, and a description of the jus civile; they add
that account of the jus gentium which we have had occasion to notice before.

The fact that the compilers of the Institutes follow Ulpian in distinguishing the jus gentium
from the jus naturale is certainly clear enough. It is true that the first two passages we have just
mentioned are quoted directly from Ulpian, but the last mentioned is not taken from any known
source (with the exception of the words, “Jure enim naturali ab initio,” &c.) We have already
suggested that it may be related to that passage from Hermogenianus which we have already
mentioned, but the explanation of the origin of the institutions is not contained in the passage from
Hermogenianus, as we have it in the Digest. At any rate, whether these phrases are wholly borrowed
or partly original, they do very clearly show that the compilers of the Institutes distinguished
between the jus naturale and the jus gentium, and the last passage gives us some indication of their
conception of the nature of the distinction.

Before we discuss the meaning of the jus naturale in the Institutes, we must examine one
passage which seems directly to contradict those which we have just considered. This passage is
contained in the first title of the Second Book of the Institutes, a title which deals with certain
general questions of property. This passage is evidently founded upon those words of Gaius’s in the
Digest, which we have already several times had occasion to quote, but the compilers of the
Institutes have made several important changes. In the first place, they have substituted the words
“jure naturali, quod sicut diximus appellatur jus gentium” for Gaius’s words, “jure gentium, quod
ratione naturali inter omnes homines perseque servatur.” Next, they have written “Palam est autem
vetustius esse naturale jus, quod cum ipso genere humano rerum natura prodidit” in place of Gaius’s
“Et quia antiquius jus gentium cum ipso genere humano rerum natura proditum est”; and finally, they
have added the last clause. The two latter points are interesting, but the real difficulty is raised by the
first sentence.

44



A HISTORY OF MEDIEVAL POLITICAL THEORY IN THE WEST

We have just seen that the authors of the Institutes separate the jus naturale from the jus
gentium. It is difficult to understand what they can mean by saying that the law of nature is called the
jus gentium: they not only say this, but add that they have said it already, while we can find no trace
of any such statement in the earlier parts of the Institutes. The form of the statement suggests that we
may have here a quotation from some otherwise unknown source. We can only conjecture either that
this is the explanation of the phenomenon, or that this is to be found in the fact that the passage
forms part of a title which deals with the theory of property, consisting for the most part of citations
from Gaius, Marcianus, and other jurists who identify the jus naturale and the jus gentium, and that
the editors have adapted their language to this fact. The statement is certainly perplexing, but it
seems impossible to allow this phrase to change the conclusion which we derive from the clear and
repeated statements which we have already examined. There can be no doubt that normally the
authors of the Institutes did distinguish the jus naturale from the jus gentium.

Their formal definition of the jus naturale is, as we have seen, the same as that of Ulpian,—that
is, they reproduce that definition which suggests that the jus naturale means little more than the
instincts common to all animals. But whatever may be the case with Ulpian, this definition does not
appear to present at all a complete account of the view of the authors of the Institutes. At the close of
the same title they use phrases descriptive of the jura naturalia which seem to convey quite another
conception, the conception of their divine and immutable character. The matter may be illustrated
from other passages. In the Third Book of the Institutes we find a phrase of much significance. The
“natural laws” here are equivalent to permanent and divine principles of life which are superior to the
civil law, and to which the civil law ought to be conformed. In the same title we find the action of the
praetor, in admitting emancipated children to a share in the inheritance of their parents, described as
being due to the sense of “naturalis aquitas”. Again, the same title and the next, in dealing with the
changes of the law of succession in relation to females and their representatives, describe certain
changes in the civil law as being due to the feeling that the old law was contrary to nature and to the
inspiration of a humaner sense. Natural laws are divine and ought to govern and correct all other
forms of law, for they represent the permanent principles of justice and humanity. This is evidently
quite another view of the jus naturale from that which may seem to be expressed in the formal
definition of Ulpian which the Institutes cite. It would appear, then, that whatever uncertainty we
may feel as to the meaning attached to the jus naturale by Ulpian and his contemporaries, by the
sixth century the phrase was certainly taking that meaning which it has throughout the Middle Ages
and later—that is, that the jus naturale means that body of principles of justice and reason which
men can rationally apprehend, and which forms the ideal norm or standard of right conduct and of
the justice of social institutions.

We do not mean that the authors of the Institutes had arrived at any perfectly clear judgment on
the matter,—on the contrary, the fact of their reproducing Ulpian’s definition shows us sufficiently
clearly that this was not the case,—but we think that the tendency of their thought is clear enough,
that they show us the development of a conception which in the second century was still unformed
and indistinct. We have seen that the jus gentium was by Gaius conceived as embodying the
principles of justice and reason, that indeed the jus gentium in Gaius is practically the same thing as
the jus naturale in Cicero. The conception, therefore, of a principle of law, apprehended by reason as
lying behind all positive law and embodying the principles of justice and reason, was not new. The
new thing was simply the distinction between this ultimate law and the jus gentium.

We have already considered the question of the causes which led to this distinction. We think
that in the main it must have arisen from the judgment that certain institutions, which were actually
universal, could not be looked upon as having been primitive or natural in the full sense of the word.
It is round the question of slavery that this distinction, as far as our evidence goes, seems to take
shape in the legal writings, and this, again, seems to be related to the question of natural equality. But
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the conception could be extended easily to other conditions and circumstances of life. The distinction
between the jus naturale and the jus gentium seems, then, to be very clearly related to the distinction
between the primitive state of nature and the conventional organisation of society. The writers of the
Institutes do not deal with this directly and explicitly, but in two passages at least they seem to come
a good deal nearer to it than any writer cited in the Digest, with the possible exception of
Hermogenianus. We have already quoted these passages, but must do so again. The first comes after
the definition of the tripartite law, and resumes the description of the jus gentium which had been
first given in the words of Gaius. This passage, which, as we have already mentioned, is not drawn
from any known source, though it reminds us of Hermogenianus, seems quite clearly to imply a
contrast between the primitive conditions of human life and the time when the conditions and
institutions referred to came into existence. The other phrase comes at the end of that passage which
we have already mentioned in discussing the relation of the jus naturale and the jus gentium. In this
passage, as we have already seen, the authors of the Institutes have spoken of the jus naturale and the
jus gentium as being identical, and therefore the primitive condition is not thought of under terms
which belong in any exclusive sense to the jus naturale. But the writers of the Institutes do seem
clearly to conceive of a time when States did not exist, nor magistrates, nor written laws. That is,
they seem to contrast the primitive conditions of human life, in which such institutions as those
mentioned did not exist, with the later time when they did.

The treatment of slavery in the Institutes is the same as that in Ulpian, Tryphoninus, and
Florentinus; indeed, with the exception of the words, “bella etenim orta sunt, et captivitates secute,
quée sunt juri naturali contrarie”, they simply reproduce the phrases of Ulpian and Florentinus, “Jure
enim naturali ab initio omnes homines liberi nascebantur”, and “ Servitus autem est constitutio juris
gentium, qua quis dominio alieno contra naturam subjicitur.”

We need not say anything as to the theory of property in the Institutes: it does not seem to
differ in any way from that presented in the Digest. The compilers simply put together in shorter
form the same views as those which we have seen to be generally held by the jurists of the second
and third centuries. They throw no further light on that interesting passage from Hermogenianus on
which we have commented.

And again we find the same thing to be the case with regard to the theory of the relation of the
civil law to the general principles of law: the writers of the Institutes begin their own treatise with
Ulpian’s definition of justice and of the general character of jurisprudence, but they add nothing.
And so, again, with regard to the source of the authority of the civil law. They define the varieties of
the civil law and the source of their authority mainly in the words of Gaius and of Ulpian. They
represent the same tradition which we have seen to be characteristic of all the legal theory of Rome
from the second century to Justinian, that the Roman people are the ultimate source of the authority
of the civil law of Rome.

The Institutes then furnish us with valuable information as to the development of the theories
of natural law and the natural state between the second century and the sixth, and seem to show us
that, with regard to the other subjects into which we have inquired, the legal theory continues during
these centuries unchanged.

Looking back now on our examination of the political theory of the Roman lawyers, we feel it
in the first place important to observe how very small a place such theory occupies in their work. We
have been compelled to take up a considerable space in our discussion of this, but that is simply due
to the fact that the subject is obscure, and that there are many points whose interpretation presents
some difficulties. The references of the lawyers to the theory of politics are few in number, and
somewhat slight, if not superficial, in character. We cannot pretend to think that the lawyers
contributed much to the philosophy of the State by their own reflections, but in reproducing the
theories current among intelligent men they probably did much to give them a precise and definite
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character, and the mere fact of the embodiment of such theories in the technical law-books could not
but give them a new importance and influence. The influence of the lawyers in the development of
political theory was probably quite out of proportion to their actual capacity as political thinkers.
Their importance for our purpose is obviously very great: the period to which they belong is one in
which there seems to have been very little formal writing on political theory, or else the works which
may have dealt with this have disappeared. The lawyers furnish us with the best materials for
estimating what was the general tendency of political theory during these centuries, apart from the
Christian influences. When we turn to the Christian Fathers we shall find that they provide us with
much information on our subject, but if we were to go to them without first examining the views of
the lawyers, we should have some difficulty in discriminating between conceptions which belong to
the Christian tradition and those which were the common property of the Roman world. The
influence of the jurists upon medieval political thought is very great, certainly very obvious, and
while, as we shall see, the relations between medieval thought and the Roman jurisprudence may
often be somewhat superficial, yet its influence is so constant, both directly and through the
gradually growing and developing body of the Canon Law, that some study of the Roman law is
necessary as a preliminary to any complete examination of medieval ideas.

If now we consider what are historically the most important elements in the political theory of
the Roman lawyers, we shall be inclined to say that first in order of significance comes their
contribution to the theory of the natural law and the natural state. We have seen how these
conceptions take shape or are implied in the writings of the jurists of the second century, and are by
them transmitted to those of the sixth. We have seen that these conceptions seem to be related to
some judgment, instinctive perhaps rather than fully reasoned, that some actual institutions of society
cannot be thought of as being strictly in harmony with the primitive conditions of human life, which
are also conceived of as representing some ideal system of justice. We have seen that through
Ulpian, Tryphoninus, and Florentinus the theory of the natural equality and liberty of mankind
passed into the system of the Roman law, and it can hardly be doubted that this fact was not without
a powerful influence upon the course of speculation on the theory of human institutions.

Secondly, we think it is probable that the influence of the lawyers on future times was greater
than we might at first think with respect to the theory of the relation of law and the ultimate principle
of justice. They contributed at least to fix for many centuries in the minds of men the conviction that
the civil law of any State represents the practical application of the principles of justice and reason.
Cicero and the Stoics indeed had maintained this view with clearness and conviction; but whether it
would have become predominant apart from the influence of the jurists may perhaps be doubted.
When we come to discuss the theory of St Augustine, we may have occasion to observe some signs
of another view.

And, finally, we think that in the conception of the Roman lawyers as to the source of authority
in the State we probably have one foundation of the mediaeval and modern theory of democracy. We
shall have to study the immediate sources of this in later chapters of this volume, and in the next
volume we shall have to examine the mediaeval conception in detail, and shall then be in a position
to estimate more precisely the importance of the contribution of the Roman lawyers to the
development of modern democratic theory. But in the meanwhile it is at least well worth observing
that, if the ancient civilisation ended in a system of monarchical though legal absolutism, yet the
theory of government which the jurists of the old world handed down to the new was a theory in
which all authority in the State is conceived of as coming from the people.
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PART Il
THE POLITICAL THEORY OF THE NEW TESTAMENT AND THE FATHERS

CHAPTER VIII
THE POLITICAL THEORY OF THE NEW TESTAMENT

We have so far been engaged upon an inquiry into the political theory of the ancient world, in
its last stages indeed, but as unaffected by any of those new conceptions which may have come into
it with Judaism and Christianity. We have now to consider the leading features of the political theory
of the West as we find it in the Christian writers of the first six centuries of our era. We have to
consider what contributions the new mode of thought actually made to the general stream of political
and social ideas, how far it simply coincided with these, how far it may have changed them, and how
far, even when it did in the main correspond with them, it may have tended to give these ideas a new
form or a new force.

Historians have often spoken in general terms of the far-reaching effects of Christianity in
changing men’s conceptions with regard to the character, the purpose, and the ruling principles of
human society, and no doubt the influence of Christianity upon these has been profound and far-
reaching, but we think that we have already said enough to show that if we are to arrive at any just
and well-grounded judgment upon this question, we must be at pains to discriminate very carefully
those elements of the theory of Christian writers which are really original to them, and those in
which they do but reproduce the opinions already current in the civilised world. There are, no doubt,
certain elements of political and social theory which are distinctive of the Christian writers, but we
shall have to recognise a little more distinctly than has always been done that very often they are
simply drawing from the common stock of ideas current in their times.

We must begin by considering the significance and scope of the references to the theory of
human nature and society in the New Testament. But behind the New Testament there lies the
literature of the Old Testament, whether belonging to the earlier history of Israel or to the period
between the Exile and the advent of our Lord. It is especially in the literature, whether canonical or
apocryphal, of this later period, that we have to look for the explanation of many of the phenomena
of New Testament theory: unhappily the field is as yet but very imperfectly explored. The obscurity
of the period indeed corresponds in time and in importance with the parallel obscurity of the period
between Aristotle and Cicero, and until more light has been thrown upon these centuries, much in the
New Testament will remain difficult to understand, and still more difficult to explain with reference
to sources and origins. Among the many obscurities of our subject, perhaps the most obscure and
perplexing are the questions which arise as to the contact between Jewish and Hellenic ideas, and the
influence which the latter exercised upon the former. The importance of the subject has long been
recognised with regard to the interpretation of St Paul’s conception of religion and the world, but it
may be much more important with regard to the whole of the New Testament than we yet
understand.

We find in the New Testament matter of importance with regard to the theory of natural law,
the theory of human equality, the theory of property, and the theory of government. We begin by
examining the theory of natural law.

The references to this theory in the New Testament are very scanty—indeed we have not
observed any distinct reference to the subject, except in one passage in St Paul’s letter to the
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Romans; but this reference is very clear and distinct, and may be taken as presenting a conception
which is constantly assumed by St Paul as true and important. The passage occurs in a very
important and indeed fundamental discussion of the relation to God of the Gentiles who have not
received a revealed law from God: “For as many as have sinned without law shall also perish without
law: and as many as have sinned under law shall be judged by law; for not the hearers of a law are
just before God, but the doers of a law shall be justified: for when Gentiles which have no law do by
nature the things of the law, these, having no law, are a law unto themselves; in that they show the
work of the law written in their hearts, their conscience bearing witness therewith.”

There can be little doubt that St Paul’s words imply some conception analogous to the “natural
law” in Cicero, a law written in men’s hearts, recognised by man’s reason, a law distinct from the
positive law of any State, or from what St Paul recognised as the revealed law of God. It is in this
sense that St Paul’s words are taken by the Fathers of the fourth and fifth centuries like St Hilary of
Poitiers, St Ambrose, and St Augustine, and there seems no reason to doubt the correctness of their
interpretation. It would be an interesting question to discuss the source of this conception in St Paul;
how far it came to him from the presumably Hellenic culture of his youth at Tarsus, how far from the
general stock of ideas current among the more educated Jews. For our purpose it is sufficient to
observe that we find the conception in the New Testament. We have already considered its character
in the writings of Cicero, and the development of the conception among the jurists of the second and
third centuries. We shall have to consider it again in the Christian Fathers.

We turn to the theory of human nature and equality in the New Testament, and first to this as
presented in the teaching of our Lord in the Gospels. Whatever questions may be raised as to the
universalist and particularist aspects of the Gospels, it will, we think, now be admitted by all critics
that the doctrine of our Lord must have contained the germs of that universalism which ultimately
predominated in the Christian Church. It is evident that more or less clearly our Lord must have
taught the doctrine of the universal fatherhood of God, that in His eyes the distinctions of Jew and
Gentile were not fundamental nor permanent. The Jewish people are warned that “many shall come
from the east and from the west, and shall sit down in the kingdom of heaven with Abraham, and
Isaac, and Jacob”, while the children of the kingdom, the people of Israel, are shut out. This is only
one example of a conception which is continually making itself felt in warnings to the Jews, and in
the expression of the universal compassion and mercy of God.

The same conception is expressed in set terms by St Paul, “There can be neither Jew nor
Greek, there can be neither bond nor free, there can be no male and female: for ye all are one man in
Christ Jesus”; but this aspect of St Paul’s teaching is too well known to need any detailed exposition.
It is perhaps interesting and worthwhile to notice that the author of the Acts of the Apostles
represents St Paul as expressing the conception of the universal fatherhood of God in the terms of a
Stoic philosopher and poet, “For in him we live, and move, and have our being; as certain even of
your own poets have said, For we are also his offspring.” The doctrine of St Paul with regard to the
common relation of all mankind to God is the same as that of the later philosophers.

We find, then, as characteristic of the Christian faith, that same conception of the identity of
human nature over all the world which we have already considered in Cicero and Seneca. We cannot
here enter into the question of the history of this conception in the later Judaism. We can see that
among the Palestinian Jews there was still in St Paul’s time a strong conservative party which looked
upon these sentiments with suspicion. Apart from all the critical disputes as to the relation of St Paul
to Jewish Christians, there can be little doubt that it was the form of his universalism which, more
than any other cause, tended to concentrate upon him the anger of the Jews.

There are indeed traces in Hebrew literature from an early date of a tendency to transcend the
national principle in religion. Both in the first and the second parts of Isaiah, in connection with the
expectation of the deliverer and restorer, there is expressed, however vaguely, the sense that his work

49



A HISTORY OF MEDIEVAL POLITICAL THEORY IN THE WEST

will transcend the limits of the people of Israel, that it will be his work to establish righteousness and
equity for all mankind, and to extend the knowledge of God over all the world. How far these ideas
grew and developed during that most obscure period which followed the return from the great
captivity, how far the nationalism of the Jews may have revived under the stress of the resistance to
Hellenism under the Maccabees, how far the contact with Hellenism, even when resisted, may have
yet actually tended to break down the Judaic isolation,—all this is a subject still obscure and
perplexed. That our Lord took up again the tradition of the great prophets, and, translating it into a
new form, gave it a profound and permanent life, seems clear, as is also the fact that St Paul carries
on the doctrine of our Lord. The Christian Church then set out on its history with a conception of
human nature which had outgrown the sense of national limitations, a conception which coincided
very closely with the conception of the contemporary philosophy.

We shall therefore not be surprised to find that the treatment of slavery, and its relation to
human nature, in the New Testament, is very closely analogous to that of the writers whom we have
hitherto considered. We have a series of interesting passages which deal with the subject in St Paul’s
writings, and while these leave a good deal obscure, yet they enable us to form a fairly clear
conception of the principles which from the first dominate the attitude of the Christian Church
towards the institution of slavery.

The earliest reference to the subject by St Paul is contained in that passage which we have
already considered, in which Paul speaks of the distinction between slave and freeman as one which
has no meaning in relation to God. This evidently does not mean that Christianity has made the
institution of slavery unlawful, but simply that it has no significance in God’s sight,—that the slave,
just as much as the freeman, is capable of the religious life, capable of knowing God and of the life
of the child of God. We might translate St Paul’s phrase into other terms,—the slave is possessed of
reason and capable of virtue. St Paul would obviously have emphatically repudiated the notion that
there is a natural or inherent distinction in human nature, which renders some men capable of the
higher life, while others must remain upon a lower level. The passages in the Corinthian and
Colossian letters to which we referred are strictly parallel, but add nothing further.

In the letter to Philemon we have a practical commentary on this conception, and we have a
further development of St Paul’s principles with regard to slavery. St Paul sends a certain Onesimus
back to his master Philemon, from whom he had apparently escaped. He had fallen in with St Paul
and been converted to Christianity. It is very noteworthy that St Paul felt it right to send Onesimus
back to his master, and does not even suggest that Philemon should set him at liberty. On the other
hand, St Paul expects Philemon to receive Onesimus not as a mere slave, a runaway to be punished,
but as a beloved brother. The epistle seems to illustrate clearly two principles: that slavery is not in
St Paul’s mind unlawful, but that the condition of slavery is only external—that it has no existence in
the moral and spiritual life.

We have another reference to the subject in the first letter to the Corinthians, which would be
extremely interesting if we could be more confident as to its meaning: “Let each man abide in that
calling wherein he was called. Wast thou called being a bond-servant? care not for it: but if thou
canst become free, use it rather. For he that was called in the Lord, being a bond-servant, is the
Lord’s freedman: likewise he that was called, being free, is Christ’s bond-servant. Ye were bought
with a price; become not bond-servants of men. Brethren, let each man, wherein he was called,
therein abide with God”. One general conclusion can clearly enough be founded upon this passage,
namely, that in relation to Christ it is completely indifferent whether a man is a slave or a freeman.
But when we ask ourselves, Does St Paul in this passage advise a man to get his freedom if he can,
or does he rather urge upon him that the whole thing is so unimportant that it is not worth while
taking steps to obtain his freedom? we find ourselves in much uncertainty, and can hardly express
any decided opinion.
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Another aspect of St Paul’s conception of slavery is presented to us in two passages, obviously
parallel to each other, but not identical. We may take first that in the letter to the Ephesians : “Bond-
servants, be obedient unto them that according to the flesh are your masters, with fear and trembling,
in singleness of your heart, as unto Christ; not in the way of eye-service, as men-pleasers; but as
bond-servants of Christ, doing the will of God from the heart; with good will doing service, as unto
the Lord, and not unto men ... And, ye masters, do the same things unto them, and forbear
threatening: knowing that both their Master and yours is in heaven, and there is no respect of persons
with Him”. St Paul’s phrases are very general in their character, but three conclusions may be drawn
from them. First, that he looks upon the performance of his work by the slave as a duty in the sight of
God. Secondly, that before God the master and the slave are on the same level. Thirdly, it is probably
safe to interpret St Paul’s injunctions to the masters, “do the same things unto them”, as meaning that
they are to behave towards their slaves with fairness. Perhaps we may find the best commentary on
these words in the parallel passage in the letter to the Colossians : “Bond-servants, obey in all things
them that are your masters according to the flesh: not with eye-service, as men-pleasers, but in
singleness of heart, fearing the Lord: whatsoever ye do, work heartily, as unto the Lord, and not unto
men; knowing that from the Lord ye shall receive the recompense of the inheritance: ye serve the
Lord Christ. For he that doeth wrong shall receive again for the wrong that he hath done: and there is
no respect of persons. Masters, render unto your bond-servants that which is just and equal; knowing
that ye also have a Master in heaven”. The first part of this passage is substantially the same as that
in the Ephesian letter, but in the last sentence there is a change of phrase of some interest. Instead of
“Masters, do the same things unto them”, we have, “Masters, render unto your bond-servants that
which is just and equal”. The words are a little vague, but at least they seem clearly to express the
principle that justice and fairness is a quality which ought to belong to the relation of master and
slave, that a man’s actions in this relation ought to have the same quality as that which belongs to the
other relations of life. We are reminded of Cicero’s phrase, “Meminerimus autem etiam adversus
infimos justitiam esse servandam. Est autem infima condicio et fortuna servorum.”

St Paul’s attitude to the question of slavery is obviously founded upon his conviction that all
men are at least morally and spiritually equal in character. To him all men are in God’s sight equal,
distinctions of condition belong only to the outer man, men are to each other brothers. The conduct
of masters towards their slaves must be governed by the same principles of equity and fairness as
those which govern their relations to other men. We can hardly say that St Paul goes beyond the
position of Cicero or Seneca as to the natural similarity and equality of human nature, or beyond
Seneca in his judgment that slavery is a condition which only affects the outer character of the man.
His theory of human nature is indeed very similar to theirs, and his attitude towards slavery is much
the same. Seneca indeed goes somewhat further than St Paul when he recognises that slavery is to all
men hateful and burdensome; as we have seen, St Paul’s attitude towards the question of the
advantages of emancipation is uncertain. If St Paul’s conception of slavery was to have a greater
influence on the future of that institution, we must probably conclude that this was due to the fact
that St Paul’s judgment dominated the thought and the practical tendencies of the Church, while
Seneca’s was but the sentiment of an individual, representative probably of a very general judgment,
but not enforced by an organised common judgment.

There are two references to the subject of slavery in the “Pastoral” epistles, but they illustrate
not so much the theory of slavery as the relation of the writers of the New Testament to anarchical
and disorderly elements in the primitive Church, which were probably of much greater importance
than we have hitherto recognised. We shall have to deal with the matter immediately in connection
with the theory of government in the New Testament. The passages are in the first letter to Timothy,
and in the letter to Titus. The writer of the letters exhorts the slaves to honour and obey their masters,
and particularly not to despise their masters if they also were Christians. We may probably infer that
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the writer felt that there was some danger lest the new sense of spiritual dignity, and of spiritual
relation between Christians of all conditions, should tend violently to destroy the old social order: he
is afraid lest the conduct of Christian men should bring discredit or suspicion upon the religion of
Christ.

We turn to the theory of the institution of government, and here we find certain conceptions
whose importance in the history of later political thought is very great indeed. The most important
passage in the New Testament which is connected with this subject is that in the thirteenth chapter of
St Paul’s epistle to the Romans. “Let every soul be in subjection to the higher powers : for there is no
power but of God; and the powers that be are ordained of God. Therefore he that resisteth the power
withstandeth the ordinance of God: and they that withstand shall receive to themselves judgment. For
rulers are not a terror to the good work, but to the evil. And wouldest thou have no fear of the power?
do that which is good, and thou shalt have praise from the same: for he is a minister of God to thee
for good. But if thou do that which is evil, be afraid; for he beareth not the sword in vain: for he is a
minister of God, an avenger for wrath to him that doeth evil. Wherefore ye must needs be in
subjection, not only because of the wrath, but also for conscience’ sake. For this cause ye pay tribute
also; for they are the ministers of God’s service, attending continually upon this very thing. Bender
to all their dues: tribute to whom tribute is due; custom to whom custom; fear to whom fear; honour
to whom honour.”’

This passage, which is of the greatest importance throughout the whole course of mediaeval
political thought, being indeed constantly quoted from the second century onwards, is indeed
pregnant and significant in the highest degree. It defines in the profoundest way the Christian theory
of the nature of political society, while it furnishes us with the most interesting evidence with regard
to the condition of the Christian societies of the apostolic period.

St Paul’s general meaning is plain and distinct. The order of civil government is of divine
institution, a thing deriving its authority and sanction from God Himself; to refuse to submit to it is
to refuse to submit to God; obedience to the State is not merely a political necessity, but a religious
obligation. But, we may ask, why is this so? Why are we to take the civil order of the State to be a
divine institution, to which we must render obedience as to God Himself? Here also St Paul’s answer
is clear and distinct; it is because the end and purpose of civil government is to repress the evil and to
encourage the good. The civil ruler is God’s servant for a good purpose; the good man need have no
fear of the civil ruler, but only the evil man. To put this into the more technical phrases of political
theory, St Paul means that we must obey the civil order, as having a divine authority, because it
exists for the maintenance of justice. It is the just end of the civil State which gives it a sacred
character.

There are some other passages of importance which should be considered along with this one.
In the letter to Titus we have an exhortation in general terms to obedience to authorities, and in the
first letter to Timothy Christian men are exhorted to pray “for kings and all that are in high place;
that we may lead a tranquil and quiet life in all godliness and gravity”. The position of the ruler is
defined clearly, along with the ground of the attitude of Christian men towards him, namely, that it is
his function to secure order and peace for society.

In the first letter of St Peter we have a more complete parallel to the phrases of St Paul in the
Roman letter. “Be subject to every ordinance of man for the Lord’s sake: whether it be to the king, as
supreme; or unto governors, as sent by him for vengeance on evil-doers and for praise to them that
do well. For so is the will of God, that by well-doing ye should put to silence the ignorance of foolish
men: as free, and not using your freedom for a cloke of wickedness, but as bond-servants of God.
Honour all men. Love the brotherhood. Fear God. Honour the king.” We have here the same
conception as that of St Paul, that the authority of the ruler is divine, that obedience is to be rendered
to him for the Lord’s sake; and the same explanation of this, as resting upon the fact that the function
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of the ruler is to punish the evil and to reward the good. But the passage is also interesting as
suggesting to us some explanation of the urgency with which St Paul and the writer of this letter deal
with the matter: for our purposes it is immaterial whether the author is, as we should judge probable,
St Peter, or some other and later writer.

We might very well at first sight wonder what it is that leads St Paul and St Peter to insist upon
such an obvious truism as that the honest man should respect and obey the civil power. The first
explanation which offers itself is, that they are anxious to counteract some Jewish antipathy to the
Roman rule, and the explanation is consistent with the character of the persons to whom the letter to
the Romans and the letter of St Peter are addressed. It is fairly clear that the Roman Church, when St
Paul wrote, consisted partly of Jewish, partly of Gentile Christians, and it would seem that the letter
of St Peter may be addressed mainly to Jewish Christians. It is indeed most probable that the
Christian teachers were compelled at an early date to deal with this question of the relation of the
Church to the Roman Government. The Jewish religious and political leaders had evidently tried to
entangle our Lord in the difficult questions relating to the Jewish nationality and the Roman Empire.
There can be no mistake about the purpose of the question with regard to paying tribute to Caesar; it
was obviously intended to involve our Lord in a charge either of want of patriotism, or of disloyalty
to the Roman Government. The apparent failure of the attempt evidently did not prevent the Jewish
authorities from bringing the latter charge against our Lord. It is true that only St Luke’s gospel
actually records the definite form of the charge, “We found this man perverting our nation, and
forbidding to give tribute to Caesar, and saying that he himself is Christ a king”; but it is clear from
all the accounts of the trial before Pilate that some such charge must have been made. The common
tradition of all the narratives represents Pilate as asking our Lord whether he claimed to be the King
of the Jews, and there seems therefore to be nothing improbable in St John’s statement that it was by
pressing the charge of disloyalty that the Jewish leaders were able to coerce Pilate into ordering our
Lord’s crucifixion. Our judgment is confirmed by the account of the inscription placed upon the
cross. There is some evidence that this same charge of disloyalty was brought against the Christians
in the later part of the first century. According to the author of the Acts of the Apostles, the Jews at
Thessalonica tried to embroil the newly founded Christian community in that city with the
authorities, by bringing against them a charge closely connected with that brought against our Lord.
“These that have turned the world upside down are come hither also; whom Jason hath received: and
these all act contrary to the decrees of Caesar, saying that there is another king, one Jesus”. There
may be some trace of charges of the same kind in the narrative of the incidents at Philippi, and in the
charges brought against St Paul at Caesarea.

The Apocalypse also furnishes us with clear evidence that, as a matter of fact, the Jewish
hatred of the Roman Government was at one time, and in some circles, common among Christian
men, when Rome first turned from its early indifference and careless protection, and became the
violent enemy of the Christian societies. Without entering into any discussion of the interpretation of
the Apocalypse as a whole, or any criticism of its sources, it is at least obvious that we have in it an
expression of the most intense hatred of the Roman oppressor, which, even if it were Jewish in its
original form, has been adopted by a Christian writer. It may of course be urged that this represents
the feelings of one section only of the Christian community; but even if this is so, the fact that such
sentiments were current in any section of the Christian societies must be taken into account in
considering the position of their leaders.

It is thus very possible that these leaders were compelled at a very early date to deal with the
question of the relation of their converts to the Roman Government, and the suggestion is a
reasonable one, that we might interpret the passages whose significance we are discussing, as being
primarily intended to check any tendency on the part of the members of the Christian communities to
adopt the national Jewish attitude towards the Roman Government.
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But we do not think that this explanation is really adequate to the interpretation of these
passages. They seem to have some more general significance; there is no trace in them of any special
reference to a Jewish attitude towards the Roman Government, such as we might reasonably expect
to find were they intended primarily to detach Christian men from a Jewish nationalism. We think
that the full explanation of these phrases must be found in a characteristic of the early Christian
societies, of which there are numerous traces in the apostolic letters, and which St Peter seems to
indicate in the passage we have quoted: “For so is the will of God, that with well-doing ye should put
to silence the ignorance of foolish men: as free, and not using your liberty for a cloke of wickedness,
but as bond-servants of God”.

The freedom of the Christian man is one of the most important of the conceptions of St Paul:
“With freedom did Christ set us free: stand fast therefore, and be not entangled again in a yoke of
bondage.” We have just seen that St Peter’s epistles also recognise freedom as a true characteristic of
the Christian. Even St James uses the name of freedom, whatever may be the precise meaning which
he attaches to the phrase. But it is also evident that the doctrine of the freedom of the Christian man
was attended in the primitive Church with the same difficulties as in later times; indeed we venture
to think that it was precisely in primitive times that the difficulties and dangers attending upon the
conception made themselves most urgently felt.

It requires only a slight study of the apostolic writings to perceive that if the early Christian
teachers had hard work to overcome the traditional legalism of the Jew, they were confronted with an
almost equally dangerous tendency to anarchism, especially no doubt among their Gentile converts.
The tendency shows itself first in a disposition to slight the ordinary duties of life, to refuse
submission to the discipline of the common life. “We exhort you, brethren,” St Paul says in his first
letter to the Thessalonians,” that ye abound more and more [in works of love]; and that ye study to be
quiet, and to do your own business, and to work with your own hands, even as we charged you.” And
again, “We exhort you, brethren, admonish the disorderly.” And so again in the second letter, “Now
we command you, brethren, in the name of our Lord Jesus Christ, that ye withdraw yourselves from
every brother that walketh disorderly, and not after the tradition which they received of us. For
yourselves know how ye ought to imitate us: for we behaved not ourselves disorderly among you;
neither did we eat bread for nought at any man’s hand, but in labour and travail, working night and
day, that we might not be a burden to any of you ... For even when we were with you, this we
commanded you, If any will not work, neither let him eat. For we hear of some that walk among you
disorderly, that work not at all, but are busy bodies. Now them that are such we command and exhort
in the Lord Jesus Christ, that with quietness they work, and eat their own bread”. It would appear
that in the Thessalonian church a number of persons had so interpreted the Christian spirit of
freedom, and the Christian consciousness of the dignity of the spiritual relation of man to God, that
they were disinclined to submit to the ordinary duties of life, and to any kind of human authority.

The same tendencies, if under slightly different forms, exhibit themselves in the Corinthian
church. It is clear from any examination of the letters to this church that St Paul had a very real
difficulty, especially with his own Gentile converts, to persuade them that the liberty of the Christian
man did not mean a complete emancipation from all discipline and order in life. It is clear that some
at least of the Corinthian Christians were inclined to press the principle of the indifference of
external rules and forms to the point of a complete disregard of the principle of that mutual
subordination of desires and actions which alone makes social life possible. “All things are lawful”
seems to have been the catchword of this tendency. St Paul argues that, while it is quite true that the
Christian man is free from the legal principle in life, he must remember that his conduct must be
governed by the fundamental principles of society, the principles of mutual love and consideration.
“All things are lawful; but all things are not expedient. All things are lawful; but all things edify not.
Let no man seek his own, but each his neighbour’s good”. And so with regard to those spiritual gifts
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which St Paul and the Corinthian Christians firmly believed that they possessed, St Paul tries to
persuade them that not the more remarkable and conspicuous, or the more abstractly spiritual gifts
were the most valuable, but rather the gifts of service and counsel, and that the greatest gift was that
of love. Even in writing to the Galatian churches, when St Paul was stirred to the very depths of his
nature by the necessity of counteracting the legal spirit which threatened to take possession of them,
St Paul warns his converts against the misinterpretation and perversion of the conception of liberty,
“For ye, brethren, were called for freedom; only use not your freedom for an occasion to the flesh,
but through love be servants one to another.” There can, we think, be little doubt that the early
Church was troubled with anarchical tendencies, very similar to those of some of the Anabaptist
movements of the sixteenth century, and that these sprang from the same source. The reaction
against the legal spirit carried men off their feet, and St Paul has to take the greatest pains to
counteract the possible effects of his own teaching, just as Luther had to do when he wrote his
treatise on ‘The Liberty of the Christian Man’.

There is indeed no direct evidence in the New Testament, nor, as far as we have seen, in the
early Fathers, of an explicit repudiation of the principle of civil government in the early Church,
though such a charge may have been brought against the Church; but it is at least very easy to
conjecture that the enthusiastic spirit of the freedom of the sons of God, of the members of the true
kingdom of Christ, might easily pass into a contempt for all government, especially when that
government was in the hands of unspiritual persons. In a later volume we shall have to consider the
significance of Wycliffe’s doctrine of civil lordship: it is possible that his view may have been
anticipated in primitive times. There are even not wanting some germs out of which such sentiments
might grow, both in the Gospels and in St Paul’s own writings. Our Lord had very sharply contrasted
the spirit of the Gentiles with the spirit of His kingdom, when he said: “Ye know that they which are
accounted to rule over the Gentiles lord it over them; and their great ones exercise authority over
them. But it is not so among you: but whosoever would become great among you, shall be your
minister: and whosoever would be first among you, shall be servant of all.” It is not difficult to
understand how such a conception might lead men of a rash and impulsive disposition into a
contempt for all secular authority. In St Paul’s first letter to the Corinthians we have a reference to
the relation of Christians to the law-courts, which might quite possibly be understood as indicating a
certain tendency to slight the ordinary machinery of the secular power. “Dare any of you, having a
matter against his neighbour, go to law before the unrighteous, and not before the saints? Or know ye
not that the saints shall judge the world? and if the world is judged by you, are ye unworthy to judge
the smallest matters?” No doubt St Paul’s words are aimed at the contentious unbrotherly spirit
which prevailed in the Church, but there is, probably unintentionally and unconsciously, a slightly
depreciatory accent in the reference to the secular courts, perhaps a slight confusion with regard to
the nature of civil justice.

It seems most probable, then, that St Paul’s vindication of the authority of the civil ruler, with
the parallel expressions of St Peter’s epistle, were intended to counteract some anarchical tendencies
in the early Christian societies, were intended to preserve the Christian societies from falling into an
error which would have destroyed the unity of human life, and would have tended to put them into a
ruinous opposition to the general principles of human progress. We shall have occasion to see how
this question is developed in the writings of the Fathers, and we shall then recognise both how
important it was that St Paul had so clearly laid down the true principles of the religious conception
of the state, and also how even the clearness of his treatment failed to save later Christian thinkers
from a perversion of this conception.

When we now consider the relation of this theory of the nature of government to the
contemporary philosophical conception of the state, we find that it is both old and new. It is
essentially the same theory as that of the Stoics, that man is by nature a social creature, that
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government is an institution necessary to the proper development of human life. St Paul is translating
the philosophical conception into the Christian conception of the divine order, and the translation has
its real importance, but fundamentally the conception is the same. It is new in expression but the
same in substance, and even the expression is, as we have already seen, to be found in such
contemporary writers as Seneca and Pliny. We shall have presently to consider the theories that grew
up on this translation, but we shall see throughout our work that the translation was necessary if
Christian civilisation was to inherit the philosophical tradition of Aristotle and the Stoics. We must
remember that clearly enough the Epicurean tradition was not the same as the Stoic, that the attitude
of the philosophers of that school towards the organised State was at least one of indifference, and,
as we have just seen, there were elements in the Christian conceptions which might have tended
towards a similar position. It is therefore a matter of the greatest importance that St Paul should have
recognised the gravity of the question, and should have set forth his views with such distinctness and
penetration.

We have still to consider the theory of property in the New Testament. A great deal has been
said about what has been called the communism of the early Church, and it has been thought that we
see the beginnings of this in the condition of the Church of Jerusalem as described in the first
chapters of the Acts. We must begin by examining the exact nature of the accounts of this which are
given to us. The first reference is at the end of the second chapter: “And all that believed were
together, and had all things common; and they sold their possessions and goods, and parted them to
all, according as any man had need.” The next reference is in the fourth chapter: “And the multitude
of them that believed were of one heart and soul: and not one of them said that aught of the things
which he possessed was his own; but they had all things common ... For neither was there among
them any that lacked: for as many as were possessors of lands or houses sold them, and brought the
prices of the things that were sold, and laid them at the apostles’ feet: and distribution was made unto
each, according as anyone had need.”

There is no doubt that if these words stood alone we should conclude that a complete
communistic system was established in the Church of Jerusalem, and we might almost conclude that
conformity to this was one of the regular tests of membership. But we must look at the general
narrative a little more carefully, and our first impression will then be a good deal modified. One of
the most dramatic incidents in the story of the primitive Church is the narrative of the falsehood and
death of Ananias and Sapphira, and in this narrative we observe phrases which materially affect our
judgment of the condition of the Church. “A certain man named Ananias, with Sapphira his wife,
sold a possession, and kept back part of the price, his wife also being privy to it, and brought a
certain part, and laid it at the apostles’ feet. But Peter said, Ananias, why hath Satan filled thy heart
to lie to the Holy Ghost, and to keep back part of the price of the land? Whiles it remained, did it not
remain thine own? and after it was sold, was it not in thy power? How is it that thou hast conceived
this thing in thy heart? thou hast not lied unto men, but unto God.”

It is at least clear from this narrative that there was no compulsory system of communism in
the Church, that submission to it was not a condition of membership of the Christian society in
Jerusalem, and we are compelled to reconsider the judgment which we might be inclined to found
upon the passages first quoted. It would seem safest to conclude that the first wave of enthusiasm in
the Christian society in Jerusalem led to a sudden development of the charitable impulses of the
community to such a point that at least for the time the Christian society might well have appeared to
be living in a complete community of goods, but that this condition of things was never developed
into a complete system, and that the surrender of individual property was never a condition of church
membership.

The narrative of the Acts throws no light upon the continuance of this state of things in
Jerusalem. There are many traces in the letters of St Paul of great poverty in the Church of
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Jerusalem, a poverty probably due mainly to the crowds of Jews, many of them doubtless of very
small resources, who from time to time made their way to Jerusalem, from all parts of the Empire, to
attend the great festivals; and we find St Paul engaged in collecting money in the churches which he
visited, for the relief of this poverty, but there is nothing to show us whether the Church in Jerusalem
itself continued to be under the same conditions as at first or not.

It may perhaps be said that there are traces in the Gospels, and especially in the Epistle of St
James, of a tendency to look upon the rich as being, by the very fact of their riches, evil, and the poor
as being, by reason of their poverty, good. It is certainly noteworthy at least that St James represents
the true disciple as being poor, and oppressed by the rich, and that he proclaims the coming judgment
of God upon the rich. And in the Gospels there is more than one trace of a tendency to regard the
condition of the rich as being, normally at least, full of danger, and the condition of the poor as being
one of blessedness. (In St Matthew’s gospel this poverty is explained in a spiritual sense.) In one
well-known passage our Lord tells the rich young ruler that for him the way of perfection lies in the
renunciation of all his wealth. It is of course true that the interpretation of the passage has been the
subject of much dispute: we shall see presently in what very various fashions the Fathers deal with it,
but the general impression which we derive from the Gospels is certainly that wealth is at least a
difficulty in the spiritual life.

When we consider the condition of the Christian Church outside of Judaea, we find no trace of
any such system of the common life as may have existed in some loose fashion in Judaea. St Paul, in
his various letters, constantly exhorts his disciples to liberality, especially towards the poor
Christians in Jerusalem, but also in more general terms; but there is little trace of a community of
goods in the churches to which he writes, unless we may conjecture that the idle and disorderly life
of some of the Christians at Thessalonica may be related to a somewhat indiscriminate system of
almsgiving in that community. St Paul’s emphatic words, “If any will not work, neither let him eat”,
may imply that the benevolence of the brethren was encouraging a certain number of Christians in
idle and thriftless ways. We have discussed the traces of certain anarchical tendencies in the
primitive Christian societies, and it is quite possible that this spirit was fostered by a charity which
may sometimes have been almost reckless. But in all this there is no trace of any strict community of
goods, any notion that the ownership of property was something illegitimate.

So far as the New Testament is concerned, we can hardly say that there is any theory of
property of a strict kind: the Gospels and St James may tend to represent the sense of the dangerous
responsibilities and temptations which wealth brings; the Acts and the Epistles show us that the
Christian societies, from the outset, felt the imperious claims of the brotherhood, and interpreted
them as meaning that it was the duty of a Christian man to see that his brother was not in want. We
shall return to the subject again when we deal with the theory of property as it is presented in the
early Fathers.
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CHAPTER IX
NATURAL LAW

When we consider the character of the political theory of the Christian Fathers we find
ourselves in face of a considerable difficulty in arranging our materials. The writings which we have
to consider extend over a period of some six centuries, from St Clement of Rome and the ‘Teaching
of the Twelve Apostles’ in the first century to St Isidore of Seville in the beginning of the seventh,
and they represent very various standpoints. Some of them are written by men who have nothing of a
philosophical habit of thought; while others represent the more or less reasoned reflections of men
who might be good or bad philosophers, but who were at any rate thinkers. Some of them, that is,
simply seem to show us what notions were current among Christian men, others must be taken also
to represent the particular turn given to these by the individual writers. We are compelled to
recognise considerable diversities of opinion among these writers, and we have endeavoured to note
these when they occur, and to discuss the relations of the different views to each other: at the same
time, we think that it is true to say that in the main the Fathers represent a homogeneous system of
thought, and we have therefore usually arranged our materials under the same general system which
we have so far followed, not under the names of the individual writers, while we have usually
endeavoured to present their opinions in some roughly chronological order.

We have seen the importance of the development of the theory of natural law in the Roman
jurists, we have seen how at the close of the second century the law of nations is distinguished from
the law of nature, and how this distinction is fixed with more or less complete definiteness in the
sixth century. We must now consider the treatment of this subject in the Christian writers of these
centuries. We have observed the general characteristics of the theory of Cicero with respect to the
natural law, that there is a law behind all the positive ordinances of human society, a law which is
written in the hearts of all men, drawing them to good, forbidding them to do evil, a law which is
itself the expression of the reason and nature of God Himself, and that from this all the true laws of
men are derived. We have also seen that at least in one great passage St Paul indicates that he also
conceives of such a principle as existing in the heart of every man—that every man does in his heart
know the law of God, which forbids man to sin, and commands him to do what is right. Whether St
Paul’s conception should be traced to the natural development of Jewish thought, or to the influence
of that Hellenic culture which had already strongly affected Judaism, or to the special circumstances
of his own education at Tarsus, is, as we have said, difficult to determine. For our purpose, indeed,
we may suppose that it was derived from any or all of these sources. It will be obvious to any one
who studies the phenomena, that here is one of the many points where the Christian conception and
that of the Western world at large coincided. The theory of natural law became one of the
commonplaces of Christian thought.

In Origen’s treatise against Celsus there is an interesting sentence which may be taken as
characteristic of the attitude of the Christian thinkers. Celsus had urged that “Law is king of all
things”, and Origen, after expressing a necessary qualification of the phrase as liable to
misunderstanding, agrees that that which is law in the proper sense of the word is by nature king of
all things, even though there may be some who have like robbers abandoned the law and deny its
validity. The Christians, he says, have come to the knowledge of this law which is by nature king of
all things, for it is the same as the law of God, and they endeavour to live in accordance with it. This
frank admission of the truth of the conception and the identification of the law of nature with the law
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of God—an identification already made, at least in terms, by Cicero—is representative of the
common attitude of Christian writers towards this conception.

Even Tertullian, who, if any man, represents the extreme opposition to the ideas of the Greek
world, uses language which is the same as that of the philosophers. Nature, he says, is our first
school: we know God first by nature. Nature is the teacher, the soul the disciple. Whatever nature
taught, it was taught by God. Lactantius, with his usual somewhat captious way of dealing with
ancient philosophy, when discussing Zeno’s principle of living according to nature, complains at first
that this is too vague: there are many varieties of nature, he says, and the phrase might mean that
men are to live like beasts; but finally he admits that, if the principle means that man, who is born to
virtue, is to follow his own nature, it is a good principle. These Fathers, that is, admit that there is a
law written by nature in men’s hearts which is the true rule of human life and conduct.

The view of the later Fathers is the same. The writer known as “Ambrosiaster”, in his
commentary on St Paul’s Epistle to the Romans, gives us an interesting tripartite definition of law,
and a statement of the relation of the law of nature to the law of Moses. The definition is interesting,
but more significant is the conception of the relation of the Mosaic Law to the natural law, as being
something intended to supplement as well as to confirm it. The same conception is expressed in a
letter of St Ambrose: The Mosaic law was given because men had failed to obey the natural law.
Again, St Ambrose says, Law is twofold, natural and written. The natural law is in man’s heart; the
written laws in tables. All men are under the law—that is, under the natural law. And again: The law
of God is in the heart of the just man. Which law? Not the written but the natural law, for law is not
set for the just, but for the unjust man. The natural law, says St Jerome, speaks in our heart, telling us
to do what is good and to avoid what is evil; and, again, he says that the whole world received the
natural law, and the Mosaic law was given because the natural law was neglected or destroyed.

It is interesting to notice that the Fathers frequently, as we have before said, connect their
treatment of the natural law with St Paul’s phrases in Romans. St Ambrose, for instance, says that it
is the Apostle who teaches us that the natural law is in our hearts. St Augustine also refers to St
Paul’s words in a passage in which he divides law into three species; and St Hilary of Poitiers does
the same in describing the general scope of the natural law. He defines this as being that a man must
not injure his fellow-man, must not take that which belongs to another, must keep himself from fraud
and perjury, must not plot against another man’s marriage. It is interesting to compare this with the
definitions of the natural law by St Ambrose and by St Augustine. It is clear that these are derived
from Cicero and other ancient writers.

It is unnecessary to multiply quotations. There seems to be no division of opinion among the
Fathers upon the subject. Practically they carry on the same conceptions as those of Cicero and the
later philosophers, and while they bring these into connection with the suggestion of St Paul, they
cannot be said either to modify these inherited conceptions or to carry them any farther.

The treatment of the law of nature in the Fathers is not complete till we come to St Isidore of
Seville at the beginning of the seventh century. Then we find that distinction which we have
considered in Ulpian, Tryphoninus, and Florentinus, and in the Institutes of Justinian, restated with
great directness, and defined in a method which is interesting and to some extent novel. The
importance of the treatment of the natural law by St Isidore is, however, not only due to the fact that
he furnishes us with interesting evidence as to the general prevalence of the theory of law in this
form, and shows us that it was adopted by an important Christian writer. His importance in the
history of the theory of natural law is much greater than this. His definitions were finally embodied,
in the twelfth century, in Gratian’s Decretum, and so passed into the structure of the Canon Law, and
furnished the form of all the mediaeval ecclesiastical treatment of the subject; and though, no doubt,
with the reviving study of the roman jurisprudence, the same conceptions would probably have
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appeared, yet the fact that they were already embodied in St Isidore’s Etymologies secured the
unanimity of mediaeval theory upon the subject.

The position of St Isidore in the development, especially of the political theory of the Middle
Ages, is indeed out of all proportion to the intrinsic merits or pretensions of his work. His ‘Origins’,
or ‘Etymologies’, is really the seventh-century equivalent of a modern encyclopaedia. He suggests
the derivation of each word with which he deals, and gives a brief account of the thing which it
describes. It would be extremely interesting, were it not here out of place, to trace the history and
origin of such an encyclopaedic work as that of St Isidore. It is evident enough that in most points
and in general conception it is not original. It seems to belong to the same class of work as Martianus
Capella’s ‘De Nuptiis Philologiae’. How much farther back this encyclopaedic form of literature can
be traced we are not competent to say. It will be seen in the course of our inquiries that St Isidore
furnishes the model of a variety of works of the same kind in the Middle Ages, of which the nearest
is Hrabanus Maurus’s ‘De Universo,” which belongs to the ninth century.

St Isidore’s work has therefore little of the character of an original production, and indeed
makes no claim to this. For our purpose, indeed, this fact rather increases than diminishes its
importance. We feel convinced in reading St Isidore’s definitions that he is giving us not merely his
own judgments but the generally current conceptions of his time. It may of course be urged that St
Isidore, writing as he did in Spain, was rather far removed from the centre of the culture of his time,
and that we must be prepared to admit the influence of the new barbarian circumstances upon his
mode of thought. With regard to some aspects of his political ideas this may be quite true, and indeed
may be a fact of some importance. But with regard to the subject which we are at present
considering, his treatment of the theory of Natural Law, there seems no reason to think that any such
special influences are at work upon him. We should indeed be glad, if it were possible, to trace more
clearly the sources of his theories, for much remains, to us at least, very obscure; but we see no
reason at all why we should look for these outside of the limits of the Latin culture.

St Isidore of Seville deals with the definition of law in the following terms: “Jus autem
naturale est aut civile aut gentium.” That is, he begins by laying down the tripartite character of law
as Ulpian and the Institutes do. He then defines natural law, “Jus naturale est commune omnium
nationum, et quod ubique instinctu naturae, non constitutione aliqua habetur; ut viri et feminae
conjunctio, liberorum successio et educatio, communis omnium possessio, et omnium una libertas,
adquisitio eorum quae coelo, terra, marique capiuntur. Item depositee rei vel commendatae pecuniae
restitutio, violentiae per vim repulsio. Nam hoc, aut si quid huic simile est, numquam injustum, sed
naturale, aequumque habetur.”

It will be evident that the definition is related to that of Ulpian and the Institutes, and yet that
there are considerable differences between them, and these of some significance. The statement that
the jus naturale is common to all animals has disappeared, and in its place we read that it is common
to all nations, and that men follow it “instinctu naturae non constitutione aliqua”. We have already
had occasion to deal with this change, but we must again point out that it seems to represent the fact
that while Ulpian’s definition suggests that the jus naturale was something of the nature of the
animal instinct, the general tendency of thought was to look upon it as a body of principles rationally
apprehended. It is true that St Isidore says that men follow it “instinctu naturae”, but this is
contrasted, not with reason, but with “constitute aliqua”, and it should be observed that under the
definition is included an ethical habit, such as the “depositee rei vel commendatse pecuniae
restitutio”. This has no place in Ulpian’s definition. St Isidore defines the jus gentium in the
following terms: “Jus gentium est sedium occupatio, sedificatio, munitio, bella, captivitates,
servitutes, postliminia, faedera pacis, indutise, legatorum non violandorum religio, conubia inter
alienigenas prohibita. Et inde jus gentium, quia eo jure omnes fere gentes utuntur”. We have already
compared this definition with a fragment of Hermogenianus contained in the Digest, and with one
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part of the discussion of this question in the Institutes of Justinian. It is difficult to say whether St
Isidore’s definition is directly related to these, but there seems to be a general agreement of character
between them all. In passing we may point out that there is the same contrast between the natural
liberty of all, under the jus naturale, and the slavery which belongs to the jus gentium, in St Isidore
and in the Institutes; but we shall have to return to this point later. The jus civile is defined by St
Isidore as follows: “Jus civile est, quod quisque populus, vel civitas sibi proprium, humana divinaque
causa constituit.” This is practically the same as the definition of the civil law as distinguished from
the jus gentium and the jus naturale in the Institutes of Gaius and Justinian.

St Isidore of Seville has obviously reproduced with certain changes of detail the theory of the
tripartite character of law which we have already seen in the works of Ulpian and in the Institutes of
Justinian. With his work the conception passes into the common stock of mediaeval tradition on
political theory. The distinction would, however, have had little or no meaning if it had not been
closely connected with that theory of the natural condition, or state of nature, the state antecedent to
the conventional institutions of society, which we have already studied in Seneca, and whose
influence we have recognised in the lawyers. We must examine this theory as it is exhibited to us in
the Fathers, but we shall find it best to approach the subject by considering their theory of human
nature and human institutions. We shall find that there is continually implied in this a reference to a
condition of life precedent to and other than that which now exists. We shall see that the conception
of the state of nature is in the Fathers identified with the conception of the condition of mankind in
the unfallen state.
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CHAPTER X
NATURAL EQUALITY AND SLAVERY

We have seen that in the New Testament writings we find a conception of human nature which
is very clear and distinct as to the essential and inherent equality of mankind; we find that in the
teaching of our Lord Himself men are regarded as all equally the children of God, and that in St
Paul’s writings we have the more technical expression of this conception as signifying the capacity
of all men for the spiritual and moral life. Whether a man is slave or free he is still capable of the
same moral and spiritual life, capable of knowing God and serving Him. If he is a slave he must be
treated fairly and reasonably by his master, who is no dearer to God than is the slave.

This conception is carried on with eloquence and force in the writings of the early Fathers—is
indeed implied in all that they say. We may refer to one or two passages which deal with the matter
directly: the first is in the little work known as the ‘Octavius’, written by Minucius Felix. He says
that all men, without difference of age, sex, or rank, are begotten with a capacity and power of reason
and feeling, and obtain wisdom, not by fortune, but by nature. It is interesting to observe how close
these phrases, in spite of certain differences, are to those of Cicero and Seneca; indeed it might be
difficult to say whether the author derives his method of expression from the New Testament or from
the philosophers. Another passage is contained in Lactantius’s work, the ‘Divine Institutes’. He is
discussing the nature of justice, and after having given the first place in the conception of this to
pietas he goes on to urge that the second part of justice is aequitas—that is, the temper which teaches
a man to put himself on an equality with his fellow-men, the quality which Laetantius says Cicero
had called aequabilitas. God, who brings forth and inspires men, wished them all to be equal. He
made them all for virtue, promised them all immortality. Ho one, in God’s sight, is a slave or a
master; He is the Father of all men, we are all therefore His children. Lactantius finds fault with
Roman and Greek institutions as not recognising these principles of equality sufficiently, but it does
not appear that he is really attacking the institutions so much as what he considers the wrong temper
with which men regard these institutions; for when he considers the objection which some one might
make, that the same differences of rank and condition exist also among Christian people, he replies
not by denying that the differences exist, nor by condemning their existence, but by urging that
Christian people do really recognise each other as brothers and equals, that they estimate all things
by their spiritual and not by their material value.

Lactantius’s phrases are well-meaning and no doubt sincere, but they scarcely justify his
attempt to censure the Greek and Roman spirit, and his somewhat inexcusable forgetfulness of the
fact that writers like Cicero and Seneca had taken up much the same position towards the inequalities
of human condition as his own. Lactantius does not really condemn the existence of the great
inequalities of society, only he wishes them to be corrected by the sense of the fundamental equality
of human nature, just as Seneca had done.

In the later Fathers this conception of the intrinsic and primitive equality of human nature is
discussed with much fullness, but almost always in direct connection with the treatment of the
institution of slavery: they assert that this equality is primitive, and also that in some sense it always
continues, while they also develop with great clearness a theory which is to account for the existence
of this unprimitive and, in one sense, unnatural institution of slavery.

We do not know that any passage in the writings of the Fathers represents the general character
of their theory better than a discussion of the subject by “Ambrosiaster”, in his commentary on St
Paul’s Epistle to the Colossians. He begins by warning masters lest they be puffed up with pride and
forget that God made, not slaves and free men, but all men free. Slavery is the consequence of man’s
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sin; man, making war upon his fellow-man, makes captives, and chance determines whether these
are to remain slaves or to be redeemed. Before God the sinner is the slave; Ham is an example of
this, and the ancient writers who maintain that the wise were free and the foolish slaves, really
recognised this principle. Masters must remember that their lordship extends only over the body;
they have no authority over the soul, God only is the master of that: let them remember this, and only
exact just service from their slaves, who are still their equals, not to say their brethren.

It will be noticed that there are really four distinct propositions with regard to human nature
and slavery contained in this passage. First, that men as God made them were free; second, that this
still continues in some sense, the condition of slavery is very largely one determined by fortune, and
this condition does not extend beyond the body; thirdly, that slavery is the result of man’s sin and
sinfulness, the true slavery is that of the soul, for the foolish are the true slaves; fourthly, that masters
must treat their slaves with consideration and forbearance. All these points can be amply illustrated
from the works of the Fathers.

All the Fathers maintain that in their original nature men were free and equal. Salvian speaks
of that human nature and condition which makes masters and slaves equal. St Augustine, in a very
notable passage, to which we shall have to return, lays it down that God did not make rational man to
lord it over his rational fellows, but only to be master of the irrational creatures, and that no one in
that nature in which God first made man is the slave either of man or of sin. In the original order of
things men would have been free and equal. Gregory the Great insists upon the same conception.
Masters are admonished that they should remember that their slaves are of the same nature as
themselves, lest they should cease to recognise that those whom they hold in bondage are equal with
them, through their share in one common nature. In a passage in his work on Job, a passage which is
frequently referred to in mediaeval literature, and some of whose phrases have become almost
classical, Gregory admonishes great men to remember that by nature we are all equal, that nature
brought forth all men equal, that it is only by a secret dispensation of God that some men are set over
or are inferior to others. St Gregory’s phrase, “Omnes namque natura aequales sumus,” is strictly
parallel to Ulpian’s “Quod ad jus naturale attinet, omnes homines aequales sunt.” We have just seen
how St Isidore of Seville says that under the natural law there is “omnium una libertas.”

But, further, this equality is not a thing wholly of the past: the inequalities of condition and life
only affect the body, they have no relation to the mind and soul. The slave, St Ambrose says, may be
the superior, in character, of his master; no condition of life is incapable of virtue, the flesh can be
enslaved, the mind is free. The slave may really be more free than the master. It is sin which renders
a man truly a slave, innocence is free. He is free under any outward form of slavery who is not
governed by the love of the world, by avarice, by fear. The free man is he who can look out with
confidence on his actual life and for whom the future has no terrors. St Ambrose’s words remind us
very forcibly of those of Seneca, and indeed so far the theories we are considering do not seem
essentially to differ from those with which we have already dealt. But they are reinforced by the
emphatic assertion that in Christ we are all one. St Ambrose in another treatise puts this very
forcibly. Neither family nor rank affect the true position of men. Slaves or freemen, we are all one in
Christ; slavery can take nothing from man’s character, nor can freedom add anything to it. This is
expressed in another and perhaps more technical fashion by the author of one of the sermons
attributed to St Augustine, who protests against the harsh treatment of Christian slaves by Christian
masters, and upbraids them for not considering that the slave is their brother by grace, has equally
with them put on Christ, partakes of the same sacraments, has the same Father, God, and should find
in his master a brother. These Christian conceptions do not perhaps add anything in strict theory to
the philosophic conception of the equality of man’s nature, but they represent to us a mode of
apprehending this which has probably had a very great and continuous influence on the development
of the practical consequences of this theory of human nature.
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Man, then, as God made him was free and equal. The subjection of man to man is something
which belongs not to his original nature but to his present condition; and more than that, this equality
and freedom is in one sense indestructible and inalienable: even now, though his body may be in
subjection, his mind and soul are free, he is still capable of reason and virtue, he may even now be
superior to the man to whom he is enslaved, and in his relation to God all differences of condition are
meaningless. Men, whether slaves or freemen, are called to one common life in Christ and God,
called to know God as the common Father and to hold each other as brethren. We may stay for a
moment to notice once again how far we have travelled from the Aristotelian mode of thought, how
clearly we are in presence of what we may call the modern conception, the fundamental idea upon
which the modern democratic theory of society depends. The Christian Fathers are clearly restating
in their own fashion the same conceptions as those which we already met with in Cicero, in Seneca,
and in the lawyers.

But slavery is not, in the judgment of the Christian Fathers, unlawful or improper: they
recognise its existence, they acquiesce in its presence, and they furnish a complete theory of its
origin and a new justification of its continuance. Slavery, they say, had no place in the primitive
condition of life; man, as God created him, was not made to be either the slave or the lord of his
fellow-man; but, they add, man has long ago passed out of that primitive condition, and lives now
under other circumstances. He was once innocent and harmless, now he is vicious and inclined to
attack and injure his fellow-man. Under the primitive conditions, he needed no coercive discipline to
train him to goodness and to restrain his evil desires; he lived in freedom, and under conditions of
equality, for he had no tendency to abuse his freedom to the injury of his neighbours, and therefore
he did not need to be under the domination of his fellow-man, lest he should do wrong.

The Fathers conceive of the state of man before the Fall much as Seneca conceives of the
Golden Age, and they account for the disappearance of the primitive conditions of that age by the
theory of the Fall. By the Fall man passed out of the state of nature into the state in which the
conventional institutions of society are necessary. Slavery did not exist in the state of nature when
men were free, and in some very large sense equal. But the Fall brought with it the need of new
conditions, of a new discipline, by which the new and evil tendencies of human nature should be
corrected. Slavery is a consequence of the coming of sin into the world, and is also a disciplinary
system by which the sinful tendencies of man may be corrected.

We have already seen how this conception is stated by “Ambrosiaster”. In general terms he
puts the universal theory of the Fathers, that slavery came into the world with sin. This conception is
drawn out with greater completeness by St Augustine, St Ambrose, and St Isidore of Seville. The
passage to which we have already referred in the ‘De Civitate Dei’ as illustrating the conception of
the equality and primitive liberty of mankind, also contains one of the best statements of the patristic
theory of the origin and rationale of slavery. Man, who was made in the image of God, and endowed
with reason, was made to be the lord of all irrational creatures, but not of his fellow-men. Slavery has
been imposed by the just sentence of God upon the sinner: it is a consequence not of man’s nature
but of man’s sinfulness; by nature man is the slave neither of sin nor of his fellow-man. Slavery is
intended to preserve the true order of life, which is threatened with destruction by sin. St Augustine
looks upon slavery partly as a punishment of sin, but also as a remedy for sin, as one of those
institutions, unnatural in one sense, as being contrary to the primitive conditions of human nature,
but necessary under the actual circumstances of society. St Ambrose urges more than once that sin
and vice and ignorance do in themselves make a man a slave. Sin is always servile, innocence alone
is free. “Every one who commits sin is a slave of sin”. It is really better for a vicious man to be a
slave; a man who cannot rule himself is better under the authority of a wise man. When Isaac put
Esau into subjection to Jacob, he was really conferring upon him a benefit. The same conception is
drawn out with precision and clearness by St Isidore of Seville. Slavery is a punishment for sin, but a
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remedial punishment; it is intended to correct the evil tendencies of original sin in human nature. It is
necessary that the evil dispositions of some men should be restrained by terror, and yet God is
equally careful for men whether they are slaves or free, and it may chance that a good man may be
enslaved to an evil master while he is really his superior. St Isidore seems to mean that slavery is one
of those disciplinary institutions which are necessary under the actual conditions of human nature,
which do, in the general, tend to correct the result of men’s depravity, though he is evidently
compelled to recognise that the dispensation of Providence is not always adjusted correctly to the
individual case.

This theory of the Fathers deserves careful attention. We have seen that they use phrases which
illustrate the sincere conviction with which they, like the later philosophers and the lawyers,
maintained the natural equality and liberty of mankind. Clearly they all continue to hold firmly to the
view that human nature is fundamentally equal, that there is no reality in such a distinction as that
which Aristotle had made between the naturally free man and the man who was naturally a slave.
Men are all possessed of reason and capable of virtue; they are all the children of God. But it is also
quite clear that the Christian writers were no more prepared to condemn the actual institution of
slavery as unlawful than were the jurists or the philosophers. In the writings of the jurists we have
the apparent contradiction stated, without explanation, that slavery is contrary to nature and yet that
it exists. Seneca, at least, among the philosophers, suggests an explanation of the apparent
contradiction. Institutions which were not necessary in the age of innocence became necessary as
men’s vices increased. The Fathers, bringing to their consideration of society a dogmatic theory of
the Fall, are able to apply the same considerations as those which Seneca urges, with completeness
and coherence. Had Adam not sinned and brought sin into human nature such an institution as
slavery would have been unnecessary; but the Fall, in bringing corruption into the world, made
necessary institutions which should correct and control the sinfulness of human nature.

Here we have the explanation of what at first sight seems a paradoxical contradiction between
the principles of the natural law and the actual conditions of human life. The later Roman jurists had
looked upon the natural law as divine and unchangeable, and, almost in the same breath, had spoken
of slavery as an institution actually existing and yet contrary to the natural law. Directly at least they
suggest no explanation of the apparent contradiction. Seneca had suggested, and the Fathers
developed completely, an explanation which was in its own way profound and philosophical. The
law of nature in its completeness is only adapted to the state of nature. In the condition of innocence
and simplicity men needed no coercion to make them obey the principles of this law. But once this
innocence had disappeared man needed discipline and coercion to make him obey even the more
general principles of justice and right, and hence much which is contrary to nature in the primitive
condition is necessary in the actual condition of human life.

Slavery is then, in the view of the Fathers, a lawful institution, and they constantly urge upon
the slave the duty of obedience and submission. St Ambrose, after admonishing masters to remember
that they are of the same nature as their slaves, bids the slaves serve their masters with good will; a
man must patiently accept the condition in which he is born, and must obey harsh as well as good
masters. St Augustine, in one interesting passage which is also of some importance in connection
with the theory of government, argues that Christ makes good slaves of bad ones; that, when they
turn to Him, He teaches them, not that it is improper that the righteous should serve the wicked, but
rather that slaves should follow His example in rendering service. In another place, with still greater
emphasis, he repudiates the notion that the precedent of the liberation of the Hebrew slaves in every
seventh year might be applied to the case of the Christian slave: the apostle, he says, had admonished
slaves to obey their masters, lest Christian slaves should demand such a manumission. The author of
one of the sermons attributed to St Augustine puts the matter very forcibly when he bids the slaves
love and obey their masters from the heart, because it is God who has made these to be masters and
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the others to be their servants. But perhaps the most emphatic assertion of the propriety of slavery is
to be found in one of the canons of the Council of Gangrae, held in the year 362. In the third canon
the anathema of the Church is laid upon any one who under the pretence of godliness should teach a
slave to despise his master, or to withdraw himself from his service.

The Church, then, so far from repudiating the institution of slavery, accepted the fact, and
framed its own canonical regulations in accordance with it. The history of the canonical and secular
legislation with regard to the slave who entered a monastery, or procured ordination, is long and
intricate, and it is not necessary here to deal with it in detail; still some points in this should be
observed. At an early date it had become the Church rule that a slave could not be ordained unless he
were first set at liberty. St Leo expressly prohibits this, and a little later the matter is treated with
considerable detail by Pope Gelasius I. In one of his letters he orders a certain bishop to restore a
slave, who had been made a “clericus”, to his mistress; but with regard to another slave who had
been ordained to the priesthood he orders that he should be sent back to his mistress, not as a slave
but as a priest at the church on her estates. In another letter he forbids the reception of any slave into
a monastery without the permission of his master. This does not, however, represent the universal
character of Christian legislation on the subject. In Justinian’s fifth Novel the question of the
entrance of slaves into monasteries is handled in a somewhat different spirit. Justinian prefaces his
judgment on the subject by the recognition of the fact that the divine grace makes no distinction with
regard to human conditions; that in the worship of God all distinctions of male or female, slave or
free, disappear; and he goes on to lay it down that every one, whether free or a slave, must undergo a
probation of three years before being accepted as a monk. If within that time a master come to
reclaim his slave, and can prove that the slave had stolen something, or had committed a crime of
some kind, and had therefore fled to the monastery, the slave is to be restored to him, on the promise
that he will not injure him. But if he cannot prove the charge, the slave is not to be surrendered to
him, even if the master’s demand is made within the three years: after that, no demand can be made
even on the ground of any crime committed by the slave before his coming to the monastery. Only, if
the slave leave the monastery to return to the secular life, then the master can reclaim him. We shall
have to recur to this question of the position of the slave or serf with respect to ordination or entering
a monastery in later chapters. We here refer to the matter only as illustrating the fact that the
Christian Church acquiesced in the institution of slavery, and even formed its own internal
regulations in accordance with the fact.

Slavery, then, in the judgment of the Fathers, is a legitimate and useful institution. But the
Fathers are very careful to urge upon the masters that they must show their slaves consideration and
kindness, and even that they are responsible for the spiritual welfare of their slaves. St Augustine
urges upon the masters of slaves that while with respect to temporal matters they may well
distinguish between their children and their slaves, with regard to the worship of God they should
take equal thought for both: the true Pater familias will try to bring up his whole household in the
service of God. St Gregory the Great, in a letter addressed to the nobles and proprietors of Sardinia,
warns them that they will have to give account to God for all those who are in subjection to them; it
is true that these are to serve the temporal interests of their lords, but the lords are responsible for
their eternal wellbeing.

We must not be understood to be discussing the question of the complete influence of
Christianity on ancient slavery: our work here is concerned with the theory of the subject. So far as
we should venture an opinion on this matter, we should say that Christianity was one of the many
influences which were gradually tending to bring the slavery of the ancient world to an end. It would
appear evident that the influence of Christianity tended to promote the mitigation of the hardships of
slavery, not only by its exhortations to the master to remember that the slave was his brother, but also
by promoting legislation for the protection of the slave and by actually encouraging manumission.
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The laws of the Christian Emperors carry on from the older legislation, and seem to develop further,
regulations for the protection of slave women and children from prostitution and exposure, and it is
very noticeable that one of the earliest laws enacted by Constantine after his conversion was that by
which it was permitted to perform the ceremony of manumission in the Christian Churches. The
theory of the Church may have looked upon slavery as legitimate, but it is clear enough that the
practical influence of the Church was in favour of manumission. In later centuries we find references
to the manumission of slaves which imply that this was considered to be a pious work, likely to
profit the souls of the persons who perform it. We do not doubt that the general influence of the
Church tended towards the mitigation of the hardships of slavery, and even towards the
disappearance of the institution. But the more clearly we may recognise this the more necessary is it
to recognise also that the theory of the Church is somewhat different: we think that it must be
admitted that the influence of the theory may have had considerable effect both in defending the
actually existing slavery of the ancient world, and in assisting in its revival in the fifteenth century
when Europeans came into contact with the negro races.
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CHAPTER XI
NATURAL EQUALITY AND GOVERNMENT

In dealing with the question of slavery we have anticipated a good deal of what we have to say
about the relation of the theory of natural equality to the theory of organised society and government.
That natural equality which is, in the judgment of the Fathers, contrary to slavery, is also contrary to
the subjection of man to man in government.

The Fathers maintain that man is made for society, that he is by nature sociable and inclined to
love his fellow-men. Lactantius, in commenting on a passage from Cicero’s De Republica, which we
have already discussed, denies that they were ever apart. It is indeed possible that Lactantius is a
little confused in his judgment of human nature. In another place he seems to mean that man does
indeed desire society, but it is on account of the weakness of his body, which makes him incapable of
defending himself in solitude. Still, even so, he maintains that men are by nature driven to the social
life. A clearer conception is very forcibly stated by St Augustine in several passages. Human nature
is, he says, sociable, and men are held together by the bond of kinship. He approves of the
conception that the life of the wise man is a social life. Man, he says, is driven by the very laws of
his nature to enter into society and to make peace with men. It is of some importance to observe this
judgment, for, as we have already said, it must be remembered that ancient philosophy had spoken
with a twofold voice on the matter. The Epicurean had plainly tended to think of political life as at
the most a necessity, perhaps an unfortunate necessity, arising from the infirmities of human nature,
while the conception of the obligation of political life even for the wise man had been carried on by
the Stoics, although, as we have already seen, it requires a little care to recognise how emphatically
they held this. Lactantius may perhaps waver between two opinions, perhaps scarcely recognising
the significance of the question; but St Augustine, at least, is clear in his judgment, and he is, as far
as we see, the representative of the normal type of thought of Christian writers.

Man is by nature made for society. But it is not by nature that man is the lord of man, it is not
by nature that man is in subjection to man. We must recur again to that most important treatment of
the question by St Augustine, to which we have already referred in dealing with slavery. God made
rational beings in His own image, not to be lords over each other, but to be lords of the irrational
creatures; the primitive good men were rather shepherds of their flocks than kings of men. The
government of man by man is not part of the natural order of the world. In another place St
Augustine speaks in the severest terms of the desire of domination, and treats it as arising from an
intolerable pride which forgets that men are each other’s equals. Gregory the Great represents
precisely the same attitude towards the primitive order of human life. In the passage already quoted
in relation to slavery, he points out the immense profit that great men will derive from the
consideration of the equality of human nature, the great benefit they will gain if they will recollect
that in the beginning man was set over the other animals, not over his fellow-man. It is probable that
Gregory the Great is here following St Augustine, but the general source of the theory can hardly be
mistaken: it is that same Stoic theory of a primitive state in which the conventional institutions of
society did not yet exist, of which we have already spoken so often. The primitive state of man was
to these Fathers, as it had been to the Stoics like Posidonius and Seneca, a state without any coercive
government: in the state of nature men did not need this.

It must be noticed that, at least in St Gregory the Great, this does not mean that in the state of
innocence there was no order of society or distinction of authority. In a letter addressed to the
bishops of the kingdom of Childebert, in ratifying the authority of Virgilius, the Bishop of Arles, as
representing the Roman See, St Gregory urges that some system of authority is necessary in every
society—that even the angels, although they are free from sin, are yet ordered in a hierarchy of
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greater and less. St Gregory’s conception is very similar to that of Seneca and Posidonius, who,
while they think that there was no organised coercive government in the primitive age, think that in
that time men freely obeyed the wise.

To return, it seems clear that both St Augustine and St Gregory look upon the institution of
coercive government as not belonging to the primitive state of man; they do not think that
government of this kind is a natural institution; but this does not mean that the Fathers look upon the
ordered government of society among men as they actually are, as a thing improper or illegitimate.
We have already, in considering their attitude to the institution of slavery, recognised that they
conceive of the conditions proper to human life as having been completely altered by the entrance of
sin into the world. Slavery was contrary to the natural law of the primitive condition of human
innocence, but is proper and even useful under the actual conditions of human nature. It is the same
with the institution of government. Coercive government has been made necessary through sin, and
is a divinely appointed remedy for sin.

It is interesting to find this conception developed by the Christian writers from a very early
date. We have already considered St Paul’s treatment of the institution of government and the
sanctity which belongs to it. He affirms its sanctity and explains this as arising from the fact that its
purpose is to repress the evil and to reward the good. St Clement of Rome, in the great liturgical
prayer which forms a concluding part of his letter, does not go beyond St Paul’s conception of the
sanctity of government: he prays to God for the rulers of mankind, as those to whom God has given
authority and glory, that God will give them wisdom.

Towards the end of the second century we have in the writings of St Irenaeus a detailed
discussion of the origin of government, of the circumstances which have made it necessary, and of
the purpose which it is intended to serve. The passage occurs with that apparent irrelevance which is
so characteristic of the writings of the Fathers, in a discussion of the mendacity of the devil. Irenaeus
begins by asserting that the devil was, as always, a liar, when in the temptation he said to our Lord
that all the kingdoms of the earth were his, to give to whom he would. It is not the devil at all,
Irenaeus says, who has appointed the kingdoms of the world, but God, and he establishes this by a
reference to the passage in the Proverbs, “By me kings reign and princes administer justice,” and the
saying of St Paul, already discussed (Rom. xiii. 1, &c.) Authority came from God, not from the devil.
So far we have nothing new; but Irenaeus then proceeds to discuss the causes which made
government necessary, and urges that this is due to the fact that men departed from God and hated
their fellow-men, and fell into confusion and disorder of every kind, and so God set men over each
other, imposing the fear of man upon men, and subjecting men to the authority of men, that by this
means they might be compelled to some measure of righteousness and just dealing. We have here an
explicit statement that the institution of government has been made necessary by sin and is a divinely
appointed remedy for sin.

The Christian writers of the same period as Irenaeus do not indeed draw out the relation of
government to the existence of evil, as Irenaeus has done, but they agree with him in asserting its
divine origin. Justin Martyr lays great stress upon the fact that Christians had been taught by Christ
Himself to pay taxes to the ruler, to “render to Caesar the things which are Caesar’s”, and urges that,
while Christians can only worship God, in all other ways they gladly serve their rulers. Theophilus of
Antioch, another writer of the second century, while also refusing to worship the king, says that he
should be honoured and obeyed, for at least in some sense it may be said of him that he has received
his authority from God. No doubt these emphatic assertions of the divine authority of the ruler, while
they may have been partly intended to allay any suspicions of disloyalty, were also intended to
counteract those tendencies to anarchy in the Christian societies, to whose existence the New
Testament bears witness. The Christian writers of the second century, then, clearly carry on the
tradition of the New Testament that the principle of authority is a divine principle, while in the case
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of Irenaeus at least we see that this means that government is a divinely instituted remedy for the sin
and wickedness of men.

The great writers of the fourth, fifth, and sixth centuries carry on precisely the same
conceptions. Most of them indeed only deal with the divine character of government, but St
Ambrose, St Augustine, St Gregory the Great, and St Isidore develop the conception of St Irenaeus
that government is the necessary divine remedy for sin. St Ambrose speaks of the authority of rulers
as being imposed upon foolish peoples, to compel men even though unwillingly to obey the wise. St
Augustine, as we have already seen, looks upon the government of men by men as being contrary to
the primitive condition of human nature, but as being a necessary and divinely appointed
consequence of and remedy for sin. We give below another passage from his writings in which his
conception of government is very clearly drawn out.

St Gregory the Great echoes the sentiments of St Augustine: we need only refer the reader to
the passage which we have already quoted in part, but we may draw attention to some phrases in this
which were not specially germane to the subject which we were then dealing with. Men, he says, are
indeed by nature equal, but they are different in condition as a consequence of sin: as all men do not
live equally well, one man must be ruled by another; there is a bestial tendency in the human race
which can only be kept down by fear.

St Isidore of Seville, in the same passage in which he deals with slavery as a consequence of
and a remedy for sin, also deals with government in the same fashion. The just God, he says, has so
ordered life, in making some men slaves and some men lords, that the tendency to evil may be
restrained by the fear of punishment; and to the same end princes and kings are appointed, that by
fear of them and by their laws the people may be restrained from evil and encouraged to good.

It is unnecessary to multiply quotations from the Fathers to show that they all accept the theory
of St Paul, that Government is a divine institution. We shall have to recur to the matter again when
we discuss their conception of the character of the authority of Government, the question of its
absolute or limited nature, and the propriety or impropriety of resistance to it. So far we are only
concerned to make it clear how it is that we find the Fathers at the same time maintaining that
Government is not natural and primitive, and yet that it is a divine institution. We have tried to make
it clear that this apparently self-contradictory position is really a perfectly intelligible, and, on its
own terms, rational one. For man is not now in the condition in which God made him: once he was
innocent and harmless, now his nature is depraved and corrupted, and conditions which would have
been wholly contrary to his primitive nature are now necessary and useful.
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CHAPTER XiIlI
THE THEORY OF PROPERTY

We must turn to the theory of property in the Christian writers. We have already seen that the
New Testament does not seem to contain any definite theory of property: it may contain traces of a
theory that the perfect man has little to do with wealth, but the general tendency of the New
Testament writers seems to be to assume the existence of the institution, while they enjoin upon
Christian men the duty of using their property especially for the benefit of all the members of the
Christian societies.

The earliest Fathers carry on these conceptions very much as we find them in the New
Testament: on the one hand they do not seem to have any dogmatic theory of the community of
Christian men’s goods; on the other hand they continue to insist that the Christian man is bound to
use his property to relieve the wants of his fellow-man, and especially of his fellow Christian. The
‘Teaching of the Twelve Apostles’ and the so-called Epistle of Barnabas reproduce from some
common source very emphatic exhortations to liberality in giving, which in one phrase echo the
words of the Acts of the Apostles: “Thou shalt not turn away from him that hath need, but shalt share
all things with thy brother, and shalt not say that they are thine own: for if ye are sharers in that
which is immortal, how much more in those things which are mortal.” The phrase, “Thou shalt not
say that they are thine own”, is very near the phrase of the Acts, “No one of them said that ought of
the things which he possessed was his own”.

The same conception is represented by Justin Martyr in the second century. In his first
‘Apology’ he contrasts the covetousness and greed of the ordinary man with the liberality of the
Christian. He says of the Christians, that they brought what they possessed into a common stock and
shared with everyone in need. Justin Martyr again suggests the phrase of the Acts. In the third
century St Cyprian quotes the narrative of the Acts, and commenting on it says, that such conduct is
that of the true sons of God, the imitators of God. God’s gifts are given to all mankind, the day
enlightens all, the sun shines upon all, the rain falls and the wind blows upon all, to all men comes
sleep, the splendour of the stars and the moon are common to all. Man is truly an imitator of God
when he follows the equal beneficence of God by imparting to all the brotherhood the good things
which he possesses. Cyprian does not say that the Christian man must share his goods with all the
brethren, but clearly he looks on this as the most perfect way. This gradually became the common
view of many Christian writers.

But before considering the later Fathers we must observe that other early Christian writers
present us with a somewhat different view of the subject. One of the short treatises of Clement of
Alexandria discusses the Gospel story of the rich young ruler, and it is both interesting and important
to observe that Clement treats our Lord’s injunction to the young man to go and sell all that he had
and to give to the poor as being a metaphorical saying, and as really referring to the passions of the
soul. He maintains that there is no advantage in poverty unless it is incurred for some special object.
Destitution is distracting and harassing, and it is much better to have such a competence as will
suffice for oneself and enable a man to help those who are in need. Riches, therefore, are things
which may, if rightly used, be serviceable to the possessor and to others, and are not to be thrown
away. Clement’s interpretation of our Lord’s words is not, so far as we know, a common one, but it
is of considerable importance.

The same general conception is very strongly held by Lactantius. He discusses Plato’s theory
of community of property, and very emphatically repudiates it as impossible and unjust, and urges
that justice is not a matter of external condition but of the soul. It is not property that must be
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abolished, but pride and insolence. If the rich would lay these aside it would make no difference
though one man were rich and another poor. In another passage he discusses the poetical conception
of the Golden or Saturnian Age. He looks upon this as no poetical fiction, but a condition of things
which really existed and out of which men passed by reason of sin and the loss of the true religion.
Lactantius, that is, formally accepts that theory of the state of nature which we have already
considered; but it is very noticeable that he refuses to accept the poetical conception of a complete
community of goods in that age. He maintains that we must take this as a poetical metaphor. He
cannot think that even in that age there was no such thing as private property, but only that men were
so generous and kindly that no one was in want.

What are we to conclude as to the position of the earlier Fathers with respect to the institution
of property? We must first observe that their whole thought is dominated by the sense of the claims
of the brotherhood. Whatever may be the further significance of the narrative of the Acts and the
phrases of ‘Barnabas’ and the ‘Teaching of the Twelve Apostles’, this at least is clear, that the
Christian societies recognised that every member had a claim upon the others for that which was
necessary for his maintenance. Behind this, however, there lies a question more difficult to answer,
Did the first Christian teachers and societies, or any of them, think that property was in itself
unlawful or improper for the true Christian? It should, perhaps, be observed here that the very
important phrases of ‘Barnabas’ and the ‘Teaching’ are drawn from a common source, to which the
name of ‘Two Ways’ has been given, and that it has been argued that this work was a Jewish manual
of moral discipline. The phrases in the Acts have a very similar ring. It may be suggested, then, that
the notion that the perfect life was that of a society in which all shared equally with their brethren all
that they had, was one which belonged to some form of the later Judaism, and so passed into the
Church,

It is just possible that there may have existed within the Church a tendency to think that among
Christian men there should be no private property. But what we know of the historical conditions of
the early Christian societies compels us also to recognise that this conception was not carried out into
practice, so far as we know, in any community, not even in the community at Jerusalem. It would,
however, seem as though there may very early have grown up in the Christian societies a theory that,
while it was perfectly lawful for the Christian man to hold property, to give all that one had to the
common funds of the society was the more perfect way. This is not, indeed, a view which was
universally held. Clement of Alexandria and Lactantius, as we have seen, exhibit no special
inclination towards it, but it seems to underlie the phrases of St Cyprian, it was developed by two of
the most influential of Western Christian writers, St Jerome and St Augustine, commenting on our
Lord’s words to the rich young ruler, and it formed part of that theory of the ascetic life as the more
perfect way which dominates so much of Western thought in the Middle Ages.

When we turn to the later Fathers we find that their theory of property is closely connected
with the same general philosophical system as that which governs the rest of their political theories.
In the first place, it seems quite clear that they recognise that private property is in no way evil if it is
rightly used. St Augustine maintains this dogmatically against the Manichaeans. Who does not
understand, he says, that it is not blameworthy to have such things (i.e., property of various kinds),
but only to love them, to put one’s hope in them, to prefer them to, or even to compare them with
truth, justice, wisdom, faith, a good conscience, with love to God and our neighbours. The same view
could be illustrated from the other Christian writers, as being the normal judgment of the Christian
Church. Whatever doubt may be entertained as to some primitive Christians, there is no doubt about
the formal judgment of the developed society. But when we have recognised this fact, we must also
observe that this merely means that the Church accepted the institution of property as being in
accordance with the actual conditions of life, just as it accepted the institution of slavery or coercive
government: it does not mean that the Church considered private property to belong to the natural or
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primitive condition of human life. It is true that the Fathers deal with this question in the most
incidental and partial manner, and that it is therefore difficult to express ourselves very dogmatically
about the theory which lies behind their references, but we think that the best interpretation of these
is that they thought that in the primitive state all things were common,—that it is not the law of God
but that of the State which directly gives this thing to one man and that to another.

This view is more clearly expressed by St Ambrose than by any other writer. We may first
consider a very interesting and well-known passage in his treatise ‘De Officiis’. St Ambrose roundly
says that private property is not by nature; nature only produced a common right, use and habit
produced private right; nature gave all things to all men. We must not understand this as meaning
that property is unlawful, but only that it is not a natural or primitive institution. St Ambrose here, as
throughout his treatise, is largely dependent on Cicero’s treatise of the same name, and we may be
fairly certain that Cicero’s words, “Sunt autem privata nulla natura”, are the text which he is
amplifying. It is not very easy to give any very definite meaning to Cicero’s phrase: that of St
Ambrose is a good deal easier, for, as we have seen, by his time the theory of the state of nature as
contrasted with the state of conventional institutions had become a commonplace of Christian
political theory.

Another passage from St Ambrose will perhaps make the matter clearer. God meant, he says,
the world to be the common possession of all men, and to produce its fruits for all; it was avarice
which produced the rights of property. It is only just, therefore, that a man should support the poor
with some share of that which was meant for all mankind. St Ambrose here comes very near indeed
to the form of Seneca’s statement of the origin of property, namely, that it arose from avarice. and
we feel that we can hardly be wrong in looking upon the foundation of St Ambrose’s theory of
property as being the same as that of Seneca. With St Ambrose’s view may be very well compared
that of Ambrosiaster. In one passage he treats charity as St Ambrose does, as being an act of
justice,—for God, he says, gives all things in common to all men.

St Zeno of Verona, a writer of the latter part of the fourth century, might perhaps be taken to
illustrate an almost dogmatic theory of the propriety of some system of communism : he is, indeed,
speaking mainly of a community of goods among Christians, founding this upon the passage in the
Acts which we have already examined, but it must be observed that the latter words of the passage
extend his conception to mankind at large. We think, however, that St Zeno is speaking primarily in
a practical sense—that he wishes to put in the strongest possible way the obligation of charity and
active benevolence: he certainly puts the matter in a very strong way, for he continues, after the
passage we have quoted in the note, to say that the obligation to give to those who need is not to be
limited even by the duty of providing for a man’s own family.

With these views we must compare those of St Gregory the Great. In one passage he deals with
private property in much the same spirit as St Ambrose and Ambrosiaster. He treats the earth and its
products as the gifts of God to all men, and therefore regards almsgiving as an act of justice, not of
charity. It is evident that he does not regard private property itself as wrong, but, on the other hand,
he does not seem to regard it as an absolute right. On the contrary, if a man uses it only for himself,
he regards his action as unjust.

We should suggest that in this conception we have the beginnings of a distinction which
became very important in the Middle Ages, and is very carefully drawn out by St Thomas Aquinas—
the distinction between property as a right of distribution, and property as a right of personal use. St
Thomas holds that private property is not an institution of natural but of positive law, and that the
right of property only extends to the acquisition and distribution of things: so far as their use is
concerned, men are bound to treat them as things pertaining to all. A man has the right to use what he
needs, and St Thomas does not take this in any narrow sense, but beyond this a man only holds his
property for the common use. We should suggest that the passages of the Fathers which we have just
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examined show us the germs out of which this theory grew. Property is not primitive but
conventional; it is not therefore illegitimate, but, on the other hand, it is not an unrestricted right: the
circumstances of the world and of human nature may make it necessary that men should take things
to themselves from the common stock, but they do this subject to the responsibility of using all that
they do not themselves need, for the common benefit.

St Augustine does not deal directly with the question of the primitive conditions with regard to
property. But he furnishes us with a number of very important observations on the immediate source
of this right. His theory of property is for the most part developed somewhat incidentally in his
defence of the confiscation of the churches and other possessions of the Donatists in Africa by the
Imperial Government. It would seem, from his allusions to their complaints, that they protested that
these confiscations were unjust, and perhaps even that they were outside the powers of the
Government. His reply to their contentions is founded upon the following arguments. Property, he
says, may be considered as an institution of the divine law or of the human law. By the divine law
property is either all in the hands of God, for “the earth is the Lord’s and the fullness thereof”, or else
all things belong to the righteous, and the Donatists are not righteous. By human law property
belongs to this or that individual, but what human law has given human law can take away. St
Augustine also maintains that the right of property is limited by the use to which it is put : the man
who does not use his property rightly has no real claim to it.

It is clear from these statements that St Augustine regards property as normally an institution
of human and positive law. His distinction between the jus divinum and the jus humanum is not
indeed the same as that between the jus naturale and the jus civile, but at least it is parallel to it, and
it suggests to us very strongly that St Augustine recognises no proper right in things except that
which is given by the State. This view is by no means on the same lines as that of the lawyers, who
regarded some form of private property as being by natural law: he does not indeed contradict the
legal theory of “occupation” and the right which can be acquired in the res nullius by him who
“occupies” it, but his phrases suggest that this theory is not at all in his mind. Incidentally it is
interesting to observe in the passage first quoted that the Donatists are represented as urging an
argument very analogous to that on which Locke founds his theory of property, namely, that they had
acquired their property by labour. St Augustine brushes this aside unsympathetically by an appeal to
the Scripture, which says that the just shall devour the labour of the wicked.

We think that when we consider St Augustine’s treatment of property alongside of that
especially of St Ambrose, we may feel fairly confident that they represent a tradition which differs
materially from that of the jurists, a tradition probably derived from the same sources as the view of
Seneca—that is, that they would, with Seneca, have classed the institution of property as one of those
which belong to the conventions of organised society, and not to the primitive conditions of the
human race.

At the same time, it must be observed that St Augustine’s views on the limitation of the rights
of property, by the use to which it is put, finds a parallel in a phrase of Gaius, treating of the
limitation of the rights of masters over their slaves : “Male enim nostro jure uti non debemus”,—a
phrase repeated in slightly different terms by the compilers of Justinian’s Institutes: “ Expedit enim
reipublicae, ne quis re sua male utatur”. St Augustine’s phrases, however, are much wider in scope,
and indicate a much more developed theory than those of the lawyers. We think that this is to be
connected with the theory of St Ambrose and other Fathers that the things of the world do not cease
to be held for the common good, because it is now lawful for particular persons to hold them as their
own private property, and that this conception finally takes a definite form in the distinction between
the right of property as an authority in distribution and the right of property as one of unlimited use.

We are now in a position to examine the meaning and significance of the references to the
theory of property in St Isidore of Seville. We have already discussed his definition of the jus
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naturale; we must now recall the words of this: “Jus naturale est commune omnium nationum, et
quod ubique instinctu naturae, non constitutione aliqua habetur; ut viri et feminae conjunctio,
liberorum susceptio et educatio, communis omnium possessio, et omnium una libertas, adquisitio
eorum quae caelo terra marique capiuntur. Item depositae rei vel commendatae pecuniae restitutio,
violentiae per vim repulsio. Nam hoc aut si quid huic simile est, numquam injustum, sed naturale
aequumque habetur”. What does St Isidore mean by “communis omnium possessio? ” In the Middle
Ages he was no doubt taken as meaning the common possession of all things; and if that
interpretation is correct, St Isidore sets forth in technical language the theory that by natural law all
things were common, and there was no private property. But it is not quite certain whether this is the
correct interpretation of the phrase. The words can be taken to mean simply that by the law of nature
there is a form of property common to all men. This would not necessarily exclude forms of property
belonging to groups of men or to individuals.

It is not very easy to determine which interpretation is the correct one. The nearest parallels to
St Isidore’s phrase are to be found in the Digest and the Institutes; in the former we have
Marcianus’s phrase: “Quaedam naturali jure communia sunt omnium, quaedam universitatis,
quaedam nullius, pleraque singulorum.” Here the phrase itself makes it clear that the genitive
omnium is possessive; certain things are common to all. In the Institutes we have Marcianus’s phrase
repeated with a few variations, and throughout the discussion of property we find the genitive case
used in the same sense—e.g., “Communia sunt omnium haec”; “Singulorum autem hominum multis
modis res hunt.” As far, then, as the grammatical construction is concerned, the precedents in legal
phraseology seem to point to the genitive case in St Isidore’s phrase as being possessive. It must be
observed, however, that the legal phrases are not absolutely parallel: communis is not connected with
possessio. But, further, St Isidore goes on to mention certain methods of acquiring property,
“Acquisitio eorum quae coelo, terra, marique, capiuntur,” and certain moral rules which only exist in
a condition of things where private property exists, “Depositae rei vel commendatae pecuniae
restitutio”, and all, it must be noticed, as belonging to the jus naturale. It is difficult to understand
this, if St Isidore means to say that by natural law all property is common to all: at the most, it may
be suggested that St Isidore is inconsistent with himself, and that it is idle to expect a thorough and
completely thoughtout explanation of the subject from him. It must also be observed that St Isidore
in his definition of the jus gentium, does not indicate that private property belongs to it, as he does,
for instance, with regard to slavery, and that there is no reference to property in his definition of the
jus civile.

It seems to us that for the present we must take it as uncertain whether St Isidore follows the
tradition of the Fathers and the Stoics in thinking that private property is not an institution of the
natural law, or the general tradition of the lawyers that even by the natural law some things belonged
to individuals. The general tendency of the Fathers is, we think, clear, and in the history of political
theory this is the important point, for we are thus able to discover the origin of the dogmatic and
developed mediaeval theory.

We can now look back over certain general characteristics of patristic political theory, and we
think it has become plain that this turns upon the distinction between the primitive or natural state,
with its natural law and institutions, and the actual state, with its conventional institutions adapted to
the new characteristics and circumstances of human nature and life.

With regard to the theory of human equality and the institution of slavery, the theory of
coercive government, and the theory of property, we have seen that the patristic view turns upon this
distinction between the natural and primitive, and the conventional and actual. Neither slavery, nor
government, nor property are institutions of the natural law, and they did not exist in the natural
state. There was a time when men were innocent—when, therefore, these institutions did not exist,
when they were not needed. Out of those conditions men passed through sin, their nature was
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changed and corrupted, avarice, hatred, and the lust of domination possessed them. New institutions,
founded in some measure upon these vices, were needed to correct these same vices. Slavery and
government and private property are institutions arising from the vicious tendencies of human nature,
as it is, but they are also the instruments by which these vices are corrected. The state and condition
of nature is by the Fathers identified with the state and condition of unfallen man.

It is evident, we think, that under some difference of phraseology the Fathers are really
carrying on the same theory as that of the Stoics as represented by Seneca. The relation of this to the
political theory of the lawyers is more complex, but it is clear that they are related, and that, in some
measure at least, it is justifiable to explain the two systems by comparing them with each other. We
think that the fact that the entire patristic theory turns upon the distinction between the natural and
the conventional state, expressed indeed under the terms of the theological conception of the Fall, but
obviously reflecting, not any exclusively Christian conception, but rather some widespread
assumption of popular philosophy, encourages us in thinking that the same type of thought lies
behind the obscurer references of the lawyers.

It appears to us that it is correct to say that in considering the meaning of justice in human life
these thinkers found themselves compelled to recognise that there was an apparent inconsistency
between some of the great institutions of society and that natural or essential equality of human
nature which they had learned from their experience of the universal empires. Slavery, therefore,
which Avristotle could explain by a theory which was at least in- many respects reasonable, to them
was a real difficulty, and what they thought of slavery would naturally extend itself to government.
On the other hand, they recognised instinctively, if we may use such a phrase, that human life, as it
actually is, needs discipline, needs an order enforced by coercion. And thus they came to make a
distinction between an ideal, which they think of as also the primitive condition of man, and the
actual. ldeally, man, following his truest nature, obeying the laws of reason and justice, which he
always, in some measure, recognises, would have needed no such coercive discipline. But, being
what he is, a creature whose true instincts and nature are constantly overpowered by his lower nature,
it is only by means of a hard discipline that he can be kept from an anarchy and disorder in which all
men would be reduced to an equal level of misery and degradation. Their theory is properly a
justification of coercive government, but, naturally enough, the institution of slavery being actually
in existence, and appearing, as it must naturally have done to them, to be essential to the whole fabric
of civilised life, they interpreted it as another form of discipline. Private property also, with its
enormous inequalities, they could not accept as a primitive and natural institution. In a primitive or
natural state the rights of property could have been nothing more than the right to use that which a
man required. But again, in face of the actual condition of human nature, in view of the avaricious
and covetous tendencies of human nature as it actually is, they found that a formal regulation of the
exercise of the right to use was necessary. Private property is really another disciplinary institution
intended to check and counteract the vicious dispositions of men.

The thinkers of this philosophical tendency, then, find a just meaning in the great institutions
of human society, human nature being what it actually is, but they conceive of these institutions as
being dominated by the end which they serve. They are intended to correct the vicious dispositions
of men. They are only justified as far as they actually do this. The equality of human nature still
dominates all just order. All institutions must be reconciled with this in some sense. Government is
intended to correct the evil tendencies of man, but should respect his true qualities. Slavery is
justifiable as a necessary discipline of human life, but the man continues in the slave. The institution
of private property is necessary to reduce the contradictory claims of men to some order, but the
good things of the world are still intended for the use of all. The theory of Natural Law and the
Natural State is then partly a theory of the origin of human life and institutions, but it is also a theory
of the principles of justice, by which all the actual institutions of life are to be tested and corrected.
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CHAPTER XIII.
THE SACRED AUTHORITY OF THE RULER.

We have now to consider the theory of the nature and immediate source of authority in the
Christian writers. We have seen that in their view the institution of Government is not primitive, but
is made necessary by the vices of human nature. But Government is a divine institution, a divine
remedy for man’s sin, and the ruler is the representative of God, and must be obeyed in the name of
God. It will be easily understood that the conception was capable of a development which should
make the king or ruler the absolute and irresponsible representative of God, who derives his authority
directly from God, and is accountable to God alone for his actions. This conception, which in later
times became the formal theory of the Divine Right of the monarch, was, as we think, first drawn out
and stated by some of the Fathers, notably by St Gregory the Great. It must at the same time be
observed that such a conclusion was not necessary, nor was it at first actually developed. The actual
tendencies of the patristic theories are very complex; we can very clearly see how the theory of the
Divine Bight arose out of the general theory of the sacred character of the civil order, but there are
many other tendencies in the political theory of the Fathers, and some of their phrases and theories
became in later times of the greatest importance in counteracting the arguments of the absolutist
thinkers.

We begin by examining the development in the Christian writers of the theory of the authority
of the civil ruler, as the representative of God. We have already mentioned some of the strong
phrases used by the early Christian writers to express their sense of the duty of obedience to the civil
ruler. We referred to the words of Theophilus of Antioch, in which, while repudiating the worship of
the king, he acknowledges that Government is in some sense committed to him by God, and that
Christian men will therefore honour and obey him. We should observe that Irenaeus, with whose
discussion of the origin and object of Government we dealt fully, makes a statement with regard to
civil rulers which is of great importance in relation to certain developments of the later theory. He
has pointed out that God has given men rulers as a remedy for man’s sin and vice, but he adds that
often God gives men evil rulers to punish their wickedness. The ruler is not only the minister of
God’s remedy for sin, but the instrument of His punishments. We may doubt whether Irenaeus had in
his mind the conclusions which might be and ultimately were connected with this view, but it is at
least important to observe its appearance thus early in Christian theory. St Optatus of Milevis, in his
treatise on the Donatist schism in North Africa, expresses the conception, that the ruler is the
representative of God, in a still more explicit fashion. It appears from a passage in this treatise that
when the Imperial authority interfered on behalf of the Catholic party, the leader of the Donatists
indignantly protested that the Emperor had no concern with Church affairs. St Optatus replies by
urging St Paul’s commands to Christian men, that they should offer up prayers for kings and those in
authority, and asserts that the Empire is not in the Church, but the Church in the Empire, and that
there is no one over the Emperor but God only, who made him Emperor.

This theory of the ruler as the representative of God is most clearly expressed in a phrase used
for the first time, as far as we have been able to see, by Ambrosiaster, if we may assume the
correctness of the identification of the author of the ‘Quaestiones Veteris et Novi Testamenti’, once
attributed to St Augustine, with the author of the commentaries on St Paul’s Epistles, once attributed
to St Ambrose. In one passage he says that the king is reverenced on earth as the “Vicar of God”, and
in another passage he draws out his conception in a very curious distinction. The king has “the image
of God as the Bishop has that of Christ”. We shall find this distinction again in Cathulfus in the ninth
century: it is very interesting and curious, but we do not pretend to be able to interpret it. The title of
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“Vicar of God” is important, as summing up the conception that the authority of the ruler is derived
from God Himself. In the Middle Ages it might mean much more than this, but it would be improper
to read later conceptions into a writer of the fourth century. In the last passage he also discusses the
question of the conduct of David towards Saul, and there is considerable significance in his
discussion. He evidently thinks that the divine character of the office of kingship cannot be lost
owing to any misconduct of the ruler. The sanctity of the office gives sanctity to any ruler, even
though an idolater. It is clear that the writer is much influenced by the Jewish conception of kingship,
but of this we shall have more to say presently.

We must, however, observe that in another of these “Questions” the author seems to take up a
somewhat different position. He evidently believes that there may be a wholly evil form of authority
which is not from God, but it is extremely difficult to say what he understands this to be, and what is
the test of its character. It does not appear to consist in its unjust character or actions, for the writer
says expressly that a man sitting on the throne or chair of God may oppress the innocent; and that we
must then say that the judgment, but not the throne, is unjust. The phrases are very obscure, but may
tend in some measure to qualify the judgment which we might have founded on the preceding
passages.

We have then a theory that the ruler is the representative of God, and that whatever his conduct
may be, he does not cease in some sense to have this character. St Augustine expresses the same
conception with a certain added emphasis. He mentions Nero as an example of the worst type of
ruler, but adds that even such rulers receive their power through the providence of God, when he
judges that any nation may require such governors. St Isidore of Seville expresses the same view,
and even thinks it necessary to explain away a passage of Scripture which, as it appeared to him,
might be interpreted as contradicting the theory. The prophet Hosea, as he quotes him, had said of
certain kings that they reigned, but not by the appointment of God. St Isidore explains that this
means that God had given them to their people in His anger. He quotes the same prophet as saying, “
I shall give them a king in my wrath,” and concludes that a wicked ruler is appointed by God just as
much as a good ruler. The character of the ruler is adapted to the character of the people: if they are
good, God will give them a good ruler; if they are evil, He will set an evil ruler over them. How far
St Augustine and St Isidore foresaw the conclusions that might be founded upon such statements it is
difficult to say. St Augustine does not, so far as we have seen, discuss the question in detail; and St
Isidore, as we shall see presently, evidently held, along with this view, others which have a
somewhat different tendency.

The conclusions, however, which are not drawn out by St Augustine and St Isidore are drawn
out and stated with the greatest emphasis by St Gregory the Great. We may notice first that he treats
the relation of the evil ruler to God in the same manner as St Augustine and St Isidore, and argues
like them that a good ruler is God’s reward to a good people, an evil ruler God’s punishment on an
evil people. Whether, therefore, the ruler is good or evil, he must be reverenced as one who derives
his authority from God. But Gregory the Great goes much further than this. Commenting upon the
conduct of David towards Saul, he points out how David is said to have refused to lay his hand on
the Lord’s anointed, and even to have repented that he cut off the hem of his garment. He takes Saul
to stand for an evil ruler, and David for a good subject, and he interprets David’s attitude as
signifying that good subjects will not even criticise rashly or violently the conduct even of bad rulers
: for to resist or offend against a ruler is to offend against God, who has set him over men. And lest
we should take this to be an isolated phrase, it is well to observe that he recurs to the matter in his
treatise on the Book of Job, and restates the same view with an equal, perhaps even with slightly
greater, emphasis.

There can be no doubt that we have here the doctrine of the sanctity and Divine authority of
the ruler in a very strong form: even the seventeenth-century apologists of the Divine Right hardly go
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further in preaching the necessity of obedience and the wickedness of resistance. It is from the
doctrine of St Gregory the Great that the religious theory of the absolute and irresponsible authority
of the ruler continually drew its strongest arguments, both in the Middle Ages and later. Other
elements, no doubt, both of theory and of actual circumstance, go to produce the later theory, but the
authority of St Gregory the Great was a continual protection to those who maintained it.

It may be asked whether the conception of St Gregory the Great was an entirely abstract one,
or whether it actually governed his conduct We think that its influence can be traced, in some degree
at least, in bis actual relations with the Emperors. Knowing as we do the great force and capacity of
Gregory the Great as an administrator, and the energy with which he defended and pushed forward
what he considered to be the rights and authority of the Roman See, we cannot but be in some
measure astonished at the extremely deferential, sometimes almost servile, tone which we find, at
least occasionally, in his letters to the Emperors. We may take as an example a letter addressed to
Anatolius, the representative of the Roman Church at Constantinople, with regard to the wish of the
Emperor that John the Bishop of Prima Justiniana should be deposed on account of his bad health.
Gregory protests against such action as being wholly contrary to the canons, and unjust, and says
therefore that as far as he is concerned he can take no part in such action. But, he concludes, it is in
the power of the Emperor to do what he pleases,—he must act according to his judgment: what the
Emperor does, if it is canonical, Gregory will follow; if not canonical, he will, so far as he can do so
without sin, endure. The tone of the letter is not undignified, but it is a little strange to find Gregory
even appearing to acquiesce in an open breach of canonical rule by the Emperor, especially when we
remember that there was quite another tradition in the Western Church than this, as we shall
presently see.

Another example will be found in a letter written to the Emperor Maurice with regard to a law
issued by him, forbidding the reception in monasteries of soldiers and other persons who were
responsible to discharge various public duties. Gregory is much distressed about the law, and begs
Maurice to consider what emperor ever issued such a regulation. (It appears from Ep. 64 in the same
book that Gregory believed that this had been done by Julian.) He urges that for some men salvation
is only possible if they leave the world and give themselves wholly to religion, and he warns Maurice
that Christ will in the last day demand from him an account of his conduct in having withdrawn men
from the service of Christ. And yet he concludes the letter by saying that, in obedience to the
Emperor’s commands, he has caused the law to be sent on to various regions. He has obeyed the
Emperor, and has delivered his soul by protesting. It is certainly strange to find Gregory, who feels
so strongly the impiety of such a law, still acting as an agent for its promulgation, instead of refusing
to do this in the name of the Christian law and his own ecclesiastical position. It is true that we must
balance the tone of these letters with that of a later one addressed to Boniface, the representative of
the Roman see at Constantinople, with reference to a question of the jurisdiction of the Bishop of
Corcyra. It appears from this that the Emperor Maurice had given some decision upon the subject,
and Gregory speaks of this as wholly void, as being “contra leges et sacras canones”. The Bishop of
Nicopolis, the Metropolitan of Corcyra, had given a different judgment, to which Gregory says he
had given his approbation. But Gregory adds that, as the Emperor Maurice had given a decision, he
had abstained from publishing his own decision lest he should appear to act contrary to the imperial
command and in contempt of it. He therefore instructs Boniface to do what he can to persuade the
Emperor to issue an order confirming the judgment of Gregory. Gregory’s tone is very emphatic
about the illegality and invalidity of the action of Maurice, but it must be observed that he carefully
refrains from publicly denouncing it, and setting his own judgment, or that of the Metropolitan,
against it; and hopes to gain his point by persuading the Emperor to agree with his judgment and to
issue an order expressing this.
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In Gregory the Great, then, we find this theory of the sacred character of government so
developed as to make the ruler in all his actions the representative of God, not merely the
representative of God as embodying the sacred ends for which the government of society exists. The
conception is, so far as we have seen, almost peculiar to some Christian writers. We have not
observed anything which is really parallel to the conception in the legal writers, and even in Seneca
and Pliny we have only indications of an attitude of mind which might be capable of development in
this direction. The theory is a somewhat irregular and illogical development of the Christian
conception of the divine character of the civil order.

It will naturally be asked, What were the circumstances under which this theory grew up. We
think that we can trace the development of this conception to three causes: first, the need of
correcting that anarchical tendency in the primitive Church to which we have already referred,
secondly, the relation between the Christian Church and the Emperor after the conversion of
Constantine; and, thirdly, the influence of the Old Testament conception of the position of the King
of Israel.

We think that the necessity for counteracting the anarchical tendencies in the primitive
Christian societies was probably a very real cause of the tendency to exaggerate or misstate the
divine authority of the ruler. We think that the great emphasis laid upon the sacred character of the
civil order in the New Testament—an emphasis which is maintained by writers like Clement of
Rome and Irenaeus—is a very real indication of a danger which menaced the Church, and led
naturally to just the same kind of exaggeration as did the parallel phenomena in the sixteenth
century. If we add to this the imperious need which lay on the Christian societies to disarm the
hostility of the Empire, we shall, it seems to us, find one reasonable explanation of the tendency to
overstate the sanctity of authority in the earliest ages of the Church.

With the conversion of the Empire to Christianity no doubt these conditions were greatly
altered. But while, as we shall see presently, many of the Christian writers from the fourth to the
seventh centuries illustrate conceptions of quite another kind from those which we have just
discussed, yet in this period, too, there were continually in operation circumstances which tended to
make the attitude of the Church towards the Emperors one of a somewhat servile deference. We may
find an extremely good illustration of the influence of these circumstances in that passage from St
Optatus which we have 